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OREGON. 

Argued  0  April;  decided  24  April,  1899. 
OSGOOD  v.  OSGOOD. 

[56  Pac.  1017.] 

1.  Striking  Out  Testimony  for  Lack  of  Certificate.— Testimony  will  not         

be  struck  out  on  appeal  because  it  was  not  certified  to  by  the  presiding  Judge        35  \i 

within  ten  days  after  the  entry  of  the  decree,  as  required  by  law  (Laws,  1803,        '  4*3( 

p.  26,  \  2),  where  the  testimony  and  exhibits  are  before  the  appellate  court, 
and  the  delay  has  not  deprived  respondent  of  any  rights  on  the  appeal. 

2.  Waiver  of  Objection.— Defendant's  objection,  made  for  the  first  time  on 

appeal,  that  a  supplemental  complaint  was  filed  without  leave  of  the  court, 
Is  waived  by  answering  to  the  merits;  it  should  have  been  made  before 
answering  by  motion  to  strike  out. 

3.  Amendment  of  Complaint— Change  of  Cause  of  Action.— Striking  out 

of  a  complaint,  during  trial,  an  allegation  that  defendant,  while  engaged  to 
marry  plaintiff",  falsely  induced  her  to  convey  certain  land  to  him,  promising 
to  reconvcy  it  at  her  request,  and  substituting  therefor  an  allegation  that  de- 
fendant represented  to  plaintiff"  that,  if  she  would  convey  the  land  to  him,  he 
would  pay  certain  taxes,  hold  the  land  as  security,  and  reconvey  on  her  re- 
payment and  demand,  is  not  a  substantial  change  of  the  cause  of  action. 

4.  Deed  as  a  Mortgage—  Evidence.— The  claim  made  here  that  the  deed  from 

Mary  Osgood  to  I.  L.  Osgood  was  in  reality  a  mortgage  is  sustained  by  the 
great  weight  of  the  evidence. 

5.  Weight  of  Evidence— Attaching  Creditor.— The  evidence  concerning  the 

knowledge  of  the  attaching  creditor  about  the  condition  of  the  title  to  the  lots 
in  question  shows  that  such  creditor  actually  knew  of  the  wife's  equities. 

6.  Effect  of  Knowledge  of  Equities  by  Attaching  Creditor.*— An  at- 

tachment cannot  put  a  creditor  in  any  better  position  with  reference  to  the 
attached  property  than  that  occupied  by  the  debtor,  where  latent  equities  in 
fovor  of  third  persons  are  known  to  all  parties.  For  the  attaching  creditor  to 
claim  as  an  innocent  purchaser,  under  such  circumstances,  is  a  fraud :  Meier 
v.  Hen,  23  Or.  599,  cited ;   Raymond  v.  Flavel,  27  Or.  219,  followed. 
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From  Clatsop  :     Thomas  A.  McBride,  Judge. 

This  suit  was  primarily  instituted  for  a  divorce  by 
Mary  Osgood  against  I.  L.  Osgood ;  the  complaint  hav- 
ing been  filed  on  January  11,  1896,  but  service  was  not 
had  until  the  twenty-seventh.  The  complaint  alleges, 
among  other  things,  that,  while  under  engagement  to  be 
married,  the  defendant  induced  plaintiff,  by  false  repre- 
sentations and  promises,  to  convey  to  him  lots  1  and  2  of 
block  55  in  the  Town  of  Astoria  ;  that  there  was  no  con- 
sideration for  the  conveyance  ;  that  defendant  promised 
and  agreed  to  reconvey  the  same  at  the  request  of  plain- 
tiff;  that,  although  such  request  has  been  made  of  him, 
he  has  failed  and  still  refuses  to  comply  therewith,  and 
now  threatens  to  sell  and  dispose  of  or  incumber  said 
property.  The  defendant  Osgood  by  his  answer  puts  in 
issue  the  material  allegations  of  the  complaint,  and  for 
a  further  defense  avers  that  in  December,  1894,  while 
plaintiff  was  the  owner  of  said  lots,  they  were  sold  for 
taxes  and  assessments  for  sewerage  improvements,  and, 
the  time  for  redemption  having  expired,  plaintiff,  prior 
to  the  marriage,  bargained,  sold,  and  conveyed  the  same 
to  defendant  for  a  valuable  consideration,  and  that  he 
has  expended  in  redeeming  said  lots  from  taxes  and 
assessments  the  sum  of  $350.  He  further  avers  that 
they  have  been  attached  at  the  suit  of  his  creditors,  and 
that  he  is  willing  plaintiff  shall  have  them  upon  the 
allowance  of  a  divorce  in  his  favor,  in  pursuance  of  the 
prayer  of  his  answer.  A  reply  was  filed  March  9,  and 
on  the  thirtieth  the  plaintiff  filed  an  amended  and  sup- 
plemental complaint,  making  James  W.  Hare,  the  Sheriff 
of  Clatsop  County,  and  Neustadter  Bros.,  defendants, 
wherein  she  states  her  cause  of  suit  as  in  the  original 
complaint,  and  further  alleges,  in  substance,  that  prior 
to  the  commencement  of  the  suit,  but  after  the  defend- 
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ants  had  been  informed  and  knew  that  plaintiff  intended 
to  commence  the  same,  the  said  defendant  Osgood  and 
the  defendants  composing  the  firm  of  Neustadter  Bros, 
entered  into  a  conspiracy  for  the  purpose  of  defrauding 
the  plain  tiff,  whereby  it  was  understood  and  agreed  that 
the  said  firm  of  Neustadter  Bros,  should  commence  an 
action  against  the  defendant  Osgood  for  the  sum  of 
$1,261.85,  and  attach  the  lots  in  question,  each  and  all 
of  said  defendants  well  knowing  that  said  lots  belonged 
to  and  were  the  property  of  the  plaintiff,  and  that  defend- 
ant Osgood  held  the  same  in  trust  for  her ;  that  in  pur- 
suance of  such  conspiracy  the  defendants  Neustadter 
Bros,  instituted  said  action  in  the  Circuit  Court  for 
Multnomah  County  on  the  thirteenth  day  of  January, 
1896,  and  thereafter  on  the  seventeenth  day  of  February, 
1896,  procured  judgment  against  said  Osgood,  and  on 
the  eighteenth  caused  an  execution  to  be  issued  thereon 
and  placed  in  the  hands  of  the  defendant  Hare,  who  has 
levied  upon  said  lots,  and  is  proceeding  to  sell  the  same 
by  virtue  of  such  execution.  The  prayer  is  for  a  disso- 
lution of  the  marriage  contract  between  the  plaintiff  and 
the  defendant  Osgood ;  that  he  be  decreed  to  pay  to 
plaintiff  such  sum  as  the  court  shall  decree  reasonable 
and  just,  as  alimony,  and  be  required  to  reconvey  said 
lots  to  plaintiff;  and  that  defendant  be  enjoined  and 
restrained  from  selling  or  disposing  of  the  same. 

The  defendants  Neustadter  Bros,  answered  on  May  4, 
1896,  and,  after  denying  the  material  allegations  of  the 
amended  and  supplemental  complaint,  for  a  separate  de- 
fense set  up  that  they  instituted  the  action  referred  to  in 
the  complaint  and  procured  the  said  attachment  without 
any  notice  or  knowledge  of  the  alleged  claim  or  equity 
of  the  plaintiff  in  said  lots,  and  that  they  have  and  hold 
a  valid  lien  thereon  for  the  security  of  their  claim  against 
Osgood.     For  a  further  defense  they  allege  that  on  the 
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twenty-eighth  of  December,  1894,  and  before  her  mar- 
riage, the  plaintiff,  being  then  the  owner  in  fee  of  the 
lots,  executed  and  delivered  to  Osgood,  for  a  valuable 
consideration,  her  certain  deed'  of  conveyance  therefor, 
with  full  covenants  of  warranty,  which  said  deed  was 
duly  filed  and  recorded  in  the  office  of  the  recorder  of 
conveyances  for  Clatsop  County  on  the  twenty-ninth  of 
December,  1894,  and  thereafter  the  defendant  Osgood 
represented  and  stated  to  them  that  he  was  the  owner 
in  fee  thereof;  that  they  relied  upon  such  statements 
and  representations,  and  entered  upon  business  relations 
with  him,  and  sold  and  delivered  to  him  the  goods,  wares 
and  merchandise,  the  consideration  of  which  constituted 
the  basis  for  the  judgment  recovered ;  that  they  parted 
with  said  goods,  relying  upon  the  ownership  of  said  lots 
by  Osgood ;  and  that  the  plaintiff  should  not  now  be 
heard  or  permitted  to  set  up  her  claim,  or  plead  or  prove 
her  alleged  equity  in  said  property,  as  against  them.  It 
was  stipulated  between  plaintiff  and  the  defendant  Os- 
good that  the  answer  and  reply  to  the  original  complaint 
should  stand  as  the  answer  and  reply  to  the  amended 
complaint. 

After  the  trial  had  been  commenced,  and  before  plain- 
tiff had  rested  her  case,  she  asked  and  was  granted  leave 
by  the  court  to  amend  the  supplemental  complaint  by 
striking  out  the  allegations  touching  the  false  represen- 
tations and  promises  of  the  defendant  Osgood,  and  his 
acquirement  of  the  legal  title  to  the  lots  thereby,  and 
setting  up  other  facts,  in  substance  as  follows :  That, 
while  the  parties  were  under  engagement  to  be  married, 
Osgood  represented  to  plaintiff  that  there  were  delin- 
quent taxes  and  street  assessments  against  said  lots 
amounting  to  about  $300,  and  that,  if  plaintiff  w^ould 
convey  them  to  him,  he  would  pay  such  taxes  and  assess- 
ments, hold  the  lots  as  security  therefor,  and  would  re- 
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convey  the  same  to  plaintiff  at  any  time  on  demand  and 
payment  to  him  of  the  amount  so  advanced  ;  that,  rely- 
ing upon  such  representations,  she  did,  on  the  date  last 
named,  make  the  conveyance  to  Osgood,  with  the  under- 
standing and  agreement  between  them  that  said  instru- 
ment was  a  mortgage  only,  and  that  he  would  reconvey 
to  her  at  any  time  on  demand,  on  repayment  of  the 
amount  paid  for  such  taxes  and  street  assessments  ;  that 
the  said  Osgood  paid  no  more  than  $200  on  account  of 
said  taxes  and  assessments ;  and  that  he  has  received 
the  rents  and  profits  of  said  property,  amounting  to  a 
large  sum,  the  amount  of  which  to  plaintiff  is  unknown. 
The  defendants  Neustadter  Bros,  interposed  an  objection 
to  the  effect  that  it  was  not  competent,  after  issue  had 
been  joined  and  the  case  practically  tried,  to  permit  such 
amendment;  but  the  court  allowed  it,  and  the  com- 
plaint was  amended  accordingly.  Thereupon  it  was 
stipulated  that  the  new  matter  should  be  considered  as 
denied,  and  the  trial  proceeded.  A  decree  having  been 
rendered  in  substantial  accord  with  the  complaint,  the 
defendants  Neustadter  Bros,  appeal.  Affirmed. 

For  Neustadter  Bros,  there  was  a  brief  over  the  names 
of  Bauer  &  Greene,  and  Cox,  Cotton,  Teal  &  Minor,  with  an 
oral  argument  by  Mr.  Wirt  Minor. 

For  Mary  Osgood  there  was  a  brief  over  the  name  of 
Fulton  Bros.,  with  an  oral  argument  by  Mr.  C.  W.  Fulton. 

Mr.  Chief  Justice  Wolverton,  after  making  the 
foregoing  statement  of  the  facts,  delivered  the  opinion. 

1.  There  was  submitted  by  respondent  with  the  case 
upon  the  merits  a  motion  to  strike  out  the  testimony 
because  the  same  had  not  been  certified  to  by  the  pre- 
siding judge  within  ten  days  after  the  entry  of  decree, 
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as  required  by  law,*  and  another,  to  require  the  clerk  of 
the  court  below  to  certify  up  a  copy  of  a  nunc  pro  tunc 
order  entered  in  pursuance  of  the  stipulation  of  plaintiff 
and  the  defendant  Osgood  relative  to  the  issues  upon  the 
supplemental  complaint.  The  latter  motion  will  be 
allowed,  but  the  other  must  be  overruled,  as  the  testi- 
mony and  exhibits  are  all  here,  and  the  delay  of  a  few 
days  by  the  trial  judge  in  certifying  thereto  has  not  de- 
prived respondent  of  any  rights  on  appeal. 

2.  The  objection  is  made  here  for  the  first  time  that 
the  supplemental  complaint  was  filed  without  leave  of 
the  court  first  had  and  obtained.  It  was  by  virtue  of 
such  complaint  that  Neustadter  Bros,  were  made  parties 
to  the  suit,  and,  if  available  at  all,  the  objection  should 
have  been  made  by  motion  to  strike  the  complaint  from 
the  files ;  .  but,  having  answered  to  the  merits,  they 
waived  it. 

3.  It  is  next  contended  that  it  was  incompetent  for 
the  court  to  permit  the  amendment  of  the  supplemental 
complaint  at  the  trial,  and  the  reason  now  urged  is  that 
it  completely  changes  the  cause  of  suit  and  makes  a  new 
case.  The  sole  ground  for  the  objection  urged  at  the 
time  was  that  the  request  came  too  late  for  the  court  to 
grant  the  leave  or  direct  the  amendment,  and  it  may  be 
questioned  whether  the  appellants  can  now  found  the 
objection  upon  any  other  ground.  However  this  may 
be,  we  do  not  think  that  the  weightier  reason  now  relied 
upon  is  potent  for  their  purpose.  The  cause  of  suit,  as 
stated  in  the  original  and  supplemental  complaint,  is,  in 
substance,  that  the  lots  were  conveyed  by  plaintiff  to 
Osgood  upon  his  promise  to  reconvey  them  at  any  time 
she  might  request,  and  that  he  has  refused  to  fulfill  his 
agreement  in  that  respect.     There  is  an  element  of  mala 

♦Note.— See  Laws,  1893,  p.  26,  §  2,  which  is  an  amendment  of  Section  815,  Hill's 
Ann.  Laws.— Reporter. 
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fides  in  the  transaction,  and  it  would  seem  to  sound  in 
tort ;  but  that  the  transaction  is  the  same  as  the  one 
attempted  to  be  set  up  by  the  amended  supplemental 
complaint  no  one  can  doubt.  Both  complaints  set  up 
trust  relations  between  the  defendant  Osgood  and  the 
plaintiff  concerning  the  lots.  In  the  one,  he  is  alleged  to 
have  obtained  the  property  through  false  representations 
that  he  would  reconvey  it  at  plaintiff's  request ;  and  the 
other,  simply  through  representations  that  it  was  incum- 
bered, and  that,  if  plaintiff  would  convey  to  him,  he 
would  discharge  the  incumbrance  and  reconvey  when  he 
had  been  reimbursed.  The  allegations  in  either  case  are 
of  the  same  transaction,  between  the  same  parties,  and 
the  purpose  one  and  the  same ;  that  is,  to  relieve  the 
property  of  the  trust  obligations,  and  to  reinstate  the 
plaintiff's  legal  title.  In  this  view,  the  cause  of  suit  was 
not  substantially  changed  by  the  amendment,  nor  can  it 
be  considered  a  new  case  ;  and  therefore  the  objection  is 
not  well  assigned. 

4.  The  main  contention  involves  the  bona  fides  of  the 
appellants  in  prosecuting  their  attachment  and  the  sale  of 
the  lots  under  execution  to  satisfy  their  demand  against 
Osgood.  The  plaintiff  has  established  by  a  strong  pre- 
ponderance of  evidence  the  allegations  of  the  complaint, 
as  last  amended  by  leave  of  the  court.  The  plaintiff,  her 
son  and  daughter,  all  testify  that  the  conveyance  was 
made  for  the  sole  purpose  of  securing  the  defendant  Os- 
good in  the  repayment  of  the  moneys  expended  and  to  be 
expended  by  him  in  relieving  the  lots  from  the  burden  of 
the  taxes  and  assessments  then  impressed  upon  them, 
and  D.  W.  Welch  deposes  to  an  admission  by  Osgood  to 
the  same  effect.  While  Osgood  claims  that  the  deed  was 
intended  as  an  absolute  conveyance,  yet  he  says  the  un- 
derstanding was  that  it  was  to  be  conditional  and  de- 
pendent upon  the  fact  of  the  subsequent  consummation 
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of  the  marriage,  and  that  in  case  the  marriage  did  not 
take  place  he  should  reconvey  to  plaintiff.  This  inter- 
pretation lends  support  to  the  plaintiff's  understanding 
of  the  arrangement.  It  was  shown  that  these  lots  at  the 
time  of  the  conveyance  were  worth  from  $2,500  to  $3,000, 
and  that  at  the  date  of  the  trial  they  were  worth  $2,500 ; 
that  the  defendant  Osgood  had  expended  in  redeeming 
them  from  the  tax  sale,  and  other  outlays,  the  sum  of 
$308.76  only.  This  wide  discrepancy  between  the  value 
of  the  property  and  the  amount  expended  by  Osgood  is  a 
strong  circumstance  showing  that  the  plaintiff  did  not 
intend  to  invest  him  with  the  absolute  title  to  the  lots. 
So  we  think  the  allegations  of  the  complaint  touching 
the  purpose  of  the  conveyance  are  fully  established. 

5.  Now,  if  the  defendants,  Neustadter  Bros.,  at  the 
time  of  the  commencement  of  their  action  against  Osgood 
and  the  attachment  of  the  lots,  were  cognizant  of  the 
title  and  equities  of  the  plaintiff  therein,  they  cannot  pre- 
vail, as  whatever  rights  they  have  secured  by  reason  of 
the  attachment  must  be  held  to  be  in  subordination  to  the 
plaintiff's  equities  in  the  premises.  We  have  the  testi- 
mony of  but  two  persons  touching  this  phase  of  the 
controversy — Bernhardt  Neustadter,  and  the  defendant 
Osgood— which  must  be  read  and  considered  in  connec- 
tion with  the  surrounding  and  attendant  circumstances. 
It  seems  that  Osgood,  prior  to  1895,  had  incorporated  a 
concern  known  as  the  Osgood  Mercantile  Company,  and 
was  the  owner  of  nearly  all  the  capital  stock  thereof ;  but 
in  1895  he  began  doing  business  in  his  own  name,  and  it 
was  in  his  individual  capacity  that  the  defendants  Neus- 
tadter Bros,  dealt  with  him,  and  sold  to  him  the  goods 
and  merchandise  for  the  price  of  which  the  action  was 
begun,  and  the  lots  in  question  attached.  The  account 
commenced  July  24, 1895,  and  continued  until  December 
23  of  the  same  year.     The  Osgood  Mercantile  Company 
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had  acquired  some  lots  in  Astoria,  and  a  tract  of  land 
outside,  which  had  been  deeded  to  it  by  Osgood  ;  but  the 
stock  of  merchandise  had  been  retransferred  from  the 
mercantile  company  to  Osgood,  and  this  was  the  relative 
condition  of  the  company  and  Osgood  for  more  than  a 
year  prior  to  the  attachment. 

On  the  eleventh  day  of  January,  1896,  the  defendant 
Osgood  had  a  deed  of  assignment  drawn  up  in  Astoria, 
to  C.  L.  Jacobson,  a  clerk  then  in  the  employ  of  Neu- 
stadter  Bros.,  which  embraced  his  stock  of  merchandise 
and  the  capital  stock  of  the  Osgood  Mercantile  Company, 
and  possibly  some  other  property,  and  was  intended  to 
transfer  all  his  said  property,  except  said  lots,  in  trust, 
however,  for  the  use  and  benefit  of  all  the  creditors  of 
Osgood,  save  Neustadter  Bros.,  who  held  the  largest 
claim  against  him.  The  deed  of  assignment  was  fully 
executed,  and  on  the  night  of  the  twelfth  he  went  with 
it  to  Portland,  arriving  on  the  morning  of  the  thirteenth, 
when  he  called  upon  the  defendants  Neustadter  Bros., 
and  related  to  Bernhardt  Neustadter,  their  general  man- 
ager, what  he  had  done  in  the  premises,  and  that  a  blank 
had  been  left  for  the  purpose  of  filling  in  their  name,  if 
they  desired  to  share  in  the  property  assigned,  with  the 
other  creditors,  and  also  stated  that  he  was  the  owner  of 
other  property  not  included  in  the  assignment,  to  wit, 
the  lots  in  controversy.  Osgood  and  Bernhardt  Neu- 
stadter shortly  after  went  to  the  office  of  the  Secretary  of 
the  Merchants'  Protective  Union,  with  whom  they  con- 
ferred touching  the  matter.  Subsequently  Neustadter 
consulted  his  attorney,  and  as  a  result  C.  L.  Jacobson 
accepted  the  deed  of  assignment  without  the  insertion  of 
Neustadter  Bros.' name  in  the  blank;  and  the  action 
was  commenced  against  Osgood  upon  the  demand  of 
Neustadter  Bros.,  and,  on  the  same  day,  on  his  return 
to  said  office,  the  summons  and  complaint  were  served 
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on  him.  After  the  assignment  had  been  fully  completed, 
and  the  attachment  made,  Jacobson  sent  a  Mr.  Waldman 
to  Astoria  to  take  charge  of  the  store  and  merchandise, 
and  a  couple  of  days  thereafter  Osgood  was  employed, 
at  a  salary  of  $60  per  month,  to  assist  in  the  sale  of  the 
goods. 

Mr.  Neustadter  testifies  in  regard  to  the  matter,  in 
substance,  as  follows  :  That  on  January  10  he  sent  Mr. 
Osgood  a  statement  showing  that  his  account  was  past 
due,  with  a  request  for  a  remittance ;  that  Osgood  did 
not  answer,  but  came  to  Portland  later,  and  said  he  had 
received  some  letters  from  creditors,  asking  for  payment 
of  accounts  past  due,  and  that,  rather  than  be  crowded 
by  any  one  creditor,  he  desired  to  arrange  matters  for 
all,  and  made  a  statement  of  his  assets  and  liabilities. 
Neustadter,  further  testifying,  says  :  "I  told  him  that  I 
did  not  think,  from  the  statement  that  he  then  made, 
that  that  was  sufficient  for  our  claim ;  he  owed  us 
$1,261.85,  and  I  decided  that  I  wanted  additional  se- 
curity ;  and  he  said  he  had  two  lots  in  Astoria,  worth 
about  $2,000,  and  he  would  be  willing  to  turn  those  in. 
He  said,  'There  may  be  some  objections  raised.'  I  told 
him,  'All  right,'  we  would  go  over  to  Mr.  Sabin's  (that 
was  in  our  office) ;  and  we  went  over  to  Mr.  Sabin's, 
and  I  consulted  Mr.  Sabin  on  the  matter,  and  he  thought 
he  would  take  the  matter  under  advisement.  And  in 
the  afternoon  I  saw  Mr.  Greene,  and  consulted  with 
him,  and  he  thought  the  only  way,  or  best  plan,  would 
be  to  attach  the  property  for  the  purpose  of  obtaining 
additional  security.  I  instructed  Mr.  Greene  then  to 
levy  or  attach  the  property  in  Astoria,  and  he  done  so." 
He  further  testifies  in  answer  to  interrogatories  as  fol- 
lows :  "Q.  At  that  time,  what  did  lie  say  to  you  about 
his  real  estate  or  property  in  Astoria,  if  anything?  A. 
He  told  me  that  his  real  estate  was  unimcumbered,  that 
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he  owned  two  lots  in  Astoria,  that  it  was  unincumbered, 
and  that  there  was  no  indebtedness  thereon  whatsoever. 
Q.  Had  he  ever  prior  to  that  time  stated  anything  to 
your  firm  about  these  lots?  A.  No,  sir.  Q.  Did  you  at 
that  time,  or  did  you  before  that  time,  know  anything 
about* his  claiming  to  own  these  lots?  A.  Yes,  sir;  I 
knew  it  by  his  personal,  verbal  statement  that  he  made 
that  he  owned  two  lots,  and  also  through  the  mercantile 
agency.  I  had  a  report  on  the  financial  standing  of  Mr. 
Osgood  from  the  mercantile  agency,  and  that  report 
stated  that  he  owned,  among  other  property,  two  lots  in 
Astoria.  Q.  You  say  Mr.  Osgood  said  to  you  at  that 
time  that  he  would  be  willing  to  give  you  security  on 
the  two  lots,  but  there  would  be  objections  made  to  it. 
Did  he  say  who  would  make  the  objections?  What  did 
he  say  about  that?  A.  I  told  him,  if  there  was  any  ob- 
jection by  any  one,  that  I  would  prefer  that  he  wouldn't 
talk  about  the  matter.  Q.  Did  he  say  his  wife  would 
not  sign  a  mortgage  on  the  lots?  A.  Yes,  sir.  Q.  What 
else  was  said  about  that,  if  anything?  A.  There  was 
nothing  of  any  nature  said  in  this  matter  whatsoever, 
excepting —  We  had  very  little  conversation  on  the 
matter,  and  I  told  him  I  desired  to  know  but  very  little 
of  his  domestic  affairs ;  that  he  had  come  to  Portland 
on  a  business  proposition,  and  all  we  desired, — if  he  had 
any  trouble  with  any  of  the  creditors,  that  we  desired 
protection  in  the  matter."  He  then  states  that  it  is  not 
true  that  he  entered  into  any  conspiracy  or  scheme  with 
Osgood  to  levy  on  the  lots  in  question,  as  alleged  in  the 
supplemental  complaint,  and  that  his  only  purpose  in 
such  levying  was  to  protect  their  claim. 

On  cross-examination,  he  testifies  as  follows  :  "Q.  You 
say  that  when  you  asked  him  if  he  had  any  other  prop- 
erty, he  said  he  had  two  lots,  but  there  might  be  objec- 
tions to  this;    he  was  willing  to  deed  them,  but  there 
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might  be  objections  to  his  deeding  them  or  mortgaging 
them  to  you?  A.  Likely  his  wife  wouldn't  sign  them. 
Q.  He  said  that?  A.  No,  sir;  that  was  my  opinion.  Q. 
There  might  be  objections?  A.  Yes,  sir;  but  he  didn't 
say  who.  Q.  Then  you  told  him  if  there  was  liable  to 
be  any  objection,  you  would  rather  he  wouldn't  talk  to 
you  about  it?  A.  Yes,  sir.  Q.  Why  did  you  say  that? 
A.  I  didn't  desire  to  know  anything  at  all  of  his  domes- 
tic affairs.  Q.  You  didn't  want  him  to  tell  you  who  the 
party  was  that  would  be  liable  to  object,  did  you?  A. 
No,  I  didn't.  Q.  You  were  wanting  to  get  security  for 
your  claim?  A.  Yes,  sir.  Q.  But,  when  he  told  you 
that  there  was  liable  to  be  objection  to  his  deeding  them 
to  you,  you  told  him  that  if  there  was,  you  would  prefer 
he  wouldn't  talk  about  it?  A.  Yes,  sir.  Q.  Now,  this 
is  what  was  the  matter,  wasn't  it,  Mr.  Neustadter  :  That 
you  didn't  want  to  be  placed  in  the  position  of  having 
notice  of  the  claim  of  anybody  else?  You  wanted  to  keep 
yourself  in  a  position  so  that  you  couldn't  say  you  knew 
anything  about  anybody  else's  claim?  A.  Yes,  sir.  Q. 
You  wanted  to  keep  yourself  in  a  position  so  that  you 
would  not  know  anything  about  any  claim  that  she  had? 
A.  Yes,  sir."  Later  on  he  says  that  he  did  not  know 
that  she  had  any  claim,  and  when  interrogated  critically 
about  what  knowledge,  if  any,  he  had  of  such  claim,  tes- 
tifies positively  that  he  was  entirely  without  any  knowl- 
edge or  intimation  that  she  had  any  equities  or  rights 
whatever  in  the  property ;  that  lie  had  no  knowledge 
that  Osgood  intended  to,  or  was  going  to,  make  the  as- 
signment to  Jacobson  until  he  came  to  Portland  with  it, 
and  that  the  suggestion  of  the  assignment  to  Jacobson 
came  from  Osgood  ;  that  the  assignment  did  not  provide 
for  the  claim  of  Neustadter  Bros.,  and  the  reason  why 
they  did  not  put  their  claim  in  the  assignment  was  be- 
cause it  was  not  adequate  to  satisfy  their  entire  indebted- 
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ness.  He  further  testifies  that  Osgood  telegraphed  for 
Jacobson  to  come  down  in  October,  1895,  and  that  Jacob- 
son  then  had  a  conversation  with  Osgood,  which  was 
related  to  the  witness  upon  his  return,  whereby  Osgood 
assured  Jacobson  that  if  lie  had  any  trouble  whatever, 
Neustadter  Bros.  ' 'would  be  pretty  well  taken  care  of," 
and  that  after  the  conversation  with  Jacobson  in  October 
they  sold  goods  to  Osgood  in  reliance  on  his  ownership  of 
the  lots  in  controversy. 

Osgood  testifies  to  the  transaction  substantially  as  re- 
lated by  Bernhardt  Neustadter.  He  says,  in  substance, 
that  he  made  statements  touching  the  ownership  of  the 
lots  to  the  commercial  agencies  and  to  Neustadter  Bros, 
in  October,  1895,  and  again  to  Neustadter  Bros,  at  the 
time  he  put  up  the  property  in  trust  for  the  benefit  of 
his  creditors ;  that  he  had  a  dispatch  from  an  eastern 
firm,  saying  they  would  draw  on  him  for  $5,000  if  their 
claim  was  not  paid;  that  Neustadter  Bros,  sent  a  man 
down  in  October,  whom  he  told  at  the  time  that  he  owned 
the  lots  free  from  all  incumbrances ;  that  on  the  morn- 
ing of  the  eleventh  of  January  he  received  a  letter  from 
Neustadter  Bros.,  asking  for  money,  and  he  went  through 
his  books,  and  found  he  owed  about  $5,000,  which  would 
be  due  and  payable  in  March,  so  he  made  the  transfer ; 
that  he  told  Neustadter  Bros,  he  had  included  all  his 
creditors,  excepting  them,  and  was  willing  to  include 
them  ;  that  Mr.  Neustadter  said  he  did  not  consider  the 
merchandise  sufficient  for  the  protection  of  all  his  cred- 
itors ;  that  he  told  Mr.  Neustadter  his  wife  had  left  him 
in  December,  and  she  might  make  trouble,  and  Mr.  Neus- 
tadter said  he  did  not  want  to  hear  about  that  part  of  it ; 
that  he  was  to  call  at  the  office  of  the  Secretary  of  the 
Merchants'  Protective  Union  at  4  o'clock,  and  when  lie 
went  there  an  attachment  was  served  on  him.  Literally 
speaking,  he  says  later:     "I  consulted  with  this  confi- 
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dential  clerk  [meaning  Jaeobson]  in  October,  when  he 
was  here,  when  he  wanted  me  to  transfer  it ;  and  I 
showed  then  to  him  the  state  of  my  affairs  on  account 
of  these  eastern  people,  and  told  him,  if  I  had  to  do  it, 
I  would  do  so,  and,  according  to  the  understanding  I 
had  that  day,  I  did."  On  redirect  examination  he  tes- 
tifies as  follows:  "Q.  You  then,  before  you  saw  Neus- 
tadter  Bros.,  went  and  made  a  trust  deed,  by  which  you 
conveyed  all  of  your  property,  excepting  lots  1  and  2  in 
block  55,  to  a  trustee  for  the  benefit  of  all  your  creditors 
excepting  them,  and  that  trustee  was  a  man  employed 
in  their  store  ?  A.  That  is  what  I  said, — that  he  was 
the  party  that  was  down  here  before.  Q.  Why,  before 
consulting  them,  did  you  make  the  transfer  of  all  of 
your  property,  for  the  security  and  benefit  of  your  other 
creditors,  to  a  trustee  who  was  in  the  employ  of  them, — 
one  of  their  clerks, — without  including  them  ?  A.  For 
the  very  reason  I  stated  when  he  was  down  here  in  Oc- 
tober :  I  wanted  to  turn  it  over  then  to  protect  them 
against  these  eastern  parties."  The  witness  further 
testifies  that  he  saw  Neustadter  Bros,  first  because  they 
were  the  principal  creditors  concerned,  and  that  they 
afterwards  saw  the  Secretary  of  the  Merchants'  Protec- 
tive Union  as  to  the  other  creditors ;  that  he  had  never 
at  any  time  informed  Neustadter  Bros,  of  any  interest 
or  claim  his  wife  had  or  made  to  the  lots  in  question, 
and  that,  so  far  as  he  knew,  they  were  entirely  innocent 
of  any  knowledge  of  her  claim  and  demand  as  set  up  in 
the  complaint. 

We  are  satisfied,  from  the  particular  methods  employed 
and  adopted  by  the  parties  as  a  means  to  the  accomplish- 
ment of  the  alleged  purpose  they  had  in  view,  and  from 
the  manner  of  the  testimony  they  have  given  touching 
the  transactions,  that  Neustadter  Bros,  not  only  had  no- 
tice of  facts  and  circumstances  of  such  nature  as  put  them 
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upon  their  inquiry  regarding  the  interest  and  equities  of 
the  plaintiff  in  and  to  the  lots,  but  that  they  had  actual 
knowledge  thereof  prior  to  the  commencement  of  their 
action  against  Osgood,  and  the  attachment  of  the  prop- 
erty. Almost  from  the  time  of  the  marriage  between  Os- 
good and  wife  they  got  along  together  badly,  and  during 
the  summer  months,  and  in  September,  their  domestic 
tribulations  were  accelerated  to  such  an  extent  that  it 
had  become  apparent  they  could  not  much  longer  live  to- 
gether ;  and  it  was  in  the  October  following  that  Jacob- 
son  went  to  Astoria  in  answer  to  a  telegram  addressed  to 
Neustadter  Bros.  New  York  creditors  had  written  Os- 
good for  payment  upon  demands  past  due,  which  was 
the  prime  cause  of  sending  the  telegram.  At  this  time 
it  seems  that  an  understanding  had  been  reached  that 
Neustadter  Bros,  "would  be  pretty  well  taken  care  of.M 
Without  further  converse  between  the  parties,  so  far  as 
the  record  shows,  Osgood  had  the  deed  of  assignment 
drawn  up  for  the  benefit  of  all  his  creditors,  excepting 
Neustadter  Bros.,  and  included  therein  all  his  property 
except  the  lots  in  controversy.  True,  he  told  Bernhardt 
Neustadter  when  he  went  to  Portland  that  he  had  left  a 
blank  in  the  instrument,  wherein  their  firm  name  could 
be  inserted,  if  they  desired  to  share  with  the  other  cred- 
itors ;  but  they  concluded  that  the  security  was  not  suf- 
ficient fo?  all.  The  idea  of  including  the  lots  in  the 
assignment  seems  not  to  have  been  talked  of.  Bernhardt 
Neustadter  said  he  told  Osgood  that,  from  the  statement 
he  had  made,  he  did  not  think  there  was  sufficient  mer- 
chandise to  satisfy  their  claim,  and  that  they  wanted  ad- 
ditional security ;  so  he  concluded,  after  taking  advice, 
that  they  would  not  participate  in  the  assignment,  but 
would  attach  the  lots — just  the  course,  it  would  seem 
from  Osgood's  acts,  that  he  purposed  they  should  take. 
The  most  singular  coincidence  of  the  transaction  is 
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that  the  assignment  was  made  to  a  trusted  clerk  of  Neu- 
stadter  Bros., — a  person  in  their  employ  and  under  their 
direction.  Virtually,  they  acquired  entire  control  of  all 
the  property  of  Osgood,  except  the  lots,  through  the 
assignment ;  and  yet  they  assert  that  they  neither  had 
nor  acquired  any  interest  therein  by  reason  of  the  trust 
relations  created  by  the  deed.  Further  than  this,  when 
Jacobson  assumed  control  of  the  stock  of  merchandise, 
Osgood  was  at  once  employed  to  assist  in  the  sale 
thereof,  at  a  salary  of  $60  per  month.  Now,  if  we  read 
the  testimony  of  Bernhardt  Neustadter  in  connection 
with  this  plan  or  scheme  thus  adopted  by  the  parties  for 
providing  Neustadter  Bros,  and  the  other  creditors  with 
security  for  their  demands,  wherein  he  says,  "  I  told 
him  (Osgood),  if  there  was  any  objection  by  any  one, 
that  I  would  prefer  that  he  wouldn't  talk  about  the 
matter,"  and  his  equivocal  statements  about  the  source 
and  nature  of  the  supposed  objections  to  deeding  the 
lots,  the  conclusion  is  almost  irresistible  that  he  knew 
of  the  equities,  and  even  the  exact  claim,  asserted  to  the 
property  by  the  plaintiff.  It  is  more  reasonable  to  sup- 
pose that  Osgood  had  made  a  full  statement  of  the 
whole  matter  to  the  representatives  of  the  firm,  and 
that  the  particular  course  was  pursued  in  the  light  of 
that  knowledge. 

6.  The  knowledge  of  Neustadter  Bros,  touching  the 
plaintiff's  equities  in  the  lots  makes  them  guilty  of  bad 
faith  in  the-attachment  thereof :  Rhodes  v.  McUarry,  19 
Or.  222  (23  Pac.  971);  Meier  v.  Hess,  23  Or.  599  (32 
Pac.  755).  We  said  in  Raymond  v.  Flavel,  27  Or.  219, 
241  (40  Pac.  158),  that :  "If  a  person  has  actual  knowl- 
edge of  latent  equities,  and  purchases  notwithstanding, 
the  presumption  of  mala  fides  is  irresistible,  or,  rather, 
he  takes  the  estate  laden  with  the  equities,  and  stands  in 
no  better  position  than  his  grantor.     The  attempt   to 
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claim  as  an  innocent  purchaser  is  the  fraud  of  which  the 
equitable  owner  may  complain."  It  is  evident  that  the 
credit  given  by  Neustadter  Bros,  to  Osgood  was  not 
based  on  his  ownership  of  the  lots,  because  they  only 
claim  having  knowledge  of  the  title  standing  in  his 
name  in  October,  and  the  major  part  of  the  account  had 
then  been  contracted. 

The  court  below  did  not  find  that  Osgood  had  been 
reimbursed  from  the  rents  and  profits  for  his  outlay  in 
the  payment  of  taxes  and  assessments,  but  it  allowed  to 
plaintiff  the  excess  of  such  payments  as  alimony,  and 
directed  a  reconveyance.  This  appears  to  be  equitable, 
in  view  of  the  testimony,  and  the  decree  of  the  court 
below  will  therefore  be  affirmed.  Affirmed. 


Argued  8  April ;  decided  24  April,  1899. 
FRINK  r.  HOKE. 

[56  Pac.  1003.] 

1.  Vendor  and  Purchaser  —  Beginning  of  Statute  of   Limitations.— 

Where  the  courts  have  refused  to  entertain  Jurisdiction  of  a  suit  to  recover 
lands  because  a  controversy  concerning  them  was  then  pending  between  the 
parties  in  the  Land  Department  of  the  United  States,  the  statute  of  limita- 
tions does  not  begin  to  run  against  the  right  to  recover  such  lands  until  after 
the  termination  of  that  controversy. 

2.  Entry  of  Public  Lands  for  Use  of  Another— Public  Policy.— A  per- 

son holding  a  contract  to  purchase  lands  from  one  supposed  to  be  the  owner 
executed  a  bond  to  convey  them  to  another  as  soon  as  he  procured  the  title. 
The  lands  were  afterwards  discovered  to  be  public  lands,  and  the  parties  to 
the*  latter  contract  then  agreed  that  the  obligee  in  the  bond  should  obtain 
title  by  filing  on  the  lands  as  a  homestead,  and  pay  his  vendor  the  price 
originally  stipulated,  less  any  damages  which  the  latter  might  recover  for  the 
failure  of  title  from  the  supposed  owner  who  executed  the  original  contract. 
Held,  that  the  agreement  did  not  contemplate  that  the  obligee  should  procure 
the  Utle  from  the  government  for  the  benefit  of  his  vendor,  and  hence  was  not 
against  public  policy,  as  in  violation  of  Rev.  St.  U.  S.  jj§  2290, 2291,  requiring  the 
filer  of  a  homestead  entry  to  make  affidavit  that  the  entry  is  for  actual  settle- 
ment and  cultivation,  and  not  for  any  other  person. 

8.  Bond  for  Deed— Superior  Title  Bought  by  Vendee.— On  the  rescission 
of  a  contract  to  sell  by  the  vendor  because  the  purchaser  refused  to  pay  after 
having  procured  an  outstanding  superior  title,  the  latter  will  be  considered 
a  trustee  of  such  title  for  the  vendor,  and  will  not  be  permitted  to  assert  such 
title  against  him :  Frink  v.  Thomas,  20  Or.  266,  cited. 
85  OR.— 2. 
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From  Polk  :     Henry  H.  Hewitt,  Judge. 

Suit  commenced  originally  by  William  S.  Frink  against 
John  Thomas  for  certain  equitable  relief,  which  is  fully 
stated  in  the  opinion.  Both  parties  having  died,  Jane 
Frink  and  others  were  substituted  for  plaintiff,  and  B.  F. 
Hoke  and  others  for  defendant.  There  was  a  decree  for 
plaintiffs,  and  defendants  appealed.  Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Butler  &  Townsend,  with  an  oral  argument  by  Mr.  Butler. 

For  respondents  there  was  a  brief  over  the  names  of 
Daly,  Sibley  &  Eakin,  and  Holmes  &  Kellogg,  with  an  oral 
argument  by  Messrs.  William  H.  Holmes  and  J.  J.  Daly. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  a  suit  to  cancel  and  annul  a  contract  for  the 
sale  of  real  property,  made  and  entered  into  between  W. 
S.  Frink  and  John  Thomas,  to  have  Thomas  declared  a 
trustee  of  the  legal  title  to  the  northeast  i  of  section  3, 
township  9  south,  range  6  west  of  the  Willamette  Me- 
ridian, containing  one  hundred  and  sixty  acres,  being  a 
portion  of  the  land  contracted  to  be  conveyed  ;  and  for 
an  accounting  of  rents  and  profits.  Both  parties  having 
died  since  suit  was  instituted,  plaintiffs  were  substituted 
for  Frink,  and  B.  F.  Hoke,  administrator,  et  al.,  for  de- 
fendant. The  facts,  about  which  there  is  very  little  con- 
troversy, as  shown  by  the  record,  are  as  follows  :  W.  S. 
Frink,  the  ancestor  of  the  plaintiffs,  moved  upon  said 
quarter  section  in  1870,  and,  upon  making  inquiry  of 
the  government  with  a  view  of  entering  it  as  a  home- 
stead, was  informed  that  it  had  been  previously  entered 
by  one  Grant,  but  was  subsequently  notified  that  Grant's 
filing  had  been  canceled,  and  that  the  land  had  inured  to 
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the  Oregon  &  California  Railroad  Company.  He  there- 
upon procured  a  contract  from  the  company  for  the  pur- 
chase thereof,  and,  on  February  13,  1880,  while  the  title 
was  thus  supposedly  in  that  condition,  of  which  Thomas 
was  fully  apprised,  he  entered  into  a  contract  for  the 
sale  to  him  of  three  hundred  and  sixty  acres  of  land, 
including  said  quarter  section.  It  was  understood  that 
Frink  would  have  to  acquire  the  title  to  the  one  hun- 
dred and  sixty-acre  tract  from  the  Oregon  &  California 
Railroad  Company  before  he  could  make  the  convey- 
ance. He  purchased  the  other  two  hundred  acres  from 
the  state  and  railroad  company,  paying  therefor  in  full 
before  the  controversy  arose.  Frink  in  the  meanwhile 
had  improved  the  one  hundred  and  sixty-acre  tract  by 
constructing  a  house  and  stock  shed  thereon,  building 
fences,  clearing  a  portion  thereof,  and  setting  out  a  small 
orchard,  the  entire  value  of  which  at  the  time  was  be- 
tween $1,100  and  $1,200.  Thomas  went  into  possession 
under  the  agreement,  and  so  continued  until  about  the 
first  of  March,  1883,  when  he  was  informed  by  W.  P. 
Wright,  the  county  surveyor,  that  the  one  hundred  and 
sixty-acre  tract  was  government  land,  subject  to  entry, 
and  that  other  parties  wrere  about  to  file  upon  it  as  a 
homestead.  Upon  obtaining  this  information,  he  filed 
upon  it  at  once,  and  on  March  5,  1883,  notified  Frink  as 
follows:  "I  was  in  town  Friday,  and  learned  through 
Mr.  Wright  that  there  was  a  flaw  in  the  title  to  the  north- 
east quarter  of  section  3,  and  that  it  was  susceptible  of 
homestead ;  so,  to  prevent  any  trouble,  I  filed  on  it,  as 
there  were  parties  about  to  jump  it.  Please  meet  me  in 
Dallas  on  Saturday,  March  the  10th,  and  let  us  fix  up 
the  matter  some  way.M  In  pursuance  of  this  notice, 
Frink  met  him  in  Dallas  about  the  date  named,  and, 
after  discussing  the  matter,  it  was  substantially  agreed 
that  Thomas  should  continue  in  possession,  secure  the 
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title  to  the  property  from  the  government,  and  that  he 
should  have  the  benefit  of  whatever  sum  Frink  should 
thereafter  recover  from  the  railroad  company  on  account 
of  the  payments  he  had  theretofore  made  for  the  land, 
which  should  be  indorsed  upon  the  Thomas  notes  given 
to  Frink  for  the  purchase  price.  This  understanding 
was  sworn  to  positively  by  Frink,  and  corroborated  by 
the  testimony  of  M.  M.  Ellis,  to  whom  a  statement  of  it 
was  made  at  the  time  by  both  parties.  Frink  at  the 
same  time  paid  Thomas  $13,  to  reimburse  him  for  the 
amount  expended  in  making  the  homestead  entry.  It 
is  alleged  that  this  payment  was  made  to  Thomas  upon 
his  request  for  the  express  purpose  of  reimbursing  him 
for  his  outlay  in  making  said  entry  of  homestead,  and, 
while  there  is  some  discrepancy  in  the  testimony,  we 
think  the  preponderance  of  proof  is  to  that  effect. 

Subsequently,  about  October  1,  1883,  Thomas  had  a 
notice  published  in  a  Dallas  newspaper,  notifying  all 
persons  that  the  promissory  notes  which  Frink  held 
against  him  for  the  purchase  price  of  the  property  were 
without  consideration,  and  void  ;  that  he  was  not  bound 
by  them,  and  would  not  pay  the  same,  nor  any  part 
thereof.  Frink  afterwards  instituted  a  suit  to  rescind 
the  contract  for  want  of  such  payment,  and  to  be  declared 
the  owner  of  the  one  hundred  and  sixty-acre  tract  in  the 
event  that  Thomas  should  be  awarded  the  patent  in  the 
contest  then  pending  before  the  interior  department. 
The  suit  to  rescind  was  decided  against  Frink,  for  the 
reason,  among  others,  that  he  did  not  offer  to  perform, 
or  return  the  money  and  notes,  and  for  the  further  reason 
that  this  court  could  not  determine  the  controversy  while 
a  dispute  touching  the  rights  of  the  parties  to  the  patent 
was  pending  in  the  land  department.  Patent  was  issued 
to  Thomas  in  March,  1893.  Prior  to  the  publication  of 
the  notice  touching  the  notes,  Thomas  had  paid  $340  of 
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the  principal  thereof,  and  $382.75  interest.  About  No- 
vember 24,  1893,  Frink,  in  writing,  tendered  to  Thomas 
a  warranty  deed  to  the  two  hundred  acres  of  land  for 
which  he  then  held  the  title,  and  a  quitclaim  deed  to  the 
one  hundred  and  sixty-acre  tract,  relinquishing  all  his 
right,  title,  and  interest  therein,  together  with  the  unpaid 
notes,  and  demanded  payment  of  the  balance  due  of  said 
consideration,  and  at  the  same  time  notified  him  that,  in 
the  event  of  his  failure  to  comply  with  the  terms  of  the 
demand  on  or  before  December  5,  1893,  he  would  elect 
to  rescind  and  would  declare  said  contract  of  sale  for  all 
of  said  lands  rescinded.  By  the  same  writing  he  also 
tendered  the  moneys  theretofore  paid  upon  the  contract, 
with  interest,  but  upon  condition  that,  in  the  event  of 
rescission,  the  value  of  the  use  of  said  land  would  be 
claimed  as  an  offset  to  said  moneys.  The  demand  not 
being  complied  with,  this  suit  was  brought  for  the  pur- 
pose above  named.  Thomas,  by  his  answer,  put  in  issue 
the  material  allegations  of  the  complaint,  and,  for  a 
further  defense,  set  up,  among  other  things,  that  he  was 
induced  to  enter  into  the  contract  by  Frink  claiming  to 
be  the  owner  of  the  legal  title,  when,  in  truth  and  in 
fact,  the  title  to  the  one  hundred  and  sixty-acre  tract 
was  in  the  government,  and  that,  in  order  to  obtain  such 
title,  he  entered  the  same  as  a  homestead,  and  in  due 
course  obtained  the  patent ;  that  said  tract  constituted 
the  principal  consideration  and  inducement  for  making 
and  entering  into  said  contract ;  that  its  relative  value 
was  $1,350,  while  the  remaining  two  hundred  acres  were 
worth  only  $250,  and  that  the  $722  paid  by  him  was  in 
excess  of  the  value  of  said  two  hundred  acres  in  the  sum 
of  $382 ;  and  that,  by  reason  of  the  failure  on  the  part 
of  Frink  to  convey  the  title,  he  was  damaged  in  that 
sum.     It  was  further^ alleged  that,  soon  after  entering 
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into  the  said  contract,  Frink  wholly  abandoned  the  prem- 
ises, with  fraudulent  intent,  well  knowing  that  the  said 
one  hundred  and  sixty-acre  tract  belonged  to  the  public 
domain,  and  was  subject  to  homestead  entry,  and  on  or 
about  July  1,  1883,  made  a  homestead  filing  on  other 
lands  belonging  to  the  general  government,  and  that  said 
entry  continued  in  force  until  March  6,  1891,  when  it 
was  canceled  by  the  commissioner  of  the  general  land 
office.  Aside  from  this,  the  answer  set  up  adverse  pos- 
sesion, and  prayed  a  decree  against  plaintiffs  for  the  sum 
of  $382  as  damages,  and  that  they  be  required  to  make, 
execute,  and  deliver  to  defendant  a  deed  to  the  two  hun- 
dred acres,  and  that  he  be  adjudged  and  decreed  to  be 
the  owner  of  the  one  hundred  and  sixty-acre  tract,  and 
for  general  relief. 

1.  As  a  preliminary  question,  it  is  insisted  that,  be- 
cause plaintiffs  have  alleged  that  Thomas  abandoned  and 
repudiated  his  contract  on  October  1,  1883,  they  have 
virtually  admitted  his  disavowal  of  their  title ;  hence, 
that  the  statute  of  limitations  began  to  run  at  that  time 
in  his  favor,  and,  suit  not  having  been  instituted  until 
December  8,  1893,  that  he  has  acquired  a  perfect  title  by 
adverse  possession.  This  defense,  however  available 
under  ordinary  circumstances,  cannot  be  invoked  in  the 
present  controversy.  When  the  case  was  formerly  here, 
it  was  determined  that,  as  there  was  a  controversy  pend- 
ing before  the  Land  Department  of  the  United  States 
touching  the  relative  rights  of  the  parties  to  the  patent 
to  said  land,  this  court  would  not  entertain  jurisdiction 
to  settle  the  dispute  under  the  contract  until  after  that 
tribunal  had  decided  the  matter  before  it.  See  20  Or. 
at  p.  273  (25  Pac.  717).  It  is  clear,  therefore,  that  the 
statute  of  limitations  could  not  run  in  favor  of  Thomas 
until  such  time  as  plaintiffs  were  entitled  to  institute  a 
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suit  in  this  jurisdiction  with  a  view  of  ascertaining  the 
relative  rights  of  the  parties  touching  the  land  under  the 
contract. 

2.  But  the  strong  contention  in  behalf  of  Thomas  is 
that,  the  contract  having  been  made  and  entered  into 
while  the  title  to  the  one  hundred  and  sixty-acre  tract 
was  yet  in  the  general  government,  and  Frink  having  al- 
leged a  modification  thereof,  whereby  it  was  agreed  and 
understood  that  Thomas  should  proceed  to  acquire  the 
title  from  the  government  under  the  homestead  law,  and 
that,  when  acquired,  it  should  inure  to  Frink's  benefit, 
it  would  be  contrary  to  law  and  public  policy  to  have 
Thomas  declared  a  trustee  of  the  legal  title  thus  acquired 
from  the  government  for  the  use  and  benefit  of  Frink,  or 
his  heirs.  It  is  claimed  that  it  is  unlawful  for  any  per- 
son to  obtain  title  to  public  lands  in  trust  for  and  for  the 
use  and  benefit  of  another,  in  view  of  the  requirements  of 
the  federal  statute  that  every  person  claiming  the  benefit 
of  the  homestead  act  shall,  before  being  allowed  to  enter 
any  lands  by  virtue  thereof,  make  affidavit  that  his  ap- 
plication is  made  for  his  own  exclusive  use  and  benefit, 
and  that  such  entry  is  for  the  purpose  of  actual  settle- 
ment and  cultivation,  and  not  directly  or  indirectly  for 
the  use  or  benefit  of  any  other  person  or  persons  whom- 
soever, and  the  further  provision  that  no  certificate  shall 
be  given  or  patent  issued  until  the  applicant  shall  make 
affidavit  that  no  part  of  said  land  has  been  alienated 
(Sections  2290,  2291,  Rev.  St.  U.  S.) ;  and  hence,  if  the 
prayer  of  the  complainant  is  granted,  it  will  operate  in 
contravention  of  statutory  enactment  and  public  policy, 
as  it  would  afford  opportunity  and  excuse  to  the  appli- 
cant for  the  violation  of  his  oath. 

The  defendants  cite  several  authorities  in  support  of 
this  contention,  among  them  Clark  v.  Bayley,  5  Or.  343  ; 
Warren  v.  Van  Brunt,  86  U.  S.(19  Wall.)  6£6  ;    Marshall 
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v.  Cowles,  48  Ark.  362  (3  8.  ff.  188) ;  Oaks  v.  Heaton, 
44  Iowa,  116 ;  Robinson  v.  Jones,  31  Neb.  20  (47  N.  W. 
480) ;  but  we  think  they  are  not  adapted  to  the  applica- 
tion which  is  sought  to  be  made  of  them.  The  Iowa 
case  is  an  illustration  of  all.  The  plaintiff  therein  held 
a  valid  pre-emption  claim  under  the  laws  of  the  United 
States,  had  erected  a  dwelling  house  and  made  substan- 
tial improvements  thereon,  but  was  thereafter  induced 
to  sell  his  right  and  claim  to  Lucius  R.  Heaton,  under 
an  agreement  that  Heaton  enter  the  same  as  a  home- 
stead, take  and  hold  it,  and  perfect  his  title  thereto 
under  the  laws  of  the  United  States,  and,  when  thus 
perfected,  that  he  would  convey  to  the  plaintiff,  by  a 
good  and  sufficient  deed,  one-half  the  premises.  It  was 
held  in  that  case  that  the  contract  was  in  contravention 
of  the  homestead  laws,  and  that,  before  Heaton  could 
comply  with  his  contract,  and  secure  title  from  the  gov- 
ernment, he  would  be  required  to  make  a  false  oath  or 
affidavit,  and  that  by  reason  of  this  fact  the  contract 
was  contrary  to  public  policy,  and  could  not  be  enforced. 
It  will  be  noticed  that  the  contract  touching  the  land 
was  concerning  the  obtainment  of  the  title  from  the 
government,  and  thereafter  it  was  agreed  that  a  convey- 
ance should  be  made  of  one-half ;  and  of  like  effect  are 
the  other  authorities  alluded  to. 

The  situation  of  the  present  controversy  is  this : 
Frink,  in  good  faith,  believing  he  would  be  able  to 
obtain  a  valid  title  to  the  land  from  the  railroad  com- 
pany, entered  into  the  contract  in  question.  Thomas 
was  informed  of  the  condition  of  affairs,  and  whatever 
he  did  in  the  premises  was  done  with  full  knowledge 
thereof.  There  was  no  attempt  to  formulate  contract 
relations  whereby  the  one  party  or  the  other  should  be 
required  to  obtain  the  title  from  the  government  before 
making  conveyance.     In  fact  it  was  supposed  that  the 
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government  had  theretofore  devested  itself  of  title. 
When  it  was  subsequently  ascertained,  however,  that 
the  railroad  company  had  not  acquired  title,  but  the 
government  was  still  the  owner  of  the  land,  and  that  it 
was  subject  to  homestead,  the  modified  agreement  was 
entered  into ;  yet,  in  its  modified  form,  it  did  not  con- 
template that  the  title  should  then  be  obtained  by 
Thomas  in  trust  for  Frink.  The  intendment  was  that 
Thomas  should,  in  pursuance  of  the  original  contract, 
procure  the  title  from  the  government  for  his  own  use 
and  benefit,  and  this  was  for  the  express  purpose  of 
relieving  Frink  from  the  impossible  obligation  of  acquir- 
ing the  land  from  the  railroad  company,  and  thereafter 
conveying  it  to  Thomas ;  in  other  words,  the  modified 
agreement  contemplated  that,  instead  of  Frink  convey- 
ing, as  he  had  formerly  covenanted  to  do,  Thomas  would 
get  the  title  direct  from  the  government,  but  that  in 
other  respects  the  original  contract  should  remain  in 
effect  the  same,  except  there  was  a  reduction  to  be  made 
in  the  consideration  by  the  amount  of  the  money  to  be 
recovered  by  Frink  of  the  railroad  company.  So  we 
find  there  was  no  undertaking  on  the  part  of  Thomas  to 
obtain  the  title  for  Frink,  but  there  was  a  lawful  attempt 
on  the  part  of  both  parties  to  carry  out  the  purpose  of 
the  original  contract,  and,  in  pursuance  of  its  intend- 
ment, to  vest  title  in  Thomas. 

3.  But  he  attempted  to  repudiate  his  contract  with 
Frink,  and  to  acquire  the  title  from  the  government  as 
though  no  agreement  had  been  entered  into  between 
them.  This  was  an  attempt  to  get  the  outstanding  title 
when  he  had  entered  into  possession  under  Frink,  and 
was  a  violation  of  their  contractual  relations  respecting 
it.  When  the  case  was  here  before,  it  was  decided  that 
if  a  vendee  buys  up  a  better  title  than  that  of  the  vendor, 
while  holding  under  contract  for  a  conveyance  of  such 
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title,  he  will  be  held,  in  equity,  to  be  the  trustee  of  such 
title,  and  to  have  obtained  it  for  the  use  and  benefit  of 
the  vendor.  This  rule  has  application  where  the  contract 
has  been  entered  into  in  good  faith,  and  not  with  a  view 
to  contravene  any  law  touching  its  acquirement  where 
the  title  is  yet  in  the  government :  Galloway  v.  Finley, 
37  U.  S.  (12  Pet.)  264;  Bush  v.  Marshall,  47  U.  S.  (6 
How.)  284.  The  contract  in  question,  either  as  origi- 
nally stated,  or  in  its  modified  form,  did  not  contemplate 
nor  involve  any  violation  of  law.  Thomas  could,  in 
good  conscience,  make  oath  that  he  had  made  the  entry 
of  his  homestead  for  his  own  use  and  benefit,  and  not 
for  another,  and  yet  he  could  have  fulfilled  his  every 
obligation  to  Frink,  without  being  guilty  of  any  incon- 
sistent act  in  doing  so.  But  it  is  argued  that  Frink 
would  have  had  to  violate  the  law  and  his  own  conscience 
if  he  had  undertaken  to  homestead,  knd  then  to  convey. 
Conceding  that  such  would  have  been  the  case,  it  does 
not  help  Thomas.  He  went  into  possession  under  Frink, 
and  in  pursuance  of  the  contract  of  purchase,  and  he 
cannot  avail  himself  of  the  privilege  of  the  homestead 
act,  and  acquire  title  as  against  Frink,  while  sustaining 
such  relations  to  him.  He  should  have  surrendered  to 
Frink,  and,  if  then  Frink  had  not  claimed  or  was  not  in 
a  position  to  claim  the  homestead,  lie  could  have  made 
the  entry,  and  not  otherwise.  This  being  so,  it  is  ap- 
parent that  the  plea  that  Frink  had  entered  a  homestead 
upon  other  lands  in  July  following  the  date  of  the  con- 
tract cannot  avail  as  a  defense.  The  former  opinion 
indicated  quite  clearly  the  method  or  course  which  the 
plaintiffs  would  be  required  to  pursue  before  a  suit  could 
be  maintained  to  rescind  the  contract,  and  to  have 
Thomas  declared  the  trustee  of  the  plaintiffs,  as  it  re- 
spects the  one  hundred  and  sixty-acre  tract.  They  have 
adopted  in  detail  the  requirements  of   the  opinion  in 
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bringing  the  present  suit,  and  their  standing  may  be 
said  to  be  grounded,  in  a  large  measure,  upon  the  law  of 
the  case. 

In  so  far  as  the  accounting  is  concerned,  it  is  estab- 
lished by  the  evidence  that  the  reasonable  rent  of  the 
premises  was  $100  per  year,  amounting  to  $1,400.  This 
exceeds  but  slightly,  if  at  all,  the  outlays  of  Thomas,  in- 
cluding interest,  as  it  respects  the  purchase  price,  and 
plaintiffs  should  recover  nothing  for  such  rents  and 
profits.  It  is  proper  to  add,  in  this  connection,  that  it 
does  not  appear  by  the  record  what  amount,  if  any, 
Frink  recovered  from  the  railroad  company  on  account 
of  the  said  one  hundred  and  sixty-acre  purchase.  The 
decree  of  the  court  below  will  be  affirmed. 

Affirmed. 

Argued  5  April ;  decided  24  April,  1899. 
ARTHUR  r.  PALATINE  INSURANCE  CO. 

[57Pac.82.] 

1.  I nsurance— Failure  to  Disclose  Incumbrance  not  Fraud.— Failure  of 

an  Insured  In  a  policy  Issued  upon  an  oral  application  to  Inform  an  insurance  i 

company,  without  Inquiry  on  Its  part,  of  mechanics'  Hens  upon  the  property,  c|g    ^JZI 

Is  not  a  breach  of  a  provision  In  the  policy  rendering  It  void  if  the  Insured  '  ' 

conceals  or  misrepresents  any  material  fact  or  condition  concerning  the  in- 
surance or  the  subject  thereof,  unless  such  failure  was  intentional  and  with 
the  design  to  defraud :    Koshland  v.  Hartford  Ins.  Cb.,  31  Or.  -102,  followed. 

2.  Insurance— Waiver  of  Condition  as  to  Chattel,  Mortgages.— An  Issu- 

ing and  delivering  of  an  insurance  policy  on  an  oral  application  without 
Inquiry  concerning  mortgages  or  incumbrances  upon  the  chattel  property 
covered,  and  without  any  representation  by  insured  with  reference  thereto, 
Is  a  waiver  of  a  provision  avoiding  the  policy  if  the  property  be  or  become  in- 
cumbered by  a  chattel  mortgage:  Sprout  v.  Western  Assurance  Cb.,  88  Or.  98, 
applied. 

From  Multnomah:     Henry  E.  McGinn,  Judge. 

Action  by  J.  M.  Arthur  &  Co.  against  the  Palatine 
Insurance  Company,  limited,  to  recover  the  amount  of 
loss  under  an  insurance  policy.  The  plaintiff  had  judg- 
ment. Affirmed. 


28  Arthur  v.  Palatine  Ins.  Co.  [35  Or. 

For  appellant  there  was  a  brief  over  the  name  of  Cham- 
berlain &  Thomas,  with  an  oral  argument  by  Mr.  Warren 
E.  Thomas. 

For  respondent  there  was  a  brief  over  the  name  of 
Fenton,  Bronaugh  &  Muir,  with  an  oral  argument  by  Mr. 
William  D.  Fenton. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  upon  a  fire  insurance  policy  issued 
by  the  defendant  to  McGee  Bros.,  insuring  them  to  the 
amount  of  $3,500  on  certain  buildings,  engines,  boilers, 
and  other  mill  machinery  at  Ballard,  in  the  State  of 
Washington,  "loss,  if  any,  payable  to  J.  M.  Arthur  & 
Company,  Portland,  Oregon,  as  their  interest  may  ap- 
pear." The  insurance  was  for  one  year  from  the  third 
of  February,  1895,  and  the  property  was  destroyed  by 
fire  on  the  twenty-fifth  of  the  same  month.  At  the  time 
the  insurance  was  effected  McGee  Bros,  did  not  own  the 
property  covered  by  the  policy,  but  were  in  possession 
thereof  under  a  contract  with  plaintiffs  for  its  purchase, 
containing  a  covenant  and  condition  to  the  effect  that  the 
title  should  not  pass  until  the  purchase  price  was  fully 
paid,  and  the  further  condition  that  they  should  keep  the 
property  insured,  and  have  the  loss,  if  any,  made  paya- 
ble to  the  plaintiffs  as  their  interest  might  appear.  A 
portion  of  the  real  property  was  incumbered  at  the  time 
by  sundry  mechanics'  liens,  and  the  personal  property  by 
a  chattel  mortgage  in  favor  of  the  plaintiffs,  given  as  col- 
lateral to  the  conditional  sale  notes  held  by  them.  The 
policy  provides  that  it  shall  be  void  "if  the  insured  has 
concealed,  or  misrepresented,  in  writing  or  otherwise, 
any  material  fact  or  condition  concerning  the  insurance, 
or  the  subject  thereof,  *  *  *M  and  "unless  other- 
wise provided  by  agreement  indorsed  hereon,  or  added 
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thereto  ;  *  *  *  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership  ;  *  *  *  or  if 
the  subject  of  insurance  be  personal  property,  and  be  or 
become  incumbered  by  a*  chattel  mortgage."  For  the 
defendant  it  is  claimed  that,  under  these  provisions,  the 
policy  is  void  because  (1)  the  liens  and  incumbrances  on 
the  real  property  were  material  to  the  risk,  and  were 
concealed  from  the  defendant  by  the  assured  at  the  time 
of  the  application  for  the  insurance ;  (2)  that  the  per- 
sonal property  was  incumbered  by  a  chattel  mortgage  of 
which  the  defendant  had  no  knowledge ;  and  (3)  that 
the  assured  were  not  the  sole  and  unconditional  owners 
of  the  property.  The  questions  on  this  appeal  are  con- 
fined, however,  to  the  first  and  second  defenses,  because 
the  jury  found — and  there  was  abundant  evidence  to  sup- 
port the  finding — that  the  defendant  was  advised  and  had 
knowledge  of  the  condition  of  the  title,  and  of  the  in- 
terest of  McGee  Bros,  in  the  property,  at  the  time  the 
insurance  was  effected  ;  and  it  is  not  disputed  that  such 
knowledge  operated  as  a  waiver  of  the  provision  in  the 
policy  that  it  should  be  void  "if  the  interest  of  the  as- 
sured be  other  than  unconditional  and  sole  ownership." 
1.  Upon  the  first  defense,  the  court  charged  the  jury, 
in  effect,  that  the  failure  of  the  assured  to  inform  the 
defendant  of  the  liens  and  incumbrances  on  the  property 
would  not  render  the  policy  void,  unless  it  was  inten- 
tional and  with  the  design  to  defraud,  and  this  is  as- 
signed as  error.  It  is  argued  that  the  failure  to  inform 
the  company  of  any  facts  or  circumstances  material  to  the 
risk  would,  under  the  provisions  of  the  policy  already 
quoted,  render  it  void,  without  regard  to  the  intention 
or  design  of  the  assured.  The  policy  was  issued  upon 
an  oral  application,  and  the  agent  of  the  defendant  com- 
pany who  made  the  contract  of  insurance,  and  who  was 
familiar  with  the  property,  made  no  inquiries  in  refer- 
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ence  to  liens  or  incumbrances  thereon,  and  no  statements 
or  representations  whatever  were  made  in  reference 
thereto  by  the  assured  or  any  one  in  their  behalf.  In 
such  case  the  intention  of  the  assured  becomes  of  con- 
trolling importance,  and,  in  order  to  avoid  the  policy,  it 
must  appear,  not  only  that  the  matter  concerning  which 
the  insurer  had  no  information  was  material  to  the  risk, 
but  also  that  it  was  intentionally  and  fraudulently  con- 
cealed by  the  assured.  Where  inquiry  is  made,  it  is  the 
duty  of  the  assured  to  disclose  the  facts  relating  to  the 
construction,  location,  situation,  condition,  and  uses  of 
the  risk,  as  well  as  to  its  character  and  value,  whether  he 
knows  them  to  be  material  or  not.  And  it  is  not  a  ques- 
tion as  to  what  he  supposes  or  believes  in  reference  to 
the  subject-matter  of  the  inquiry,  but  simply  whether,  in 
fact,  the  matter  inquired  about  is  material  to  the  risk, 
and,  if  so,  any  failure  on  his  part  to  answer  the  inquiry 
fully  will  be  fatal  to  his  policy,  even  though  it  was  not 
fraudulent  or  designed.  But  the  mere  failure  or  neglect 
to  make  known,  without  inquiry,  facts  which  the  insurer 
may  regard  as  material  to  the  risk,  is  not  a  breach  of  the 
provision  of  the  policy  above  quoted,  because  the  assured 
has  the  right  to  assume  that  the  insurer  will  make  proper 
inquiry  in  reference  to  such  matters  as  it  may  deem  ma- 
terial to  the  risk,  and  that  it  waives  knowledge  as  to  all 
other  matters,  except,  possibly,  in  reference  to  unusual 
or  extraordinary  circumstances  within  the  knowledge  of 
the  assured,  but  of  which  there  is  nothing  to  put  the 
insurer  upon   inquiry:     Koshland  v.  Hartford  Ins.  Co., 

31  Or.  402  (49  Pac.  866);  1  May,  Ins.  §207;  1  Wood, 
Ins.  517;  Richards,  Ins.  §  136;  Sanford  v.  Royal  Ins. 
Co.,  11  Wash.  653  (40  Pac.  609);  Morrison's  AdmW  v. 
Tenn.  Marine  Ins.  Co.,  18  Mo.  262  (59  Am.  Dec.  299); 
Guest  v.  New  Hampshire  Ins.  Co.,  66  Mich.  98  (33  N.  W. 
31);     Alkan  v.  New  Hampshire  Ins.  Co.,  53  Wis.  137  (10 
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N.  W.  9);  Short  v.  Home  Ins.  Co.,  90  N.  Y.  16  (43  Am. 
Rep.  138);  Continental  Ins.  Co.  v.  Manns,  120  Ind.  30 
(22  N.  E.  78,  5  L.  R.  A.  430). 

2.  It  is  next  claimed  that  the  court  erred  in  charging 
the  jury  that,  if  there  was  no  mistake  or  concealment 
by  the  assured  in  reference  to  the  chattel  mortgage,  they 
could  not  find  the  policy  void  on  account  of  its  exist- 
ence. It  is  contended  that  the  question  of  concealment 
is  not  material,  under  the  clause  providing  that  the  pol- 
icy shall  be  void  if  the  subject  of  the  insurance  "be  or 
become  incumbered  by  a  chattel  mortgage,"  but  that 
the  pretended  contract  of  insurance  never  had  any  val- 
idity, and  was  void  at  its  inception,  on  account  of  such 
provision  and  the  existence  of  a  chattel  mortgage  on  the 
property  insured.  As  we  have  already  said,  the  policy 
was  issued  upon  an  oral  application,  without  any  inquiry 
on  the  part  of  the  defendant  as  to  liens  or  other  incum- 
brances upon  the  property,  and  without  any  statement 
or  representation  in  reference  thereto  by  the  assured, 
and  the  evidence  does  not  disclose  that  either  the  insured 
or  the  plaintiffs  were  informed  or  knew  that,  if  a  mort- 
gage existed,  defendant  would  not  take  the  risk,  or  that 
it  would  insert  in  the  policy  which  it  agreed  to  issue 
a  clause  making  it  void  if  the  property  was  so  incum- 
bered. Under  such  circumstances,  we  take  the  law  to 
be  that  the  company  is  deemed  by  its  action  to  have 
consented  to  assume  the  risk  of  such  liens  and  incum- 
brances as  may  have  been  upon  the  property,  and  to  that 
extent  to  have  modified  or  suspended  the  printed  terms 
of  the  policy,  which  was  prepared  for  general  use,  with- 
out reference  to  the  particular  case.  This  is  the  only 
doctrine  consistent  with  honesty  and  fair  dealing,  and  is 
the  logical  result  of  Sproul  v.  Western  Assurance  Co.,  33 
Or.  98  (64  Pac.  180),  and  is  directly  supported  by 
Wright  v.  London  Fire  Assoc,  12  Mont.  474  (19  L.  R.  A. 


32  Arthur  v.  Palatine  Ins.  Co.  [35  Or. 

211,  31  Pac.  87)  ;  JStna  Insurance  Co.  v.  Holcomb,  89 
Tex.  404  (34  S.  W.  915);  Hanover  Insurance  Co.  v. 
Bohn,  48  Neb.  743  (67  N.  W.  774,  58  Am.  St.  Rep.  719) ; 
German  Mutual  Insurance  Co.  v.  Neiwedde,  11  Ind.  App. 
624  (39  N.  E.  534) ;  Insurance  Co.  of  North  America  v. 
Bachler,  44  Neb.  549  (62  N.  W.  911). 

After  the  loss,  plaintiffs  made  and  forwarded  to  the 
defendant  full  and  complete  proof  thereof,  showing  the 
actual  condition  of  the  property,  and  the  liens  and  in- 
cumbrances thereon  at  the  time  the  insurance  was  ef- 
fected ;  and  thereafter  a  representative  of  the  defendant 
wrote  to  the  attorneys  of  the  plaintiffs  to  the  effect  that 
the  company  denied  liability,  on  the  ground  that  McGee 
Bros,  were  not  the  sole  and  unconditional  owners  of  the 
insured  property.  The  court  below  charged  the  jury 
that,  in  view  of  this  letter,  the  defendant  was  precluded 
from  making  any  other  defense  to  the  action  than  the 
one  stated  therein,  and  this  ruling  is  assigned  as  error. 
Upon  the  question  thus  presented  the  authorities  are  in 
conflict.  It  is  unnecessary,  however,  for  us  to  consider 
it  at  this  time,  because  the  error,  if  any,  was  harmless. 
The  entire  evidence  given  on  the  trial,  which  is  appended 
to  and  made  a  part  of  the  bill  of  exceptions,  shows  that 
there  was  no  fraud  or  deceit  on  the  part  of  the  insured, 
or  any  one  representing  them,  and  that  tbe  defendant 
made  its  contract  of  insurance,  and  issued  and  delivered 
its  policy,  upon  an  oral  application,  without  making  any 
inquiry  in  reference  to  liens  or  incumbrances  mpon  the 
property  covered  thereby ;  thus  waiving  the  provision 
avoiding  the  policy  if  the  property  be  incumbered  by  a 
chattel  mortgage,  and  precluding  any  defense  on  account 
of  the  provision  that  it  should  be  void  if  the  insured  had 
concealed  or  misrepresented  any  material  fact  concern- 
ing the  risk.  As  the  first  and  second  defenses  attempted 
to  be  made  were  therefore  wholly  unsupported  by  the 
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testimony,  it  was  no  injury  to  the  defendant  to  withdraw 
them  from  the  consideration  of  the  jury.  It  follows  that 
the  judgment  of  the  court  below  must  be  affirmed  ;  and 
it  is  so  ordered.  Affirmed. 


Decided  13  February,  1809. 
WILLAMETTE   UNIVERSITY   r.  KNIGHT. 

[56  Pac.  124.] 

Exemption  from  Taxation— Educational  Institution.!— Real  property  of 
literary,  benevolent,  charitable,  or  scientific  institutions  incorporated  in  this 
state  that  in  leased  for  trade  and  profit,  though  the  rentals  are  used  for  the 
purposes  of  such  institutions,  is  not  entitled  to  exemption  from  taxation 
under  Hill's  Ann.  Laws,  g  2732,  subd.  3:  Hibernian  Benevolent  Society  v.  Kelly, 
28  Or.  173,  followed. 

Taxation— Occupation  for  Literary  Purposes.*— Where  an  educational  in- 
stitution leased  a  portion  of  its  campus  partly  in  consideration  of  improve- 
ments to  be  made  on  the  grounds,  but  chiefly  for  the  income  to  be  derived 
from  it*  use  for  agricultural  purposes,  it  is  not  "actually  occupied"  for  educa- 
tional purposes,  within  Hill's  Ann.  Laws,  g  2732,  subd.  3,  exempting  from  taxa- 
tion property  thus  occupied. 

From  Marion  :     Henry  H.  Hewitt,  Judge. 

This  is  a  suit  by  Willamette  University  and  its  trustees 
to  enjoin  the  Sheriff  of  Marion  County  from  the  collec- 
tion of  taxes  levied  upon  certain  property  of  the  plaintiff, 
upon  the  ground  that  it  is  exempt  from  taxation.  The 
plaintiff  is  an  educational  and  literary  institution,  incor- 
porated in  January,  1853,  by  special  act  of  the  legis- 


fNoTE.— For  examples  of  what  Institutions  have  been  held  to  be  "scientific," 
"literary,"  and  "charitable,"  see  Detroit  Home  School  v.  City  of  Detroit,  6  L.  R.  A.  97. 
note  to  Auditor-General  v.  University  of  Michigan,  10  L.  R.  A.  376;  State  ex  rel.  v. 
Collector  of  Chatham,  9  L.  R.  A.  19H;  Kentucky  Female  ScJwol  v.  Louisville,  40  L.  R. 
A.  119;  New  England  Theosophical  Corporation  v.  Boston,  42  L.  R.  A.  2Hl. 

•Note.— The  effect  of  using  property  of  a  religious,  charitable,  or  educational 
institution  in  secular  business,  or  for  revenue,  upon  the  right  to  exemption  from 
taxation  is  considered  in  a  long  note  to  Book  Agents  of  Methodist  Church  v.  Hin- 
ton,  19  L.  R.  A.  288;  Church  of  St.  Monica  v.  Mayor  of  New  York,  7  L.  R.  A.  70 ; 
Ramsey  County  v.  Macalester  College,  18  L.  R.  A.  278;  American  Sunday  School 
Union  v.  Taylor,  23  L.  R.  A.  095;  City  of  Philadelphia  v.  Overseers  of  Public  Schools, 
85  OB.— 8. 
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lative  assembly  of  the  Territory  of  Oregon,  whereby  it 
was  given  power,  among  other  things,  "to  acquire,  re- 
ceive and  possess,  by  donation,  gift  or  purchase,  retain 
and  enjoy,  property,  real,  personal  and  mixed,  and  the 
same  to  sell,  grant  and  convey,  rent  or  otherwise  dispose 
of  at  pleasure ;  provided,  that  no  part  of  the  resources 
thereof  shall  ever  be  used  for  any  other  than  educational 
purposes,  as  herein  contemplated."  In  1887  and  long 
prior  thereto  the  plaintiff  was,  and  ever  since  has  been, 
the  owner  of  a  tract  of  real  property  bounded  by  State, 
Twelfth,  and  Winter  streets,. and  an  extension  of  Trade 
Street,  in  Salem,  Oregon,  containing  in  all  about  twenty 
acres.  The  entire  tract  is  contained  in  one  inclosure, 
and  formerly  constituted  what  was  termed  the  "College 
Campus."  On  the  west  nine  hundred  and  forty  feet  of 
the  tract  is  situate  the  university  building,  wherein  are 
taught  the  various  branches  of  literature  and  science  for 
which  the  university  was  organized  ;  also  the  Woman's 
College,  used  as  a  boarding  hall  for  girls  and  for  the 
music  department  of  the  university ;  a  gymnasium 
building,  and  four  or  five  dwelling  houses,  used  mainly 
by  students  attending  the  university.  About  the  year 
1887  the  board  of  trustees  entered  into  a  verbal  contract 
with  one  Horace  Leach  whereby  it  was  agreed  that  he 
should  enter  into  the  exclusive  possession  of  the  east 
three  hundred  and  eighty  to  three  hundred  and  eighty- 
five  feet  of  said  tract  or  campus,  containing  about  five 

29  L.  R.  A.  «00;  Kentucky  Female  School  v.  Louisville,  40  L.  R.  A.  119.  See,  also,  for 
other  applications  of  the  same  general  rule  regarding  exemption  from  taxation, 
City  of  Louisville  v.  Louisville  Board  of  Trade,  9  L.  R.  A.  629,  and  State  ex  rel.  v. 
OoUector  of  Chatham,  9  L.  R.  A.  198. 

For  cases  In  which  the  tax  was  sustained  because  the  property  was  not  actu- 
ally occupied  for  literary,  charitable,  religious,  or  scientific  purposes,  see  St.  James 
Educational  Institute  v.  City  of  Salem,  10  L.  R.  A.  573;  Ramsey  County  v.  Church  of 
the  Good  Shepherd,  11  L.  R.  A.  175;  Ramsey  County  v.  Macalester  College,  18  L.  R. 
A.  278.  Cases  where  the  tax  was  held  invalid  because  the  property  was  so  occu. 
pied:  State  ex  rel.  v.  Collector  of  Chatham,  9  L.  R.  A.  198,  and  Yale  University  v. 
New  Haven.  43  L.  R.  A.  490.— REPOBTBB. 
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acres,  saving  and  excepting  therefrom  a  small  subdi- 
vision in  the  northeast  corner  thereof ;  that  he  should 
plant  the  same  to  ornamental  trees  (maple  and  walnut), 
for  the  purpose  of  permanently  improving  and  beautify- 
ing the  property,  and  should  prune  and  cultivate  the 
same  during  the  time  of  his  occupancy  ;  that  he  should 
trim  and  cultivate  the  hedge  about  the  campus,  and 
keep  in  repair  the  sidewalk  along  the  north  side  thereof, 
in  consideration  of  which  it  was  agreed  on  the  part  of 
the  board  that  he  should  be  permitted  to  use  and  occupy 
the  same  as  a  nursery  for  the  propagation  of  fruit  trees 
and  shrubbery  for  sale.  The  original  agreement  contem- 
plated the  propagation  and  removal  of  but  one  growth 
or  crop  of  such  trees  and  shrubbery,  and  his  occu- 
pancy during  the  time  necessary  for  that  purpose.  The 
premises,  however,  have  been  reset  from  time  to  time  as 
the  stock  was  removed,  and  since  about  said  year  1887 
continuously  and  exclusively  occupied  and  utilized  as  a 
nursery,  the  planting  having  been  made  in  the  space 
between  the  trees  set  and  propagated  for  ornamental 
purposes.  One  Andrews  succeeded  to  Leach's  agree- 
ment with  the  board,  and  to  his  interest  in  said  premises 
acquired  thereby ;  and  subsequently,  about  February, 
1893,  the  Capital  City  Nursery  Company  succeeded  to 
the  same  interest.  In  October,  1893,  the  nursery  com- 
pany entered  into  a  written  agreement  with  the  board 
for  a  leasing  of  the  same  premises  and  the  subdivision 
theretofore  reserved,  upon  substantially  the  same  terms 
above  set  forth,  and  for  a  like  occupancy.  Aside  from 
the  consideration  heretofore  alluded  to,  it  is  admitted  by 
the  reply  that  Leach  paid  plaintiff  for  the  use  of  said 
premises,  in  addition  to  the  work  performed,  at  the  rate 
of  $65  per  annum  while  in  possession  ;  and  it  is  shown 
that  Andrews  and  the  nursery  company  paid  at  the  same 
rate  until  the  written  contract  of  October,  1893,  was 
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entered  into,  by  the  terms  of  which  the  nursery  com- 
pany undertook  and  agreed  to  pay  the  sum  of  $150  per 
annum.  The  rentals  paid  have  been  used  by  the  board 
in  the  proper  advancement  of  the  university  and  its  legiti- 
mate purposes.  About  August  20,  1893,  the  premises 
then  and  since  occupied  by  the  Capital  City  Nursery 
Company  were  assessed  to  the  university,  and  it  is  to 
enjoin  the  collection  of  the  taxes  levied  thereon  that  this 
suit  was  instituted.  Plaintiff  appeals  from  a  decree  sus- 
taining the  levy.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Peter  H.  D'Arcy  and  S.  T.  Richardson. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  Samuel  L.  Hayden,  District  Attorney, 
and  William  M.  Kaiser. 

Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion. 

1.  Does  the  law  exempt  from  taxation  property  such 
as  has  been  assessed  to  the  plaintiff  ?  In  this  question 
are  involved  two  others.  The  first  regards  the  proper 
construction  to  be  given  the  statute  regulating  such  ex- 
emptions ;  and  the  second  is  whether  the  plaintiff  has 
brought  itself  within  the  purview  of  the  statute,  to  be 
determined  upon  the  facts  of  the  case  :  Hibernian  Benev. 
Soc.  v.  Kelly,  28  Or.  173  (52  Am.  St.  Rep.  769,  30  L.  R. 
A.  167,  42  Pac.  3),  is  decisive  of  the  first  question,  and 
it  seems  a  work  of  supererogation  to  attempt  a  review  of 
the  subject  at  this  time,  in  view  of  the  careful  and  ex- 
haustive consideration  with  which  it  is  treated  in  the 
opinion  there  rendered.  Some  other  authorities,  how- 
ever, not  therein  cited  or  alluded  to,  have  been  called  to 
our  attention,  which  it  is  claimed  are  at  variance  with 
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the  doctrine  of  that  case ;  and  it  is  insisted  that  they 
are  entitled  to  such  weight  as  to  require  a  revision  of  the 
conclusions  reached  in  said  opinion.  Much  reliance  is 
apparently  grounded  upon  the  difference  in  signification' 
of  the  terms  "use"  and  "purpose,"  and  the  application 
of  either  or  both  to  a  controversy  touching  exemptions 
of  the  nature  here  in  dispute.  Counsel  argue  that  "there 
is  a  distinction  between  the  words  'use'  and  'purpose'  in 
exemption  statutes,"  and  in  support  thereof  cite  the  case 
of  University  v.  People,  99  U.  S.  309.  It  must  be  con- 
ceded that  the  two  words  bear  an  entirely  different  mean- 
ing. The  one  is  rather  the  employment  of  a  means  to 
an  end, — a  conversion  to  an  act  or  purpose, — and  the 
other  the  object  to  be  subserved  or  end  proposed ;  and 
they  are  so  distinguished  by  Mr.  Justice  Miller  in  that 
authority.  The  case  there  made  was  as  follows  :  111  1855 
the  Legislature  of  the  State  of  Illinois,  by  an  amendment 
of  the  charter  of  the  Northwestern  University,  provided, 
inter  alia,  "that  all  property,  of  whatsoever  kind  or  de- 
scription, belonging  to  or  owned  by  said  corporation, 
shall  be  forever  free  from  taxation  for  any  and  all  pur- 
poses.''  This  legislation  was  had  under  the  constitution 
of  1848,  which  declared  that  "the  property  of  the  state 
and  counties,  both  real  and  personal,  and  such  other 
property  as  the  general  assembly  may  deem  necessary 
for  school,  religious,  and  charitable  purposes,  may  be 
exempt  from  taxation."  In  1870  a  new  constitution  was 
adopted,  which  contains  the  following  provision,  relating 
to  the  same  subject,  and  of  course,  took  the  place  of  the 
old:  "The  property  of  the  state,  counties,  and  other 
municipal  corporations,  both  real  and  personal,  and  such 
other  property  as  may  be  used  exclusively  for  agricul- 
tural and  horticultural  societies,  for  school,  religious, 
cemetery,  and  charitable  purposes,  may  be  exempted 
from  taxation  ;   but  such  exemption  shall  be  only  by  gen- 
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eral  law."  The  Northwestern  University  was  assessed 
upon  certain  parcels  of  land  which  it  possessed,  and 
which  it  had  leased,  and  was  using  the  rentals  for  the 
purposes  of  the  institution.  These,  it  claimed,  were 
exempt.  Judgment  was,  however,  entered  against  the 
parcels  so  assessed,  over  the  objection  of  the  university, 
which,  upon  appeal  to  the  supreme  court  of  the  state, 
was  affirmed. 

A  federal  question  being  involved,  growing  out  of  the 
contractual  relations  to  which  the  old  constitution,  the 
charter  granted  under  it,  and  the  acts  of  the  university 
in  pursuance  thereof,  gave  rise,  the  case  was  taken  by 
writ  of  error  to  the  United  States  Supreme  Court.  The 
state  court  held,  respecting  the  constitution  of  1848,  that 
the  general  assembly  was  clearly  restricted  in  the  exer- 
cise of  its  discretion  in  making  exemptions  to  property 
for  school  and  religious  and  charitable  purposes  ;  that  it 
was  property  for  such  purposes,  in  the  primary  and  ordi- 
nary acceptation  of  the  term,  and  which  in  itself  was 
adapted  to  and  intended  to  be  used  as  an  instrumentality 
in  and  of  such  purposes  ;  and  that  it  was  the  direct  and 
immediate  use,  and  not  the  remote  or  consequential  bene- 
fit, through  the  means  of  the  property,  that  was  contem- 
plated. The  Supreme  Court  of  the  United  States  would 
not  subscribe  to  this  exposition  of  the  fundamental  law 
of  1848.  After  remarking  that  the  constitution  did  not 
say  "property  used  for  schools,"  as  the  opinion  implies, 
and  that  neither  the  word  "use"  nor  "schools"  was 
found  in  that  clause  of  the  instrument,  Mr.  Justice 
Miller  proceeds:  "The  makers  of  the  constitution, 
however,  used  other  language  because  they  had  another 
meaning,  and  did  not  use  that  because  they  did  not 
mean  that.  They  said  that  the  legislature  miglit  exempt 
from  taxation  'such  property  as  they  might  deerA  neces- 
sary,' not  for  the  use  of  schools,  but  'for  school  purposes.' 
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The  distinction  is,  we  think,  very  broad  between  property- 
contributing  to  the  purposes  of  a  school,  made  to  aid  in 
the  education  of  persons  in  that  school,  and  that  which 
is  directly  or  immediately  subjected  to  use  in  the  school. 
The  purposes  of  the  school  and  the  school  are  not  identi- 
cal. The  purpose  of  a  college  or  university  is  to  give 
youth  an  education.  The  money  which  comes  from  the 
sale  or  rent  of  land  dedicated  to  that  object  aids  this 
purpose.  Land  so  held  and  leased  is  held  for  school  pur- 
poses, in  the  fullest  and  clearest  sense."  Carrying  the 
distinction  still  further,  the  learned  justice  says,  in  effect, 
that,  under  the  constitution  of  1870,  it  is  only  such  prop- 
erty as  may  be  exclusively  used  for  school  purposes  that 
may  be  exempted,  and  that  only  by  general  law.  In 
that  case  the  university  had  theretofore' leased  the  lands 
which  had  been  assessed  to  it,  and  was  applying  the 
rents  in  furtherance  of  the  project  or  object  for  which 
the  institution  was  organized  and  incorporated ;  and  it 
was  considered  that  the  property  was  being  devoted  to 
school  purposes,  and  it  was  consequently  held  that  the 
legislature  was  authorized  by  the  constitution  of  1848  to 
exempt  the  property  from  assessment,  because  it  was 
being  devoted  to  such  purposes. 

But  it  is  legitimately  and  logically  deducible  from  the 
opinion  of  the  supreme  court  that  the  legislature  would 
not  have  had  any  such  power  of  exempting  like  property 
from  assessment  and  taxation  under  the  later  constitu- 
tion of  1870,  whereby  it  was  declared  that  such  property 
only  should  be  exempted  as  may  be  used  exclusively  for 
school  purposes.  As  the  court  say,  "the  later  law  was 
designed  to  limit  the  more  enlarged  power  of  the  earlier 
one."  And,  indeed,  it  was  thought  that,  if  the  Supreme 
Court  of  Illinois  had  been  passing  upon  an  exemption  at- 
tempted to  have  been  made  under  the  later  constitution, 
its  decision  would  have  been  right,  and  the  United  States 
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Supreme  Court  would  have  affirmed  it.  Thus,  we  have  a 
case  from  which  it  may  be  inferred  that  real  property 
leased  and  the  rentals  applied  for  the  purposes  of  the  uni- 
versity would  not  be  exempt  from  assessment  and  taxa- 
tion under  a  law  or  a  constitution  which  required  that 
such  property  should  be  used  exclusively  for  such  pur- 
poses. It  does  not  help  the  appellant,  and,  if  in  point,  it 
is  really  an  authority  in  harmony  with  Hibernian  Bene  v. 
Soc.  v.  Kelly,  28  Or.  173  (52  Am.  St.  Rep.  769,  30  L.  R. 
A.  167,  42  Pac.  3).  Our  legislature  has  enacted  that 
"the  personal  property  of  all  literary,  benevolent,  chari- 
table and  scientific  institutions,  incorporated  within  this 
state,  and  such  real  estate  belonging  to  such  institutions 
as  shall  be  actually  occupied  for  the  purposes  for  which 
they  were  incorporated  shall  be  exempt  from  taxation." 
The  word  "occupied"  in  this  statute  takes,  the  place  of 
the  word  "used"  in  the  Illinois  Constitution  of  1870. 
These  terms  are  often  employed  interchangeably,  and 
are,  in  a  sense,  synonymous;  and  yet  some  authorities 
distinguish  between  them,  giving  the  word  "used"  a 
broader  signification  than  "occupied."  It  is  sufficient 
for  our  purpose,  however,  that  they  may  bear  a  similar 
import  when  employed  in  the  designation  of  property 
which  it  is  designed  to  exempt  from  assessment  and  tax- 
ation. 

A  case  from  Massachusetts  is  instructive.  We  refer 
to  Mt.  Hermon  Boys'  School  v.  Gill,  145  Mass.  139  (13  N. 
E.  354).  The  statute  there  exempts  "the  personal  prop- 
erty of  literary,  benevolent,  charitable  and  scientific  in- 
stitutions incorporated  within  this  commonwealth,  and 
the  real  estate  belonging  to  such  institutions,  occupied 
by  them  or  their  officers  for  the  purposes  for  which  they 
were  incorporated  :"  Pub.  St.  Mass.  c.  11,  §  5,  cl.  3.  In 
that  case  it  appears  that  the  plaintiff  was  the  owner  of 
about  four  hundred  acres  of  land,  which  was  utilized  for 
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farming  and  the  pasturage  of  live  stock  kept  and  used 
upon  said  farm,  and  gave  employment  to  the  boys 
attending  the  institution,  which  employment  constituted 
a  part  of  their  course  of  training  while  in  attendance 
thereat.  The  corporation  sold  the  surplus  products  and 
live  stock  of  the  farm,  some  for  cash  and  some  it  bar- 
tered for  such  commodities  as  were  needed  for  carrying 
on  the  institution.  Because  of  this  fact,  the  authorities 
assessed  the  live  stock  upon  the  farm,  and  the  farm 
itself,  to  the  institution ;  and  the  question  came  up 
whether  the  same  was  exempted  from  assessment  and 
taxation  under  the  law  above  quoted.  In  deciding  the 
controversy,  Knowlton,  J.,  speaking  for  the  court,  says  : 
"The  use  of  the  farm  and  of  the  personal  property  upon 
it  resulted  beneficially  to  the  plaintiff  in  three  different 
ways:  First,  it  furnished  for  the  scholars  the  field, 
objects,  and  materials  necessary  for  their  physical  train- 
ing and  practical  study  of  agriculture,  in  connection 
with  manual  labor  and  the  general  development  referred 
to  in  the  above-quoted  statement  of  the  purposes  and 
aims  of  the  school ;  secondly,  it  provided  food  for  the 
pupils  and  teachers  who  were  in  attendance,  and  contrib- 
uted directly  to  the  economical  support  of  the  scholars, 
which  was  an  important  object  of  the  institution ; 
thirdly,  so  far  as  the  products  of  the  farm  were  sold,  the 
plaintiff  presumably  obtained  profit,  and  to  that  extent 
replenished  its  treasury.  The  use  of  the  property  to 
accomplish  either  of  the  first  two  results  would  be  for 
the  purpose  for  which  the  corporation  was  formed, 
within  the  meaning  of  the  statute  we  are  considering, 
and  would  leave  the  whole  exempt  from  taxation ;  the 
use  of  it  to  accomplish  the  last  would  not."  Further  on 
he  says  :  "The  purpose  referred  to  in  the  statute  con- 
templates the  direct  and  immediate  result  of  the  use  of 
the  property,  and  not  the  consequential  benefit  to  be  de- 
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rived  from  the  improvement  of  it.  *  *  *  The  prac- 
tical difficulty  in  cases  of  this  kind  is  to  ascertain  the 
purpose  for  which  the  real  estate  is  occupied.  When 
that  is  determined,  the  result  is  reached.  *  *  *  The 
fact  that  products  were  sold  is  a  circumstance  important 
only  so  far  as  it  characterizes  the  use.  We  think  that  the 
sales  were  merely  incidental  to  a  use  for  the  purposes  of 
the  institution." 

The  conclusion  of  the  court  was  that  the  farm  and  the 
property  upon  it  were  used  in  the  legitimate  management 
of  the  school,  directly  and  immediately  for  the  accom- 
plishment of  its  purposes,  and  not  to  obtain  money  for 
subsequent  use  in  accomplishing  them  ;  that  the  primary 
object  of  the  institution  was  thus  subserved  by  the  direct 
use  of  both  kinds  of  property  involved  by  the  assessment ; 
and  that  the  money  or  other  commodities  realized  from 
the  sale  of  surplus  products  were  acquired  incidentally 
to  the  appropriate  use  of  the  property  for  the  purposes 
of  the  institution,  and  therefore  the  mere  fact  that  the 
money  or  commodities  thus  accrued  to  the  benefit  of  the 
institution  did  not  so  characterize  the  property  as  to  free 
it  from  the  exemption.  It  will  be  noted  that  the  words 
"used"  and  "occupied"  are  employed  interchangeably 
throughout  the  opinion  of  the  learned  judge,  and  were 
thus  accorded  a  like  signification ;  and  the  conclusion 
arrived  at  was  that  it  was  the  direct  and  immediate  use 
of  the  property  for  the  purposes  of  the  institution  which 
brought  it  within  the  statute,  and  that  the  incidental 
profits  derived  from  its  employment  for  such  purposes 
were  not  sufficient  to  put  it  without.  The  inference  is 
irresistible,  however,  that  had  the  acquirement  of  the 
profits  been  the  principal  purpose  of  the  use  made  of  the 
stock  and  farm,  and  not  an  incident  only  arising  from  a 
proper  use  thereof,  the  property  assessed  would  not  have 
been  held  to  come  within  the  exemption.     How  much 
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stronger,  then,  would  be  the  reason  for  not  exempting 
the  property  when  occupied  and  employed  for  purposes 
otherwise  than  that  for  which  the  institution  was  incor- 
porated, and  the  profits  were  going  to  replenish  the 
treasury,  although  such  profits  were  being  used  for  the 
advancement  of  the  institution.  The  case  is  stronger, 
still,  where  rents  are  derived  from  lands  of  the  institu- 
tion occupied  by  other  persons,  and  for  a  purpose  entirely 
foreign  to  that  for  which  it  was  incorporated.  Such  rents 
are  profits  as  well  which  go  to  replenish  the  treasury,  and 
the  use  is  exclusively  of  the  incident,  and  not  of  the  prop- 
erty directly  and  immediately  for  the  purposes  contem- 
plated. 

We  have  dwelt  upon  these  cases  at  length  for  the 
reason  that  they  are  mainly  relied  upon  as  requiring  a 
modification  of  the  doctrine  held  in  the  Hibernian  Society 
Case  in  this  state ;  but,  when  carefully  analyzed  and 
properly  understood,  they  are  in  harmony  with  it,  and, 
in  reality,  are  opposed  to  the  position  of  appellant  here, 
so  far,  at  least,  as  they  may  have  application.  It  must 
be  admitted  that  there  are  some  very  respectable  author- 
ities apparently  opposed  to  our  Kelly  Case,  among  them 
Book  Agents  of  Methodist  Church  v.  Hinton,  92  Tenn.  188 
(19  L.  R.  A.  289,  21  S.  W.  321),  and  North  St.  Louis 
Gymnastic  Society  v.  Hudson,  85  Mo.  32,  12  Mo.  App.  342, 
which  are  cited  in  the  brief  of  counsel ;  but  the  two  cases 
above  mentioned  cannot  be  classed  in  that  category,  nor 
can  those  of  People  ex  rel.  v.  Purdy,  58  Hun,  386  (12  N.  Y. 
Supp.  307),  and  Temple  Grove  Seminary  v.  Cramer,  26 
Hun,  309.  True,  the  Massachusetts  statute  differs  some- 
what from  ours  in  the  use  of  the  words  uby  them  or  their 
officers,"  qualifying  the  term  "occupied.' '  The  distinc- 
tion, however,  is  more  apparent  than  real.  The  direct 
occupancy  or  the  direct  employment  of  the  thing  or 
property  for  the  purposes  of  the  institution  is  the  test  of 
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exemption,  and  the  specific  or  immediate  agency  which 
may  install  and  control  the  occupancy  or  may  direct  the 
employment  could  make  no  difference  in  the  result  to  be 
accomplished.  Our  attention  has  been  attracted  to  the 
expression  "not  leased  or  otherwise  used  with  a  view  of 
pecuniary  profit,"  and  expressions  of  similar  import 
employed  in  other  statutes,  and  of  the  absence  thereof 
in  our  own ;  and  it  is  argued  that  these  were  more  or 
less  controlling  in  the  establishment  of  the  rule  adopted 
elsewhere  in  line  with  our  Hibernian  Society  Case.  No 
such  clause,  however,  is  contained  in  the  Massachusetts 
statute,  and  the  same  rule  is  thoroughly  established  in 
that  state:  Pierce  v .  Inhabitants  of  Cambridge,  2  Cush. 
611;  Chapel  of  Good  Shepherd  v.  City  of  Boston,  120 
Mass.  212;  Proprietors  of  Meetinghouse  in  Lowell  v.  City 
of  Lowell,  1  Mete.  538  ;  Mt.  Hermon  Boys1  School  v.  Gill, 
145  Mass.  139  (13  N.  E.  354).  One  observation  will 
apply  in  the  main  to  all  those  statutes  as  compared  with 
ours.  Those  other  words  were  introduced,  no  doubt,  to 
avoid  controversy,  and  simply  for  greater  explicitness  in 
defining  what  was  really  meant  by  language  identical 
with  that  employed  in  our  statute.  We  think  the  doc- 
trine of  Hibernian  Benev.  Soc.  v.  Kelly,  28  Or.  173  (52 
Am.  St.  Rep.  769,  30  L.  R.  A.  167,  42  Pac.  3),  should 
be  adhered  to.  That  the  university  was  given  power  to 
sell,  grant,  and  convey,  rent,  or  otherwise  dispose  of  its 
real  property  at  its  pleasure  does  not  help  it.  There  was 
no  attempt  in  the  charter  to  exempt  any  of  its  property 
from  assessment  and  taxation,  and  the  institution,  like 
others  of  its  class,  must  look  to  the  general  laws  alone 
for  whatever  relief  of  that  nature  it  is  entitled  to  :  Chapel 
of  Good  Shepherd  v.  City  of  Boston,  120  Mass.  212. 

2.  This  brings  us  to  the  second  question — whether 
plaintiff  has  brought  itself  within  the  purview  of  the 
statute.    If  we  keep  in  mind  the  cardinal  principles  form- 
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ing  the  basis  of  the  doctrine  which  we  have  adopted,  it 
will  aid  us  materially  in  applying  the  facts  to  the  law. 
These  are  that  a  literary,  benevolent,  charitable,  or  scien- 
tific institution  of  the  character  contemplated  by  the 
statute  renders  such  a  service  to  the  public  that  it  is  en- 
titled to  the  exemption  ;  and  it  is  because  it  is  capable 
of  and  is  presumed  to  render  such  a  service  that  it  is  up- 
held under  the  constitution,  and  is  permitted  to  form  an 
exception  to  the  just  and  equitable  principle  that  all 
taxes  should  be  equal  and  uniform,  and  that  property  so 
occupied  by  such  an  institution  does  not  come  in  compe- 
tition with  the  property  of  other  owners,  or  with  those 
embarked  in  other  occupations  or  pursuits.  One  object 
which  the  plaintiff  had  in  view  in  leasing  the  premises 
was  the  improvement  and  permanent  adornment  of  the 
grounds,  and  perhaps  with  a  view  to  constructing  a 
building  thereon  to  be  devoted  to  the  legitimate  purposes 
of  the  institution.  We  say  "leasing"  because  the  trans- 
action is  not  susceptible  of  any  other  designation .  The 
plaintiff  parted  with  the  actual  and  exclusive  possession 
and  control  of  the  premises  assessed  for  a  consideration  to 
be  rendered  by  the  party  to  whom  possession  was  given, 
which  characterizes  the  agreement  as  a  lease.  This, 
however,  was  not  its  sole  object.  The  cash  rental  was 
not  inconsiderable,  or,  at  least,  it  was  not  nominal.  It 
was  at  the  rate  of  $13  per  acre  when  unimproved,  and, 
in  its  improved  condition,  was  increased  to  $30  per  acre  ; 
and  we  may  suppose,  therefore,  that  the  cash  rental 
formed  an  important  feature  in  the  transaction,  and  that 
without  it  the  leasing  would  hardly  have  been  made  by 
the  university.  So  that  we  cannot  say  that  the  sole  or 
even  the  primary  object  of  the  leasing  was  to  improve 
and  beautify  the  campus  grounds,  with  a  view  to  their 
further  occupancy  for  the  legitimate  purposes  of  the  in- 
stitution.    The  fact  remains,  however,  that  the  premises 
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were  ' 'actually  occupied,"  not  by  the  institution  itself, 
but  by  oth£r  persons,  and  for  purposes  other  than  that 
for  which  it  was  organized,  and  for  which  a  substantial 
casji  rental,  was  paid,  which  went  into  the  treasury  of  the 
plaintiff, tJ  They  were  occupied  also  for  the  purposes  of 
businessvand  profit,  which  came  in  direct  competition 
with  business  of  like  nature  and  kind  carried  on  else- 
where by  other  persons.  So,  wre  find  that  both  princi- 
ples upon  which  the  exemption  statute  is  based  and  up- 
held are  especially  wanting  as  it  concerns  the  exemption 
here  sought.  Both  improvement  and  adornment  of  the 
campus  and  the  cash  rentals  received  cannot  be  said  to 
follow  as  incidents  only  of  the  occupation  by  the  univer- 
sity for  educational  and  literary  purposes,  as  was  the 
case  in  Mt.  Hermon  Boys'  School  v.  Gill,  145  Mass.  139 
(13  N.  E.  354);  but  they  are  constituted,  by  express 
agreement,  a  direct  consideration  for  use  and  occupa- 
tion of  the  premises  by  other  persons,  and  for  other  and 
entirely  different  and  distinct  purposes ;  hence  we  are 
impelled  to  the  conclusion  that  the  property  was  not 
exempt  from  taxation.  It  follows  that  the  decree  of  the 
court  below  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Mr.  Justice  Moore,  being  one  of  the  trustees  of  the 
university,  did  not  participate  in  the  decision. 

♦The  statute  under  consideration  here  Is  section  2732,  subd.  3,  viz.:  "The  per- 
sonal property  of  all  literary,  benevolent,  charitable  and  scientific  Institutions, 
incorporated  within  this  state,  and  such  real  estate  belonging  to  such  Institu- 
tions as  shall  be  actually  occupied  for  the  purpose  for  which  they  were  incorpo- 
rated," shall  be  exempt  from  taxation.— Repobteb. 
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CliEMMENSEN  v.  PETERSON. 

[56  Pac.  1015.1 

1.  Constitution— Statute— Title  of  Act.— Laws,  1889,  p.  404,  entitled  "An  act 

to  reincorporate  the  Town  of  Marshfield,"  section  56  of  which  provides  for  the 
election  of  a  recorder,  who  may  exercise  the  powers  and  perform  the  functions 
of  a  justice  of  the  peace,  is  not  in  derogation  of  the  Oregon  Constitution,  Arti- 
cle IV,  I  20,  providing  that  "Every  act  shall  embrace  but  one  subject  and  mat- 
ters properly  connected  therewith,  which  subject  shall  be  expressed  in  the 
title :»    State  v.  Shaw,  22  Or.  287,  cited. 

2.  Local.  Laws— Justices  of  the  Peace— Constitution.— The  provisions  of 

the  act  incorporating  the  Town  of  Marshfield  (Laws,  1889,  p.  404,  g  56),  investing 
the  recorder  with  the  powers  of  a  justice  of  the  peace  within  the  limits  of  the 
town,  are  not  within  the  prohibition  of  the  Oregon  Constitution,  Article  IV, 
\  23,  Subd.  1,  against  local  laws  "regulating  jurisdiction  and  duties  of  justices 
of  the  peace,"  or  Article  VII,  §  1,  declaring  that  justices  of  the  peace  may  be 
invested  with  limited  judicial  powers,  and  municipal  courts  may  be  created 
to  administer  the  regulations  of  incorporated  towns  and  cities.  These  clauses 
do  not  refer  to  the  territorial  jurisdiction  of  the  magistrate,  but  to  the  classes 
of  cases  over  which  he  may  preside:  Multnomah  County  v.  Adams,  6  Or.  114, 
followed. 
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From  Coos  :     J.  C.  Fullerton,  Judge. 

Application  by  Lars  Clemmensen  against  Aug.  Peter- 
son and  others  to  review  a  judgment  of  the  Recorder  of 
the  Town  of  Marshfield  under  a  claim  that  he  was  with- 
out jurisdiction.  The  writ  was  dismissed,  and  petitioner 
appeals .  Affirmed  . 

For  appellant  there  was  a  brief  over  the  names  of  D.  L. 
Watson  and  D.  L.  Watson  Jr.,  with  an  oral  argument  by 
Mr.  Edward  B.  Watson . 


For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  F.  Hall. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  a  special  proceeding  for  review  of  the  decision 
of  W.  H.  S.  Hyde,  the  duly-elected  Recorder  of  the  Town 
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of  Marsh  field,  sitting  ex  officio  as  justice  of  the  peace,  in 
an  action  for  the  recovery  of  personal  property,  wherein 
August  Peterson  was  plaintiff  and  Lars  Clemmensen 
was  defendant.  Two  questions  are  involved.  It  is  con- 
tended, in  the  first  place,  that  the  act  of  the  legislature 
wherein  provision  is  made  for  the  election  of  a  recorder 
of  the  Town  of  Marshfield  is  neither  potent  nor  effica- 
cious to  empower  that  officer  to  act  in  the  capacity  or  to 
perform  the  functions  of  a  justice  of  the  peace.  The  act 
is  entitled  "An  act  to  reincorporate  the  Town  of  Marsh- 
field,  Coos  County,  Oregon  :"  Sess.  Laws,  1889,  p.  404. 
Section  56,  under  which  Hyde  assumed  this  authority, 
reads  as  follows  :  "The  recorder  is  the  judicial,  account- 
ing and  clerical  officer  of  the  town.  He  is  the  judge  of 
the  recorder's  court  and  justice  of  the  peace  within  the 
corporate  limits,  and  as  such  can  exercise  within  said 
town  limits  any  and  all  powers  conferred  by  the  laws  of 
this  state  to  a  justice  of  the  peace,  the  clerk  of  both  of 
said  courts,  and  auditor  of  accounts  and  demands  against 
the  town,  and  clerk  of  the  board  of  trustees,  and  may  by 
ordinance  be  made  town  assessor."  It  is  thought  the 
power  thus  attempted  to  be  conferred  upon  the  recorder, 
to  act  in  the  capacity  or  to  discharge  the  duties  of  a  jus- 
tice of  the  peace,  under  the  general  laws  of  the  state, 
within  the  limits  of  the  town,  is  in  derogation  of  the  State 
Constitution,  Article  IV,  §  20,  whereby  it  is  provided  that 
"every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title  ;"  and  it  is  urged  that  the  conferring 
of  such  jurisdiction  upon  the  recorder  is  without  the  pur- 
view of  and  not  germane  to  the  subject  expressed  in  the 
title  of  the  act. 

1.  The  purpose  of  this  clause  of  the  constitution  is 
well  understood,  and  it  was  adopted  to  prohibit  the  leg- 
islature from  combining  in  one  act  subjects  wholly  in- 
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congruous,  diverse  in  their  nature,  and  having  no  per- 
ceptible or  necessary  connection  with  each  other,  and  to 
obviate  the  practice  of  inserting  in  an  act  clauses  involv- 
ing matter  of  which  the  title  is  not  calculated  or  adequate 
to  give  or  convey  any  intimation.  Thus,  it  was  designed 
by  the  framers  of  the  constitution  that  in  every  case  the 
proposed  measure  should  stand  upon  its  own  merits,  and 
that  the  legislature  should  be  fairly  satisfied  of  its  pur- 
pose by  an  inspection  of  the  title,  when  required  to  pass 
upon  it,  so  as  not  to  be  surprised  or  misled  by  the  subject 
which  the  title  purported  to  express  :  State  v.  Shaw,  22 
Or.  287  (29  Pac.  1028);  Cooley,  Const.  Lim.  (5  ed.), 
pp.  142,  *143.  The  question  here  is  whether  conferring 
power  upon  the  recorder  to  act  as  a  justice  of  the  peace 
is  germane  to  the  subject-matter  expressed  in  the  title  of 
the  act.  The  purpose  of  the  incorporation  of  towns  and 
cities  is  to  provide  a  system  of  local  self-government. 
This  comprehends  investing  them  with  the  ordinary 
powers  incident  to  such  institutions,  comprising  legisla- 
tive, police,  and  judicial  powers,  and  other  governmental 
functions  apposite  and  requisite  to  the  promotion  and 
maintenance  of  the  organization.  Now,  it  would  seem 
that  the  design  of  section  56  of  the  reincorporating  act  was 
to  confer  judicial  power  upon  the  recorder — a  function 
appertaining  to  the  city  government,  and  therefore  cog- 
nate to  the  purpose  of  the  incorporation,  and  not  in  con- 
travention of  the  provision  of  the  Constitution  in  Article 
IV,  §  20.  The  case  of  Wool/  v.  Taylor,  98  Ala.  254  (13 
South.  688),  wherein  it  was  held  that  educational  insti- 
tutions are  not  regarded  as  necessarily  belonging  to 
municipal  government,  is  cited  and  much  relied  upon. 
Reasoning  from  analogy,  it  is  said  that  conferring  the. 
jurisdiction  of  justice  of  the  peace  upon  a  town  recorder 
is  not  necessary  to  the  government  of  the  town.     It  will 

85  Or.— 4. 
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be  ascertained,  on  reference  to  that  case,  that  the  incorpo- 
rating act  undertook  to  regulate  the  revenues  derived  by 
the  county  and  state  from  liquor  licenses,  and  to  direct 
the  county  judge  to  pay  the  receipts  therefrom  into  the 
city  treasury — a  matter  which  at  once  would  appear  to  be 
wholly  without  the  purpose  of  the  act.  It  may  be  said 
that  a  city  could  carry  on  its  municipal  government  with- 
out the  assistance  of  a  justice  of  the  peace  ;  yet,  in  mak- 
ing provisions  touching  the  judicial  department  of  its 
government,  it  has  been  usual,  in  this  state,  to  extend 
such  power  to  the  recorder,  and  it  is  not  believed  to  be 
foreign  to  the  subject-matter  of  the  act  of  incorporation. 
2.  The  next  question  arises  touching  the  application 
of  the  prohibition  of  the  Constitution  in  Article  IV,  §  23, 
Subd.  1,  which  reads:  "The  legislative  assembly  shall 
not  pass  special  or  local  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say :  (1)  Regulating  the 
jurisdiction  and  duties  of  justices  of  the  peace  and  of 
constables," — and  Article  VII,  §  1,  which  reads  in  part 
as  follows  :  "Justices  of  the  peace  may  also  be  invested 
with  limited  judicial  powers,  and  municipal  courts  may 
be  created  to  administer  the  regulations  of  incorporated 
towns  and  cities."  It  is  argued  that  under  these  clauses 
of  the  constitution  the  legislature  was  without  power  or 
authority  to  invest  the  recorder  with  the  jurisdiction  of 
a  justice  of  the  peace  within  the  limits  of  the  town. 
But  this  question  has  been  so  often  decided  against  the 
contention  that  it  must  now  be  regarded  as  settled.  The 
first  decision  upon  the  subject  was  in  Ryan  v.  Harris,  2 
Or.  175,  whereby  it  was  held  that  the  prohibition  against 
passing  special  laws  regulating  the  jurisdiction  of  the 
justice  of  the  peace  refers  to  giving  a  justice  in  one  local- 
ity greater  jurisdiction  over  causes  of  action,  or  greater 
powers  and  authority,  than  in  another,  and  does  not  re- 
fer to  the  territorial  jurisdiction  of  such  officers.     This 
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case  was  specially  approved  and  followed  in  Multnomah 
County  v.  Adams,  6  Or.  114.  See,  also,  Craig  v.  Mosier, 
2  Or.  323  ;  State  v.  Wiley,  4  Or.  184 ;  .  Portland  v.  Denny, 
5  Or.  160.  We  feel  bound  by  these  precedents  at  this 
late  date,  especially  as  the  doctrine  thereby  enunciated 
has  been  adhered  to  so  uniformly.  It  is  well  known 
that  almost  every  municipal  corporation  throughout  the 
state  has  a  clause  conferring  like  jurisdiction  upon  the 
recorder  or  judicial  officer  of  the  municipality ;  and, 
where  the  authority  in  granting  the  jurisdiction  has  been 
so  generally  and  constantly  exercised  by  the  legislature, 
its  repugnance  to  the  constitution  should  be  very  clear, 
to  justify  the  judiciary  in  abridging  its  continued  employ- 
ment of  such  power  under  the  unvarying  interpretation 
heretofore  accorded  such  constitutional  provisions.  In 
consideration  of  these  views,  the  judgment  of  the  court 
below  is  affirmed  *  Affirmed. 


Argued  28  March ;   decided  10  April,  1889. 
ULTTXE  v.  PHERSON. 

[56  Pac.  807.] 

1.  Public  Lands  — Boundary  of  Survey.— Where  a  government  surveyor 

omits  to  Include  In  his  survey  large  tracts  of  land  lying  between  the  meander 
line  and  the  streams  or  bodies  of  water  meandered,  the  patents  tor  the  adjoin- 
ing lots,  though  referring  to  the  official  plat  of  the  survey,  are  grants  merely 
of  the  premises  limited  by  such  meander  line,  and  do  not  convey  title  clear 
to  the  water's  edge :    Barnhart  v.  Ehrhart,  33  Or.  274,  followed. 

2.  Sufficiency  of  Complaint  in  Ejectment.— A  complaint  to  recover  posses- 

sion of  a  tract  lying  between  the  supposed  meander  line  of  a  lake  and  the 
waters  thereof,  showing  that  such  tract  is  sufficient  in  area  for  the  extension 
of  the  government  surveys  over  it,  but  not  alleging  that  plaintiff  is  the 
owner  and  entitled  to  the  possession  thereof,  except  as  owner  of  the  upland 
abutting  thereon,  falls  to  sufficiently  set  forth  the  nature  of  plaintiff's  estate 
in  the  land  sued  for. 

From  Lake  :     W.  C.  Hale,  Judge. 

In  1896  Thomas  C.  Little  filed  a  complaint  against 
William  Pherson,  alleging  "that  he  is,  and  for  more  than 
four  years  last  past  has  been,  the  owner  in  fee  simple, 
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and  is  entitled  to  the  immediate  and  exclusive  posses- 
sion, of  all  the  following  described  real  estate  in  Lake 
County,  Oregon,  to  wit :  Lot  numbered  four  (4)  in  sec- 
tion twenty-two  (22),  lots  numbered  one  (1)  and  two  (2) 
in  section  twenty-seven  (27),  and  lot  numbered  one  (1), 
and  the  northeast  quarter  (±)  of  the  northeast  quarter 
(±)  of  section  twenty-eight  (28),  all  in  township  num- 
bered forty  (40)  south,  range  nineteen  (19)  east,  Wil- 
lamette Meridian ;  that  said  land,  as  above  described, 
lies  adjacent  to,  and  abuts  upon,  the  meander  line  of 
Goose  Lake,  as  the  same  was  surveyed  and  located  by 
the  United  States  surveys  made  and  established  in  1872  ; 
that  there  is  a  tract  of  land  lying  next  to  said  meander 
line,  and  between  it  and  the  waters  of  said  lake,  immedi- 
ately opposite  said  above-described  land,  which  said  last- 
mentioned  land  is  more  particularly  designated  and  de- 
scribed by  United  States  surveys  thereof  made  in  1889, 
as  follows,  to  wit :  Lots  numbered  three  (3),  four  (4), 
and  six  (6)  of  section  twenty-seven  (27),  township  forty 
(40)  south,  range  nineteen  (19)  east  of  the  Willamette 
Meridian ;  that  all  the  land  included  within  said  last 
description  lies  directly  in  front  of  the  land  first  herein 
described,  and  between  that  and  the  waters  of  said  lake  ; 
that  the  plaintiff,  by  virtue  of  his  ownership  of  the  land 
herein  described,  is  also  the  owner  in  fee  simple,  and  for 
four  years  last  past  has  been  such  owner,  of  all  the  land 
last  above  described,  and  is  entitled  to  the  immediate 
and  exclusive  possession  of  the  whole  thereof ;  that  the 
defendant  has  been  for  three  years  past,  and  is  now,  in 
the  actual  possession  of  all  of  such  land  so  lying  in  front 
of  said  land  first  above  described,  and  between  that  and 
the  waters  of  the  said  Goose  Lake,  which  said  land  so 
in  the  possession  of  the  said  defendant  is  that  herein 
described  as  lots  three  (3),  four  (4),  and  six  (6)  of  sec- 
tion twenty-seven  (27),  aforesaid ;    and  said  defendant 
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wrongfully  and  unlawfully  withholds  the  same  from  this 
plaintiff,  and  has  continued  to  do  so  for  the  three  years 
last  past,  and  wrongfully  and  unlawfully  denies  plain- 
tiff's right  to  the  possession  of  the  same  or  any  part 
thereof."  To  this  complaint  the  defendant  demurred, 
because  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  and,  the 
plaintiff  refusing  to  amend  or  plead  further,  the  action 
was  dismissed,  and  a  judgment  rendered  against  him  for 
costs  and  disbursements,  from  which  he. appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Lionel  R.  Webster  and  Chas.  A.  Moore,  with  an  oral  argu- 
ment by  Mr.  Moore. 

For  respondent  there  was  a  brief  over  the  names  of 
Chas.A.  Cogswell  and  W.  A.  WiUhire,  with  an  oral  argu- 
ment by  Mr.  Cogswell. 

Mr.  Justice  Bean,  after  making  the  foregoing  state- 
ment of  the  facts,  delivered  the  opinion  of  the  court. 

1.  This  is  an  action  to  recover  possession  of  a  tract 
of  land  lying  between  the  supposed  meander  line  of 
Goose  Lake,  as  surveyed  and  established  in  1872,  and 
the  waters  thereof.  The  plaintiff  does  not  allege  that  he 
is  the  owner  or  entitled  to  the  possession  of  such  land, 
except  by  virtue  of  his  ownership  of  the  upland  abut- 
ting on  the  meander  line  as  then  established.  He  seeks 
to  invoke  the  rule  that,  where  a  navigable  stream  or 
body  of  water  is  meandered  in  making  the  public  sur- 
veys, the  stream  or  body  of  water,  and  not  the  meander 
line,  is  the  true  boundary  of  the  riparian  owner.  This 
is  unquestionably  the  general  rule  ;  but,  as  said  by  Mr. 
Chief  Justice  Moore  in  Barnhart  v.  Ehrhart,  33  Or.  274 
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(54  Pac.  197),  when,  for  any  reason,  the  surveyor  omits 
to  include  large  tracts  of  land  lying  between  the  meander 
line  as  surveyed  or  as  pretended  to  have  been  run  upon 
the  ground  and  such  streams  or  bodies  of  water,  the 
patents  for  the  lots,  though  referring  to  the  official  plat 
of  such  survey  for  identification,  are  not  equivalent  to  a 
conveyance  of  the  premises  to  such  navigable  stream, 
lake  or  bay,  but  are  grants  limited  by  such  meander 
line.  Now,  in  view  of  this  doctrine,  it  is  quite  apparent 
that  the  complaint  does  not  state  a  cause  of  action.  It 
shows  on  its  face  that  there  is  a  tract  of  land  between 
the  meander  line  as  first  located  and  the  waters  of  the 
lake  sufficient  in  area  for  the  Government  of  the  United 
States  to  extend  the  public  surveys  over  it.  And  it  does 
not  follow,  as  an  inevitable  conclusion  of  law,  that  the 
plaintiff  is  the  owner  of  such  tract  by  virtue  of  his  own- 
ership of  the  land  bordering  on  the  so-called  ' 'meander 
line." 

2.  The  statute  provides  that,  in  an  action  to  recover 
real  property,  the  plaintiff  in  his  complaint  shall  set  forth 
the  nature  of  his  estate  therein.  This  the  plaintiff  has 
not  done  in  the  manner  contemplated  by  the  statute. 
The  question  of  the  riparian  rights  of  the  owners  of  land 
bordering  upon  the  meander  line  of  Goose  Lake  is  too 
important  to  be  determined  upon  the  allegations  of  a 
complaint  as  indefinite  and  uncertain  as  the  one  in 
hand.  It  would  have  been  a  very  simple  matter  for  the 
plaintiff  to  have  alleged  that  he  is  the  owner  and  entitled 
to  the  possession  of  the  land  sought  to  be  recovered,  and 
thus  tendered  an  issue  of  title  which  could  have  been 
intelligently  determined  upon  evidence  disclosing  the 
true  condition  of  affairs.  The  judgment  of  the  court 
below  is  affirmed.  Affirmed. 
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Argued  13  April ;  decided  24  April,  1809. 
MERCHANT  v.  TOWN  OF  MARSHFIEIjD. 

[56  Pac.  1013.] 

1.  Municipal  Corporations— Petition  for  Vacating  Streets.— In  a  pro- 

ceeding to  vacate  a  plat  of  a  town  or  an  addition  thereto,  under  Sections  4188 
and  4189  of  Hill's  Ann.  Laws,  the  petition  must  affirmatively  show  that  peti- 
tioner is  the  owner  of  all  the  property  in  such  town  or  addition. 

2.  Statutory  Construction— Vacating  Town  Plat.— The  provision  of  Hill's 

Ann.  Laws,  I 4182,  that  if  no  opposition  Is  made  to  a  petition  to  vacate  town 
lots  the  county  court  "may"  vacate  the  same  with  such  restrictions  as  It 
deems  reasonable  and  for  the  public  good,  is  not  mandatory,  in  view  of  sec- 
tion 4163,  providing  that  if  opposition  is  made  the  court  may  proceed  to  hear 
and  determine  upon  the  application,  and  may,  if  in  Its  opinion  justice  re- 
quire it,  grant  the  prayer  of  the  petition  in  whole  or  in  part,  and.section  4190, 
giving  appellant,  in  case  his  petition  is  denied,  an  appeal  to  the  circuit  court. 

3.  Pleading— Vacating  Platted  Property.— A  petition  to  vacate  town  lots 

and  blocks  and  the  streets  and  alleys  surrounding  them,  which  shows  that 
persons  other  than  the  petitioners  are  the  owners  of  parts  of  the  property 
abutting  upon  some  of  the  streets  or  alleys  sought  to  be  vacated,  is  Insufficient, 
under  Hill's  Ann.  Laws,  gg  4181,  4186,  where  it  does  not  show  who  such  Inter- 
ested parties  are,  or  what  persons,  if  any,  would  be  particularly  affected  by 
the  vacation. 

From  Coos  :     J.  C.  Fullerton,  Judge. 

This  is  a  proceeding  by  C.  H.  Merchant  and  John  D. 
Spreckels  against  the  Town  of  Marshfield  to  have  a  cer- 
tain plat  vacated.  On  January  15,  1897,  the  appellants 
filed  with  the  Clerk  of  the  Board  of  Trustees  of  the  Town 
of  Marshfield  a  petition,  representing,  in  substance,  that 
they  are  the  owners  in  fee  of  the  following  described 
premises,  situated  in  Railroad  Addition  to  Marshfield, 
Coos  County,  Oregon,  to  wit,  all  of  blocks  numbered 
from  1  to  9,  inclusive,  15  to  22,  inclusive,  31  to  38,  inclu- 
sive, 44  to  50,  inclusive,  all  that  portion  of  blocks  52,  53, 
and  54,  not  embraced  within  the  limits  of  the  Odd  Fel- 
lows' Cemetery,  all  of  blocks  55  to  62,  inclusive,  and  the 
east  half  of  blocks  64  to  68,  inclusive  ;  that  they  are  also 
the  owners  in  fee,  subject  to  the  rights  of  the  public 
therein,  of  all  the  streets,  avenues,  and  alleys  fronting, 
abutting  upon,  or  surrounding  the  said  lots  and  blocks ; 
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that  the  same  are  not  now  valuable  or  needed,  cannot 
be  used  as  town  property,  and,  if  vacated,  would  be  of 
greater  value  to  the  owners  thereof ;  that  the  said  Rail- 
road Addition  was  laid  out,  and  the  streets  and  alleys 
thereof  were  dedicated,  by  C.  H.  Merchant,  and  Mary 
L.  Merchant,  his  wife,  and  that  the  petitioners  are  the 
owners  of  the  greater  portion  of  the  lands  embraced  in 
said  addition ;  that  they  do  not  know  of  any  person 
or  persons  whose  rights  would  be  affected,  injured,  or 
damaged  by  the  vacation  of  said  lots  and  blocks,  and 
the  streets,  avenues,  and  alleys  fronting,  abutting  upon, 
and  surrounding  the  same ;  that  none  of  such  streets, 
avenues,  or  alleys,  or  any  part  thereof,  have  ever  been 
opened,  improved,  or  used  by  the  public,  or  are  now 
needed  for  public  use  or  occupancy.  Their  prayer  is  that 
all  said  lots,  blocks,  and  parts  of  blocks,  and  all  that  por- 
tion of  the  streets,  avenues,  and  alleys  fronting,  abutting 
upon,  or  surrounding  the  same,  be  vacated.  On  Sep- 
tember 22,  1897,  the  board  of  trustees  took  action  re- 
garding the  petition,  and  made  and  entered  an  order 
adjudging  that  the  prayer  thereof  be  denied  and  the  peti- 
tion dismissed.  The  order  recites,  among  other  things, 
the  filing  of  the  petition ;  the  giving  of  due  and  legal 
notice  ;  the  adjournment  until  the  last  day  named  ;  that 
no  remonstrance  had  been  filed,  or  opposition  interposed 
thereto ;  and  that,  after  hearing  argument  of  counsel, 
and  upon  due  consideration,  they  took  the  action  indi- 
cated. On  the  twenty-eighth  of  September,  the  peti- 
tioners appealed  from  the  order  of  the  board  of  trustees 
to  the  circuit  court  for  Coos  County,  which  court,  on 
motion  of  respondent,  gave  and  entered  judgment  dis- 
missing the  appeal,  from  which  the  petitioners  now  ap- 
peal to  this  court.  Affirmed. 
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For  appellants  there  was  a  brief  and  an  oral  argument 
by  Messrs.  D.  Lawrey  Watson,  Jos.  W.  Bennett,  and  D.  L. 
Watson,  Jr. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  J.  S.  Coke,  Jr. 

Mr.  Chief  Justice  Wolverton,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opinion. 

This  proceeding  was  instituted  under  statutory  enact- 
ments respecting  the  vacation  of  towns,  streets,  etc.  In 
order  to  a  full  understanding  of  the  questions  involved, 
it  becomes  necessary  to  set  out  with  considerable  par- 
ticularity, the  provisions  of  Hill's  Ann.  Laws  relative 
thereto.  Section  4181 :  "  Whenever  any  person  or  body 
corporate  interested  in  any  town  in  this  state  not  incor- 
porated, or  which  has  not  a  corporation  in  active  opera- 
tion, may  desire  to  vacate  any  lot,  street,  alley,  common, 
or  any  part  thereof,  or  may  desire  to  vacate  any  public 
square  or  part  thereof,  in  any  such  town,  it  shall  be 
lawful  for  such  person  or  corporation  to  petition  the 
county  court  of  the  proper  county,  setting  forth  the  par- 
ticular circumstances  of  the  case,  and  giving  a  distinct 
description  of  the  property  to  be  vacated,  and  the  names 
of  the  persons  to  be  particularly  affected  thereby."  Sec- 
tion 4182  :  "If  no  opposition  be  made  to  such  petition  or 
application,  the  county  court  may  vacate  the  same,  with 
such  restrictions  as  they  may  deem  reasonable  and  for 
the  public  good."  Section  4183  :  "If  opposition  be  made 
thereto,  such  application  shall  be  continued  until  the 
next  term  of  said  county  court,  at  which  time,  if  the 
objector  shall  consent  to  said  vacatiorf ,  or  if  the  petitioner 
shall  produce  to  the  county  court  the  petition  of  two- 
thirds  of  the  property  holders  in  said  town  of  lawful 
age,  the  said  county  court  may  proceed  to  hear  and  deter- 
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mine  upon  said  application,  and  may,  if  in  their  opinion 
justice  require  it,  grant  the  prayer  of  the  petition,  in 
whole  or  in  part."  Section  4185  :  "No  such  vacation  of 
a  street  or  alley  shall  take  place  unless  the  consent  of 
the  person  or  persons  owning  the  property  immediately 
adjoining  to  said  street  or  alley  be  obtained  thereto  in 
writing,  which  consent  shall  be  acknowledged  before  the 
county  clerk."  Section  4186  :  "In  cases  where  any  per- 
son interested  in  any  corporated  town  in  this  state,  the 
corporate  functions  of  which  shall  be  in  active  operation, 
may  desire  to  vacate  any  street,  alley,  or  common,  or 
part  thereof,"  petition  may  be  made  to  the  common 
council  or  other  body,  in  like  manner  and  with  like 
effect  as  persons  interested  in  towns  not  incorporated  are 
authorized  to  proceed  before  the  county  court.  Section 
4188  :  "In  all  cases  where  two  or  more  persons  have  laid 
out"  or  shall  hereafter  lay  out  a  town  on  lands  contiguous 
and  adjoining  to  each  other,  and  such  town  does  not 
improve,  either  of  the  individuals  holding  all  the  legal 
rights,  title,  and  interest  in  all  the  lots  laid  off  by  such 
party  and  attached  may  have  the  same  vacated  as  in 
case  of  a  lot,  street,  or  alley  on  application  of  the  party 
laying  out  such  addition  or  part  of  said  town,  or  on  the 
application  of  such  person  as  may  acquire  or  derive  the 
legal  title  to  the  land  and  lots  in  such  addition ;  and  in 
no  case  shall  persons  purchasing  lots  in  other  additions 
of  said  town  be  capable  of  making  any  valid  objection 
to  said  vacation  if  such  vacation  does  not  obstruct  any 
public  road  or  highway  laid  out  and  established  by  law." 
Section  4189  :  "If  any  person  shall  lay  off  an  addition  to 
any  town,  which  does  not  improve,  and  shall  be  the  legal 
owner  of  all  the  lots  contained  in  such  additions,  such 
persons,  or  any  other  person  who  shall  become  the  legal 
owner  thereof,  may  have  such  addition  or  any  part 
thereof  vacated  in  the  like  manner  as  provided  in  the 
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last  preceding  section. ' '  Section  4190  :  * ' Whenever  the 
county  court  or  city  council  shall  refuse  the  application 
of  any  person  or  persons,  made  as  provided  in  this  chap- 
ter for  the  vacation  of  any  part  of  any  town  or  city,  such 
person  or  persons  may  appeal  from  such  order  refusing 
such  application  to  the  circuit  court  of  the  county  where 
such  town  or  city  is  situated." 

1.  It  was  suggested  at  the  argument,  though  not 
strenuously  urged,  that  the  petition  might  be  sustained 
and  the  relief  granted  under  either  section  4188  or  4189; 
but  this  cannot  be  so,  as  it  contains  no  averment  or  sug- 
gestion that  the  petitioners  are  the  owners  of  all  the  lots 
and  blocks  laid  off  in  said  Railroad  Addition ;  indeed, 
the  palpable  inference  is  quite  the  contrary.  The  first 
of  these  sections  is  designed  for  the  relief  of  the  owner 
of  land  laid  out  with  contiguous  territory  into  a  town, 
where  such  town  does  not  improve.  In  that  event,  par- 
ties holding  lots  in  said  contiguous  territory  cannot  be 
heard  to  object  to  the  vacation.  The  latter  section  com- 
prises a  case  where  a  person  has  laid  off  an  entire  ad- 
dition, and  he  or  his  successors  own  all  the  lots  contained 
therein.  The  ownership  of  all  the  lands  proposed  to  be 
vacated  must,  in  both  cases,  appear  to  be  in  the  peti- 
tioner. Such  is  the  nature  of  the  showing  required  by 
the  respective  sections,  and,  in  that  respect,  the  petition 
is  deficient. 

2.  The  principal  contention,  however,  is  that  the 
petitioners,  having  shown  that  they  are  the  owners  of 
the  greater  portion  of  the  lands  sought  to  be  vacated, 
that  they  do  not  know  of  any  person  or  persons  whose 
rights  would  be  affected,  injured,  or  damaged  by  a  grant 
of  the  relief  demanded,  that  none  of  the  streets,  avenues, 
or  alleys  asked  to  be  vacated  have  ever  been  opened,  im- 
proved, or  used  by  the  public,  and  that  no  part  of  the 
same  is  needed  for  public  purposes,  have,  by  such  show- 
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ing,  brought  themselves  within  the  purview  of  sections 
4181  and  4186,  and  were  entitled,  as  of  right,  to  the 
order  of  vacation  by  the  board  of  trustees.  This  conten- 
tion is  founded  upon  a  mandatory  interpretation  of  the 
statute,  which  would  require  affirmative  action  at  all 
events.  It  is  urged  that  the  word  "may"  under  section 
4182,  should  be  construed  to  mean  "shall"  or  "must," 
and  therefore  that,  whenever  a  petition  of  the  kind  is 
presented  to  the  proper  board  for  the  vacation  of  the 
town,  or  part  thereof,  they  have  but  one  duty  to  per- 
form, and  that  is  to  grant  the  prayer  in  toto.  Several 
authorities  have  been  referred  to  as  determining  when 
the  word  "may"  should  be  construed  to  mean  "shall" 
or  "must,"  which  state  the  principle  upon  which  the 
construction  finds  support.  But  the  intention  of  the  legis- 
lature respecting  the  signification  of  the  word  "may" 
in  the  act  in  question  is  so  clearly  manifest  as  to  leave 
np  room  for  construction.  Section  4182  recites  that  "the 
county  court  may  vacate  the  same,  with  such  restrictions 
as  they  may  deem  reasonable  and  for  the  public  good," — 
that  is,  in  case  there  is  no  opposition  to  .the  application  ; 
and  section  4183  provides  that,  if  opposition  is  made, 
and  the  objector  shall  thereafter  consent  to  the  vacation, 
or  if  the  petitioner  shall  produce  to  the  county  court  the 
petition  of  two-thirds  of  the  property  holders  in  the  town 
of  lawful  age,  "the  said  county  court  may  proceed  to 
hear  and  determine  upon  said  application,  and  may,  if 
in  their  opinion  justice  require  it,  grant  the  prayer  of 
the  petition  in  whole  or  in  part."  These  sections  indi- 
cate a  legislative  intendment  that  the  county  court  or 
the  city  council,  as  the  case  may  be,  shall  proceed  judi- 
cially in  the  matter,  and  shall  determine  what  was  rea- 
sonable and  in  accordance  with  justice  and  right.  This 
idea  is  reinforced  by  the  fact  that  section  4190  gives  the 
applicant,  in  case  his  petition  is  denied,  an  appeal  to 
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the  circuit  court  of  the  county  where  the  town  or  city  is 
located.  In  this  view,  the  use  and  employment  of  the 
word  "may"  should  be  construed  as  empowering  the 
county  court  or  common  council  to  act  judicially  in  the 
premises,  and  to  render  judgment  accordingly ;  and  it 
follows,  by  virtue  of  the  section  last  noted,  that  the  acts 
of  such  body  in  that  regard  are  subject  to  revision  by  an 
appeal  to  the  circuit  court :  Lincoln  v.  Inhabitants  of 
Warren,  150  Mass.  309  (23  N.  E.  45).  The  circuit  court, 
therefore,  acquired  jurisdiction  by  the  appeal. 

3.  The  application  was  properly  dismissed,  however, 
for  the  reason  that  the  petition  does  not  state  the  neces- 
sary statutory  facts  upon  which  to  predicate  the  relief. 
By  section  4185,  no  vacation  can  be  allowed  without  the 
consent  of  the  person  or  persons  owning  the  property 
immediately  adjoining  the  streets  or  alleys  sought  to  be 
vacated  ;  and  section  4181  requires  the  names  of  persons 
affected  thereby  to  be  set  forth  in  the  petition.  Now, 
the  petition,  when  read  in  its  entirety,  indicates  very 
clearly  that  persons  other  than  the  petitioners  are  the 
owners  of  property,  or  lots  and  blocks,  or  parts  thereof, 
abutting  upon  the  streets  and  alleys,  or  some  of  them, 
sought  to  be  vacated ;  and  it  does  not  show  who  said 
interested  parties  are,  or  what  persons,  if  any,  would  be 
particularly  affected  by  the  vacation,  as  is  contemplated 
by  said  sections  4181  and  4185.  This  requirement  is 
made  important  by  the  statute ;  and  the  petition,  not 
having  complied  therewith,  does  not  state  sufficient  facts 
upon  which  to  base  the  relief  demanded,  and  was  prop- 
erly dismissed.  These  considerations  affirm  the  judg- 
ment of  the  court  below,  and  it  is  so  ordered. 

Affirmed. 
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.  Decided  27  February,  1889. 

j|_M§  TITIiB  GUARANTEE  COMPANY  t\  WRENN. 

[66  Pac.  271.] 

1.  Mechanic's  Lien— Posting  Notice— Constitutionality.— Section  3672, 

Hill's  Ann.  Laws,  providing  that  where  buildings  or  improvements  are  con- 
structed on  land  with  the  owner's  knowledge,  the  interest  of  the  owner  shall 
be  subject  to  the  Hen,  unless  within  three  days  after  notice  of  the  construction 
he  gives  notice  in  writing,  posted  on  the  land,  that  he  will  not  be  responsible 
for  the  improvement,  is  not  unconstitutional  on  the  ground  that  it  permits  a 
lien  to  attach  without  the  consent  of  the  owner,  since  It  prescribes  only  what 
shall  be  evidence  of  the  owner's  consent. 

2.  Mechanic's  Lien  —"Owner."— The  owner  of  land  upon  which  a  building  is 

erected  by  another  cannot  avoid  the  effect  of  his  failure  to  give  the  statutory 
notice,  provided  for  by  Section  3672,  Hill's  Ann.  Laws,  on  the  ground  that  the 
"owner"  referred  to  in  the  statute  is  the  owner  of  the  building,  and  not  the 
owner  of  the  land. 

3.  Filing  Answer  is  Commencing  Suit  in  Lien  Cases.— The  filing  of  an 

answer  by  the  holder  of  a  mechanic's  lien  in  a  suit  to  foreclose  another  Hen  is 
as  effectual  to  save  the  Hen  from  the  bar  of  the  statute  of  limitations  as  the 
beginning  of  a  separate  suit  to  foreclose. 

4.  Pleading  Ownership— Aider  by  Decree.— An  answer  in  a  suit  to  foreclose 

a  mechanic's  lien  which  sets  up  the  ownership  of  a  further  lien,  but  does  not 
definitely  state  who  owned  the  property,  will  be  sufficient  after  decree,  where 
the  lien  notice,  whi6h  is  made  part  of  the  answer,  contains  full  allegations  on 
that  subject. 

5.  Liens— Constitutionality  of  Attorney's  Fee.— Section  3677,  Hill's  Ann. 

Laws,  providing  that  in  suits  to  enforce  mechanics'  liens  the  court,  on  enter- 
ing Judgment  for  plaintiff,  may  allow  a  reasonable  attorney's  fee,  is  not 
unconstitutional  on  the  ground  that  it  denies  defendant  the  equal  protection 
of  the  law  by  discriminating  between  plaintiff* and  defendant. 

6.  Effect  of  Including  Nonlienable  Item  in  Notice.— A  mechanic's  lien  is 

not  rendered  invalid  by  the  fact  that  the  filed  claim  contains  a  nonlienable 
Item,  if  such  item  can  be  separated  from  the  lienable  Items  by  testimony. 

7.  Purchase  of  Lien  by  Land  Owner.— Merger.— Merger  is  largely  a  ques- 

tion of  intention,  and  where  there  Is  a  reason  for  keeping  alive  the  adverse 
interest,  merger  does  not  take  place,  unless  the  owner  expressly  so  wishes: 
Watson  v.  Dundee  Mortgage  Ob.,  12  Or.  483,  applied. 

8.  Amount  of  Recovery  on  Purchased  Lien.— A  purchaser  of  a  mechanic's 

lien  is  not,  as  against  other  lien  holders  toward  whom  he  does  not  sustain 
any  fiduciary  relations,  limited  to  a  recovery  of  only  what  he  paid  for  it. 
The  lien  is  enforceable  under  such  circumstances  to  its  full  face. 

9.  Priority  of  Renewal  Mortgage  Over  Intervening  Lien.— A  renewal 

note  and  mortgage  given  In  good  faith  before  the  filing  of  intervening  me- 
chanics' liens  against  the  property,  and  without  knowledge  of  such  Hens,  or 
of  the  right  to  such  liens,  occupy  the  same  place,  so  far  as  priority  over  the 
liens  are  concerned,  as  the  original  note  and  mortgage :  Capital  Lumbering 
tt>.  v.  Ryan,  34  Or.  73,  followed. 
(Head notes  by  Bean,  J.) 
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From  Multnomah  :    Henry  E.  McGinn,  Judge. 

This  suit  was  originally  brought  by  Inman,  Poulsen 

6  Co.  to  foreclose  a  lien  for  material  furnished  by  them, 
and  used  in  the  construction  of  certain  buildings  on  lots 

7  and  8  in  block  135,  Caruthers'  Addition  to  the  City  of 
Portland.  Other  claimants,  who  were  made  parties  de- 
fendant, filed  answers,  setting  up  their  alleged  liens,  and 
thereafter,  and  pending  the  final  determination  of  the 
suit,  the  liens  of  the  original  plaintiffs  and  of  all  the 
defendants  except  the  respondents  Jackson  and  others 
were  assigned  and  transferred  to  the  present  plaintiff, 
the  Title  Guarantee  &  Trust  Company,  and  the  suit 
thereafter  proceeded  in  its  name.  The  facts  are  that  on 
October  23, 1894,  Emil  Pohl,  Anna  Pohl,  his  mother,  and 
Anna  Jordan,  his  sister,  were  the'owners  of  the  property 
referred  to,  subject  to  a  mortgage  in  favor  of  Mary  E. 
Rust  upon  the  undivided  half  thereof  to  secure  the  pay- 
ment of  $1,260.  On  the  day  named,  Emil  Pohl,  who 
was  the  agent  of  his  mother  and  sister,  executed  and 
delivered  to  one  Schuck  a  bond  for  a  deed  of  the  prop- 
erty in  question,  conditioned  that  he  would  make  and 
deliver  to  Schuck  or  his  assigns  a  good  and  sufficient 
conveyance  therefor  on  or  before  the  twenty-third  of  Jan- 
uary, 1894,  provided  Schuck  would,  on  or  before  that 
day,  pay  or  cause  to  be  paid  to  him  the  sum  of  $3,000. 
On  the  same  day  Schuck  assigned  and  transferred  said 
bond  to  the  defendant  Ralph  E.  Wrenn,  who  immedi- 
ately entered  into  possession  of  the  property,  and  began 
the  construction  of  four  dwelling  houses  thereon,  pur- 
chasing the  material  from  the  several  lien  claimants  who 
are  parties  to  this  suit,  and  on  the  twenty-second  of  De- 
cember conveyed  the  east  thirty-three  and  one-third  feet 
to  the  present  plaintiff  as  security  for  the  sum  of  $350. 
On  the  twenty-ninth  of  March,  1895,  Inman,  Poulsen  & 
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Co.  commenced  this  suit  to  foreclose  their  lien  upon  the 
buildings  in  question,  making  Emil  Pohl,  Anna  Pohl, 
Anna  Jordan,  Ralph  E.  Wrenn,  the  Title  Guarantee  & 
Trust  Company,  and  the  several  lien  claimants  parties. 
As  already  indicated,  the  defendant  lien  claimants  filed 
answers  setting  up  their  respective  liens,  but  no  process 
was  issued  thereon,  nor  did  they  make  service  thereof 
on  the  owners  of  the  property  within  six  months  after 
the  filing  of  their  respective  liens.  While  the  suit  was 
pending,  Wrenn,  having  failed  to  comply  with  the  terms 
of  his  bond,  assigned  and  transferred  the  same  to  Emil 
Pohl,  who,  in  August  and  September,  1896,  acquired 
the  interest  of  his  mother  and  sister,  and  on  September 
14, 1895,  sold  and  conveyed  the  entire  property  to  A.  S. 
Pattullo  in  consideration  of  the  payment  by  him  of  $500 
each  to  Anna  Jordan  and  Anna  Pohl,  $500  on  a  mort- 
gage in  favor  of  one  Clay  son,  and  the  assumption  of  the 
Rust  mortgage,  which  had  been  renewed  a  few  days 
before  the  filing  of  any  of  the  claims  of  mechanics'  liens. 
On  September  18,  1895,  Pattullo,  through  the  Title 
Guarantee  &  Trust  Company,  which  had  acted  as  his 
agent  in  the  entire  transaction,  borrowed  of  the  Portland 
Trust  Company  $5,100  on  the  property,  and,  in  view  of 
the  pending  suit  and  the  unsatisfied  liens  on  the  prop- 
erty, the  guarantee  company  issued  to  the  trust  company 
its  title  policy,  and  received  the  money  so  borrowed  by 
Pattullo,  from  which  it  paid  $500  to  Anna  Pohl,  the  like 
sum  to  Anna  Jordan,  the  Clayson  mortgage,  and  placed 
the  balance  thereof  in  its  vaults,  to  the  credit  of  Pattullo, 
and  subject  to  his  check.  The  guarantee  company,  in 
order  to  protect  itself  from  liability  on  its  title  policy, 
purchased  and  had  assigned  to  it,  between  the  eighteenth 
and  twenty-fifth  of  September,  1895,  the  Rust  mortgage, 
and  all  the  alleged  mechanics'  liens  involved  in  the  suit 
then  pending,  except  those  claimed  by  the  respondents 
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Jackson,  Kern,  Smith  Bros.,  Gates,  and  Findlay ;  and  it 
was  subsequently,  by  order  of  the  court,  substituted  for 
such  parties.  On  September  30,  1895,  Pattullo,  upon 
being  substituted  as  a  party  defendant  in  place  of  the 
former  owners  of  the  property  to  whose  interest  he  had 
succeeded  by  deed,  filed  a  motion  to  strike  out  the  an- 
swers of  the  respondents  Jackson  and  others  on  the 
ground  that  six  months  had  expired  since  their  liens  had 
been  filed,  and  no  suit  had  been  brought  to  enforce  the 
same.  This  motion  being  overruled,  he  interposed  a  de- 
murrer to  the  answers  for  the  same  reason,  which  was 
likewise  overruled,  whereupon  he  answered  the  com- 
plaint and  cross  bills,  putting  in  issue  the  validity  of  all 
the  liens.  The  respondents  Jackson  and  others  subse- 
quently filed  amended  answers,  setting  up  their  liens, 
and  alleging,  in  effect,  that  in  making  the  pretended  pur- 
chase of  the  Rust  mortgage  and  the  several  mechanics' 
liens,  the  Title  Guarantee  &  Trust  Company  was  in  fact 
acting  as  the  agent  and  representative  of  Pattullo,  the 
owner  of  the  property,  and  that  such  transfer  was  in  fact 
a  payment  and  satisfaction  of  such  liens,  and  not  a  pur- 
chase. After  moving  against  and  demurring  to  these 
amended  answers,  Pattullo,  protesting  that  the  court  was 
without  jurisdiction,  and  that  the  respective  liens  were 
barred,  answered,  denying  the  material  allegations  of 
these  amended  answers  or  cross  bills,  and  alleged  that 
the  buildings  were  constructed  without  the  authority  or 
knowledge  of  his  predecessors  in  interest.  Thereafter 
the  Title  Guarantee  &  Trust  Company  also  answered  the 
amended  cross  bills  of  the  respondents  Jackson  and 
others,  denying  the  material  allegations  thereof,  and  al- 
leging that  the  purchase  of  the  Rust  mortgage  and  the 
several  mechanics'  liens  was  made  by  plaintiff  with  its 
own  money,  in  its  own  behalf,  and  not  for  or  on  behalf 

86  Ob.— 5. 
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of  Pattullo,  and  that  it  took  the  same  with  the  express 
purpose  and  intention  that  such  liens  should  be  fore- 
closed in  the  suit  then  pending.  Upon  the  issues  made 
by  these  pleadings  the  cause  was  tried,  and  as  against 
Pattullo  the  liens  claimed  and  owned  by  the  Title  Guar- 
antee Company  were  sustained,  but  as  between  the  title 
company  and  the  respondents  Jackson  and  others  it  was 
held  that  the  Rust  mortgage  and  the  several  mechanics' 
liens  which  had  been  assigned  to  the  guaranty  company 
were  satisfied  and  extinguished,  and  that  those  of  Jack- 
son and  others  were  first  liens  upon  the  property,  and 
entered  a  decree  accordingly.  The  Title  Guarantee  & 
Trust  Company  and  the  defendant  Pattullo  both  appeal. 

Modified. 

For  the  Title  Guarantee  Company  there  were  briefs 
over  the  name  of  Davis,  Gantenbein  &  Veazie,  with  an 
oral  argument  by  Mr.  Arthur  L.  Veazie. 

For  A.  S.  Pattullo  there  were  briefs  over  the  name  of 
Snotv  &  McCamant,  with  an  oral  argument  by  Mr.  Wal- 
lace McCamant. 

For  Jackson  and  others,  lien  claimants,  there  were 
briefs  and  an  oral  argument  by  Messrs.  George  G.  Gam- 
mans  and  Robert  C.  Wright. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion. 

1.  The  defendant  Pattullo  challenges  the  validity  of 
all  the  mechanics'  liens  involved  in  this  suit  on  the 
grounds :  (1)  That  section  3672  of  the  code,  under 
which  it  is  sought  to  sustain  such  liens  as  against  him, 
is  unconstitutional  and  void  ;  (2)  that  this  section,  when 
properly  construed,  is  intended  as  a  provision  by  which 
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property  owners  otherwise  liable  to  pay  mechanics'  liens 
might  relieve  themselves  from  such  liability,  and,  there- 
fore, has  no  application  to  a  case  of  this  character ;  and 
(3)  that  the  evidence  fails  to  show  that  the  buildings 
in  question  were  constructed  with  the  knowledge  of  the 
owners  of  the  property.  The  section  referred  to  pro- 
vides that  "every  building,  or  other  improvement  men- 
tioned in  section  3669,  constructed  upon  any  lands  with 
the  knowledge  of  the  owner  *  *  *  shall  be  held  to 
have  been  constructed  at  the  instance  of  such  owner," 
and  that  his  interest  shall  be  subject  to  any  lien  filed 
in  accordance  with  the  provisions  of  the  act,  unless  he 
"shall,  within  three  days  after  he  shall  have  obtained 
knowledge  of  the  construction,  *  *  *  give  notice 
that  he  will  not  be  responsible  for  the  same,  by  posting 
a  notice  in  writing  to  that  effect  in  some  conspicuous 
place  upon  said  land,  or  upon  the  building  or  other  im- 
provement situated  thereon."  It  is  claimed  that,  inas- 
much as  a  lien  can  only  be  created  upon  the  land  of 
another  by  his  consent  or  authority,  thi£  section  is  un- 
constitutional and  void,  and  the  cases  of  Randolph  v. 
Builder's  Supply  Co.  (17  South.  721),  and  Meyer  v.  Ber- 
landi,  39  Minn.  438  (40  N.  W.  513),  are  cited  in  support 
of  this  contention  ;  but  neither  of  these  cases  is  in  point, 
because  by  the  statutes  which  were  there  held  void  the 
fact  that  the  person  performing  labor  or  furnishing  ma- 
terial was  not  enjoined  by  the  owner,  or  notified  in 
writing  not  to  do  so,  is  made  conclusive  evidence  that 
such  labor  was  performed  or  material  furnished  with 
or  by  his  consent,  without  reference  to  his  knowledge 
thereof ;  while  our  statute,  assuming  that  a  lien  cannot 
be  created  without  the  consent  of  the  owner,  express  or 
implied,  simply  provides  a  rule  of  evidence  by  which 
such  consent  can  be  determined.  Similar  provisions 
of  mechanic's  lien  laws  have  been  sustained  and  en- 
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forced  even  in  the  state  to  whose  reports  we  are  referred 
for  counsel's  leading  authority.  See  Wheaton  v.  Berg, 
50  Minn.  525  (52  N.  W.  926) ;  West  Coast  Lumber  Co. 
v.  Newkirk,  80  Cal.  275  (22  Pac.  231) ;  Harlan  v.  Stuffle- 
betm,  87  Cal.  508  (25  Pac.  686) ;  Allen  v.  Rowe,  19  Or. 
188  (23  Pac.  901).  So  that  we  conclude  this  section  is 
not  open  to  the  constitutional  objection  urged. 

2.  Nor  do  we  concur  with  counsel  in  the  contention 
that  the  owner  referred  to  therein  is  the  person  who 
caused  the  building  to  be  constructed,  and  not  the  owner 
of  the  legal  title.  This  question  was  considered  and 
decided  against  such  contention  by  the  Supreme  Court 
of  California  in  the  case  of  West  Coast  Lumber  Co.  v.  New- 
kirk,  80  Cal.  275  (22  Pac.  231) ,  and,  we  think,  rightly  so. 

It  is  next  claimed  that  there  is  no  evidence  showing 
that  the  buildings  in  question  were  constructed  with  the 
knowledge  of  Pattullo's  predecessors  in  interest.  It  is 
unnecessary  for  us  to  refer  at  length  to  the  testimony 
upon  this  question.  Let  it  suffice  to  say  that,  in  our 
opinion,  it  is  amply  sufficient  to  sustain  the  finding  of 
the  court  below  in  that  regard.  Indeed,  it  seems  quite 
clear  that  Emil  Pohl  had  full  knowledge  of  the  construc- 
tion of  these  buildings,  and  we  think  his  agency  f6r  his 
mother  and  sister  was  of  such  a  character  as  to  bind 
them  by  such  knowledge,  especially  since  they  after- 
wards ratified  his  acts  by  executing  a  deed  to  enable  him 
to  fulfill  the  conditions  of  his  bond,  and  their  subsequent 
conveyance  of  the  property  to  him,  in  order  that  he 
might  transfer  it  to  Pattullo. 

3.  Next  it  is  claimed  that  certain  of  the  liens  sought 
to  be  foreclosed  in  this  suit  are  barred  by  the  statute  of 
limitations,  because  the  answers  of  the  defendants  were 
not  served  upon  the  owners  of  the  property.  The  stat- 
ute provides  (section  3675)  that  "no  lien  provided  for 
in  this  act  shall  bind  any  building    *    *    *    for  a  longer 
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period  than  six  months  after  the  same  shall  have  been 
filed  unless  suit  be  brought  within  that  time  to  enforce 
the  same."  But  section  3677,  a  part  of  the  same  act, 
provides  that  in  a  suit  to  foreclose  a  mechanic's  lien  all 
other  lienholders  whose  claims  have  been  filed  shall  be 
made  parties,  and  under  this  section  we  take  it  that  a 
suit  to  enforce  a  particular  mechanic's  lien  is,  in  effect, 
a  proceeding  to  enforce  the  liens  of  all  lien  claimants, 
parties  to  the  record,  and  the  filing  of  an  answer  by  a 
defendant  in  such  proceeding  is  as  much  a  compliance 
with  the  statute  as  the  beginning  of  the  original  suit : 
Mar 8  v.  McKay,  14  Cal.  127,  and  Phillips,  Mech.  Liens, 
§333. 

4.  It  is  also  claimed  that  the  answers  of  the  respond- 
ents Jackson  and  others  are  insufficient  to  support  the 
decree  because  the  name  of  the  owner  or  reputed  owner 
of  the  property  at  the  time  the  buildings  were  being 
constructed  is  not  stated  therein.  The  allegations  of  the 
pleadings  do  not  seem  very  clear  upon  this  question,  but 
we  deem  them  sufficient  after  decree.  The  lien  notices, 
which  are  attached  to  and  made  a  part  of  each  of  the 
pleadings,  name  every  person  who  seems  to  have  had  or 
claimed  any  interest  whatever  in  the  property,  or  who 
was  an  owner  or  reputed  owner ;  and  the  allegations  of 
the  pleadings  setting  out  these  notices  are  quite  full  and 
complete.  There  is  an  evident  attempt  to  set  out  in  the 
answers  the  names  of  the  owners  of  the  property,  and 
we  are  not  prepared  to  hold  the  answers  fatally  defective 
on  that  ground. 

The  court  below,  in  sustaining  the  liens  of  the  re- 
spondents Jackson  and  others,  allowed  $250  for  attorney's 
fees  in  foreclosing  the  same,  and  $350  to  the  attorneys 
for  the  Title  Guarantee  &  Trust  Company  for  services  in 
foreclosing  its  liens.  It  is  claimed  by  Pattullo  that  these 
amounts  are  grossly  excessive,  but  the  findings  of  the 
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court  are  amply  sustained  by  the  testimony,  and  we  are 
not  disposed  to  disturb  its  conclusions. 

5.  Patullo  also  insists  that  the  court  erred  in  allowing 
any  attorney's  fee.  The  statute  provides  (section  3677) 
that  ' '  in  all  suits  under  this  act  the  court  shall,  upon 
entering  judgment  for  the  plaintiff,  allow  as  a  part  of  the 
costs  all  moneys  paid  for  the  filing  and  recording  of  the 
lien,  and  also  a  reasonable  amount  as  attorney's  fees ;" 
and  it  is  contended  that  this  provision  of  the  statute  is 
unconstitutional  and  void,  because  it  grants  to  one  liti- 
gant a  privilege  not  granted  to  the  other,  and  therefore 
denies  the  owner  in  a  suit  of  this  character  equal  pro- 
tection of  the  laws.  There  are  many  cases  holding  that 
the  legislature  cannot  make  unjust  distinctions  between 
suitors  without  violating  the  spirit  or  letter  of  the  con- 
stitution. But  it  will  be  observed  that  the  attorney's  fees 
provided  for  in  the  mechanic's  lien  act  are  not  fixed  and 
determined  by  the  act,  nor  imposed  strictly  as  a  penalty, 
but  rather  in  the  nature  of  costs,  of  which  the  amount  is 
to  be  determined  by  the  court ;  and  it  is  therefore,  in 
our  opinion,  not  obnoxious  to  the  constitution :  See 
Griffith  v.  Maxwell,  19  Wash.  614  (65  Pac.  571) ;  Wortman 
v.Kleinschmidt,  12  Mont.  316,  330  (30  Pac.  280)  ;  Jewell 
v.  McKay,  82  Cal.  144,  152  (23  Pac.  139);  Helena  Supply 
Co.  v.  Wells,  16  Mont.  65,  69  (40  Pac.  78). 

It  is  next  claimed  that  the  Jackson  lien  is  invalid  be- 
cause the  materials  were  not  furnished  for  the  four  build- 
ings indiscriminately  under  an  entire  contract,  but  under 
an  agreement  to  furnish  certain  specified  material  for 
each  building,  and  for  a  price  fixed  and  agreed  upon. 
But  this  contention  is  not  sustained  by  the  testimony. 
Jackson  himself  is  the  only  witness  who  seems  to  have 
testified  upon  the  subject,  and  his  evidence  is  to  the  effect 
that  the  materials  were  furnished  under  one  entire  con- 


Feb.  1899.]       Title  Guarantee  Co.  v.  Wrenn.         71 

tract  for  all  lour  -buildings  indiscriminately.  The  man- 
ner in  which  he  arrived  at  the  contract  price  is  imma- 
terial. 

6.  It  is  next  claimed  that  the  Inman,  Poulsen  &  Co. 
lien  is  invalid,  because  among  the  items  going  to  make 
up  the  amount  thereof  is  a  small  item  for  material  fur- 
nished and  used  in  the  construction  of  a  fence  around 
the  property  upon  which  the  building  sought  to  be 
affected  by  the  lien  is  situated.  Upon  this  question  the 
evidence  shows  that  the  material  was  furnished  from 
time  to  time,  as  ordered  by  the  persons  ii*  charge  of  the 
construction  of  the  buildings,  at  the  ordinary  and  cus- 
tomary price  for  each  separate  article  ;  and  under  these 
circumstances  the  fact  that  the  claim  filed  included  by 
mistake  an  item  not  lienable  does  not  invalidate  the 
lien.  This  question  has  been  considered  in  Harrisburg 
Lumber  Co.  v.  Washburn,  29  Or.  150  (44  Pac.  390); 
Getty  v.  Ames,  30  Or.  573  (60  Am.  St.  Rep.  835,  48  Pac. 
355)  ;  and  Allen  v.  Elwert,  29  Or.  428  (44  Pac.  823,  and 
48  Pac.  54);  and  the  rule  announced  in  the  last  case  cited 
is  that  "Where  lienable  and  nonlienable  items  are  in- 
cluded in  one  contract  for  a  specific  sum,  or  are  made 
the  basis  of  a  lumping  charge,  so  that  it  cannot  be  per- 
ceived from  the  contract  or  account  what  proportion  is 
chargeable  to  each,  the  benefit  of  the  mechanic's  lien 
law  is  lost.  In  such  cases  the  court  cannot,  by  extrinsic 
evidence,  apportion  the  amount  of  the  entire  charge  or 
contract  price  between  the  lienable  and  nonlienable 
items.  But  where  the  claimant's  demand,  made  in  good 
faith,  consists  of  several  different  items,  separately 
charged,  some  of  which  are  by  law  a  lien  upon  the 
property,  and  others  do  not  come  within  the  scope  of 
the  statute,  he  may  enforce  his  lien  so  far  as  given  by 
law,  and  it  is  not  vitiated  because  he  has  included 
therein  nonlienable  items."     Within  this  rule  it  is  ap- 
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• 
parent  that  the  lien  of  Inman,  Poulsen  &  Co.  is  not 

vitiated  because  by  mistake  they  included  therein  cer- 
tain material  for  which  they  were  not  entitled  to  a  lien. 
At  the  time  the  claim  of  lien  was  verified  the  claimants 
honestly  believed  that  all  the  material  furnished  by  them 
had  actually  been  used  in  the  construction  of  the  build- 
ings. It  turns  out  by  the  evidence,  however,  that  with- 
out any  negligence  or  willfulness  on  their  part  they  had 
made  a  mistake,  and  included  $15.40  worth  of  material 
which  they  did  not  intend  to  include,  and  for  which  they 
were  not  entitled  to  a  lien.  There  is  a  clear  distinction 
to  be  made  between  such  a  state  of  facts  and  a  case 
where  the  notice  of  the  lien  included  in  one  lump  charge 
lienable  and  nonlienable  materials. 

7.  This  brings  us  to  the  question  in  controversy  be- 
tween the  Title  Guarantee  &  Trust  Company  and  the 
respondents  Jackson  and  others.  On  behalf  of  the  latter 
it  is  contended  that  all  the  mechanics'  liens  acquired  by 
the  guarantee  company,  as  well  as  the  Rust  mortgage, 
were  purchased  by  it  as  the  agent  and  representative  of 
Pattullo,  and  with  his  money,  and  consequently  were 
merged  in  the  legal  title,  and  extinguished  as  against 
these  respondents.  But  we  do  not  think  this  contention 
is  sustained  by  the  record.  The  manager  of  the  guaran- 
tee company  and  Pattullo  both  testified  that  the  liens 
were  purchased  by  the  company  with  its  own  money,  on 
its  own  behalf,  and  not  as  the  agent  of  Pattullo.  But, 
however  this  may  be,  it  is  indisputable  that  it  was  the 
intention  of  the  parties  to  preserve  all  these  liens  intact 
as  against  the  respondents,  and  to  proceed  with  the  suit 
then  pending  for  their  foreclosure  ;  and  under  these  cir- 
cumstances a  court  of  equity  will  not  suffer  them  to  merge 
into  the  legal  title,  and  be  extinguished.  Merger,  in 
equity,  takes  place  when  the  owner  of  the  fee  becomes 
entitled  in  his  own  right  to  a  charge  or  incumbrance  on 
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the  land,  and  no  intention  to  prevent  it  has  been  ex- 
pressed, and  none  is  implied  from  the  circumstances  and 
interests  of  the  party  :  2  Pomeroy,  Eq.  Jur.  §  790.  And 
where  the  legal  ownership  of  the  land  and  absolute  owner- 
ship of  the  incumbrance  become  vested  in  the  same  per- 
son, the  intention,  as  a  general  rule,  governs  the  question 
Off  merger.  Pomeroy  says  :  "The  question  is  upon  the 
intention,  actual  or  presumed,  of  the  person  in  whom 
the  interests  are  united.  Sir  George  Jessel  says  :  'In 
a  court  of  equity  it  has  always  been  held  that  the  mere 
fact  of  a  charge  having  been  paid  off  does  not  decide  the 
question  whether  it  is  extinguished.  *  *  *  If  there 
is  no  reason  for  keeping  it  alive,  then  equity  will,  in  the 
absence  of  any  declaration  of  his  intention,  destroy  it ; 
but,  if  there  is  any  reason  for  keeping  it  alive — such  as 
the  existence  of  another  incumbrance— equity  will  not 
destroy  it.'  In  short,  where  the  legal  ownership  of  the 
land  and  the  absolute  ownership  of  the  incumbrance  be- 
come vested  in  the  same  person,  the  intention  governs 
the  merger  in  equity.  If  this  intention  has  been  ex- 
pressed, it  controls.  In  the  absence  of  such  an  expres- 
sion, the  intention  will  be  presumed  from  what  appear  to 
be  the  best  interests  of  the  party,  as  shown  by  all  the 
circumstances.  If  his  interests  require  the  incumbrance 
to  be  kept  alive,  his  intention  to  do  so  will  be  inferred 
and  followed.  If,  on  the  contrary,  his  best  interests  are 
not  opposed  to  a  merger,  then  a  merger  will  take  place, 
according  to  his  supposed  intention  :"  Id.  §  791.  And, 
as  said  in  Watson  v.  Dundee  Mortgage  Co.,  12  Or.  483  (8 
Pac.  552):  "In  equity,  mergers  are  considered  odious, 
and  are  much  less  favored  than  at  law,  and  are  made  to 
depend  upon  the  intention  and  interest  of  the  party.  It 
is  only  in  those  cases  where  it  is  perfectly  indifferent  to 
the  party  in  whom  the  interests  had  united  whether  the 
charge  or  term  should  or  should   not   subsist  that  in 
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equity  the  term  is  merged.  But  if  the  owner  has  an 
interest  in  keeping  them  distinct,  or  there  is  an  inter- 
ring xighi,  thars  will  be  no  merger."  Within  this 
rule  it  is  clear  that  the  mechanics'  liens  sold  and  assigned 
to  the  Title  Guarantee  &  Trust  Company  did  not  merge 
in  the  legal  title,  even  if  it  was  acting  as  the  agent  of 
Pattullo,  because  there  was  an  evident  intention  to  keep 
them  alive ;  and  for  the  further  reason  that  a  merger 
would  be  against  the  interests  of  Pattullo,  and  therefore 
inequitable  and  unjust. 

8.  It  appears  from  the  testimony  that  the  guarantee 
company  purchased  the  mechanics'  liens  now  claimed 
by  it  for  very  much  less  than  their  face,  and  it  is  in- 
sisted by  the  respondents  Jackson  and  others  that  in 
some  way  they  ought  to  be  entitled  to  the  benefit  of 
such  discount ;  or,  in  other  words,  that  the  company 
ought  not  to  be  permitted  to  enforce  the  liens  for  any 
other  or  greater  amount  than  the  cost  thereof.  But 
upon  what  ground  this  contention  is  to  be  sustained  we 
are  at  a  loss  to  understand.  There  was  certainly  no 
fiduciary  relation  between  the  company  and  Jackson 
and  others  which  would  entitle  the  latter  to  the  benefit 
of  any  discount  which  the  company  may  have  received 
in  the  purchase  of  these  liens,  and,  so  far  as  they  are 
concerned,  it  is  a  matter  of  no  consequence  whether  the 
liens  are  enforced  in  the  name  of  the  Title  Guarantee  & 
Trust  Company  or  in  the  name  of  the  original  parties. 
The  result  would  be  the  same.  In  either  event,  they 
will  simply  share  pro  rata  with  the  other  lien  claimants 
in  the  common  fund. 

9.  Nor  is  there  any  merit  in  the  contention  that  the 
several  mechanics'  liens  take  precedence  over  the  Bust 
mortgage  on  account  of  the  renewal  thereof.  It  appears 
from  the  testimony  that  before  any  of  the  liens  in  ques- 
tion had  been  filed  the  note  and  mortgage  were  renewed 
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in  ignorance  of  any  intervening  liens  or  right  to  a  lien, 
and  within  the  doctrine  of  Pearce  v.  Buell,  22  Or.  29  (29 
Pac.  78),  Kern  v.  Hotaling,  27  Or.  205  (40  Pac.  1TO),  wad 
Capital  Lumbering  Co.  v.  Ryan,  34  Or.  73  (54  Pac.  1093), 
the  new  mortgage  will  occupy  the  same  place,  so  far  as 
the  priorities  are  concerned,  as  the  one  it  superseded. 
This,  we  believe,  disposes  of  all  the  questions  presented 
by  this  complicated  record*,  and  results  in  a  modification 
of  the  decree  of  the  court  below,  and  a  decree  will  be 
entered  here  in  accordance  with  this  opinion. 

Modified. 

THERKBIiSEN  v.  THERKEIiSEN.  — - 

[54  Pac.  885,  57  Pac.  873.1  **   ** 

1.  Suit  by  Wife  fob  Support— Allowance  Pendente  Lite.— In  a  suit  by  a 

wife  against  her  husband  for  separate  support  under  the  act  of  1889  (Laws, 
1889,  p.  92,  g§  2, 8),  the  court  cannot  make  an  allowance  for  the  wife's  counsel 
fees,  nor  for  her  support  pendente  lite. 

2.  Appealable  Order.— An  order  void  because  an  excess  of  Jurisdiction  Is  final 

in  its  legal  signification,  and  therefore  appealable:  DeeHng  v.  Quivey,  26  Or. 
566,  followed. 

3.  Relief  From  Fees— Power  of  Supreme  Court.— The  supreme  court  cannot 

relieve  a  party  from  the  payment  of  the  fees  required  by  law  to  be  paid  to  the 
state,  unless  such  power  is  specially  conferred. 

From  Multnomah  :     John  B.  Cleland,  Judge. 

Suit  by  Annetta  Stella  Therkelsen  against  her  hus- 
band Lawrence  E.  Therkelsen  for  separate  support.  De- 
fendant appealed  from  an  intermediate  order  allowing 
certain  sums  to  plaintiff  pendente  lite.  A  motion  to  dis- 
miss this  appeal  was  overruled .  Subsequently  a  decree 
for  plaintiff  was  rendered  on  the  merits,  from  which 
defendant  appealed,  whereupon  plaintiff  applied  to  be 
excused  from  paying  the  court  fees  imposed  by  statute 
on  the  ground  that  she  was  without  means  to  do  so. 
This  motion  was  also  overruled.  Subsequently,  on  Jan- 
uary 29,  1900,  all  appeals  were  dismissed  by  stipulation. 

Motions  Overruled. 
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Decide  81  October,  1898. 

On  Motion  to  Dismiss  Appeal. 

Mr.  Frank  Schlegel,  for  the  motion. 

Mr.  Thomas  N.  Strong,  contra. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  a  suit  by  the  wife  to  secure  a  separate  main- 
tenance from  the  husband  under  the  act  to  provide  for 
the  support  of  married  women,  approved  February  25, 
1889  (Laws,  1889,  p.  92;  Hill's  Ann.  Laws,  [ed.  1892] 
p.  1867) .  The  plaintiff  applied  for  an  allowance  pen- 
dente  lite,  and,  after  hearing  upon  affidavits  pro  and  con, 
the  court  made  and  entered  an  order  "that  the  said  de- 
fendant pay  to  the  plaintiff's  attorneys,  for  the  use  of  the 
plaintiff,  the  sum  of  $60  for  the  support  of  the  plaintiff 
during  the  pendency  of  this  suit,  and  the  further  sum 
of  $50  for  attorney's  fees ;  and  that  this  order  have  the 
full  force  and  effect  of  a  decree  for  said  sums  of  money." 
From  this  order  the  defendant  appeals,  and  the  plaintiff 
moves  to  dismiss  the  appeal  upon  the  ground  that  the 
order  is  not,  in  its  nature,  final  or  appealable. 

1.  By  statutory  intendment  the  act  alluded  to  gives 
a  distinct  remedy,  unconnected  with,  and  independent 
of,  any  divorce  proceedings  between  the  parties.  It  is 
enacted  by  section  2  that  "if  it  shall  appear  to  the  court, 
after  hearing  the  parties,  that  said  husband  is  able  to 
support  or  contribute  to  the  support  of  his  wife  and 
children,  if  any,  and  that  he  neglects  or  refuses  to  per- 
form his  duty  in  that  respect,  the  court  shall  have  power 
to  make  such  decree  as  to  the  support  of  said  wife  and 
children,  if  any,  by  said  husband  as  shall  be  equitable 
in  view  of  the  circumstances  of  both  parties."  Section 
3  provides  :  "The  practice  in  such  cases  shall  conform  as 
nearly  as  may  be  to  the  practice  in  divorce  cases,  and  the 
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court  shall  have  power  to  enforce  its  orders  as  in  other 
equity  cases."  The  sole  and  ultimate  purpose  of  the  act 
is  to  provide  for  the  separate  support  and  maintenance 
of  the  wife  and  minor  children  by  the  marriage,  if  any. 
The  court  is  invested  with  the  power  to  grant  the  con- 
templated relief  "after  hearing  the  parties,' '  and  it  seems 
it  must  come  after  trial,  and  as  a  result  of  a  final  hear- 
ing. It  is  not  incidental,  as  in  a  suit  for  divorce,  where 
the  purpose  is  to  enable  the  wife  to  litigate  with  her  hus- 
band, but  final  as  the  sole  and  ultimate  redress  to  be  ad- 
ministered. 

Nor  does  section  3,  in  our  opinion,  invest  the  court 
with  power  to  accord  the  incidental  relief  claimed.  The 
power  of  the  court  to  make  allowances  for  the  wife  dur- 
ing the  pendency  of  a  suit  for  divorce  is  statutory,  and 
may  be  exercised  (1)  to  enable  the  wife  to  prosecute  or 
defend  the  suit,  as  the  case  may  be ;  (2)  for  the  care, 
custody,  and  maintenance  of  the  minor  children  of  the 
marriage :  1  Hill's  Ann.  Laws,  §  500.  The  contention 
of  the  respondent  would  require  us  to  read  this  section 
into  the  act  in  question,  but  the  language  employed  is 
not  sufficiently  broad  or  explicit  to  permit  of  such  an 
interpretation.  The  meaning  of  the  clause  prescribing 
that  "the  practice  in  such  cases  shall  conform  as  nearly 
as  may  be  to  the  practice  in  divorce  cases"  is  simply 
that  the  procedure  shall  be  similar  in  so  far  as  the  court 
is  empowered  to  act,  and  it  was  not  intended  thereby 
that  any  of  the  provisions  of  the  statute  pertaining  to 
the  dissolution  of  the  marriage  contract  should  be  in- 
terpolated or  read  into  the  act  for  the  wife's  separate 
maintenance.  This  construction  is  borne  out  in  some 
measure  by  the  case  of  Foss  v.  Foss,  2  111.  App.  411. 
The  act  therein  considered  gave  a  like  remedy  to  the  one 
in  question,  but,  instead  of  section  3.  it  contained  the 
following  clause,  viz. :     "And  the  court  may  grant  al- 
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lowance  to  enable  the  wife  to  prosecute  her  suit,  as  in 
cases  of  divorce."  And  it  was  held  that,  while  the  court 
was  invested  by  the  particular  clause  with  power  to  grant 
an  allowance  for  attorney's  fees  necessary  to  enable  her 
to  prosecute  the  suit,  it  could  not  make  an  allowance 
pendente  lite  for  her  support  and  maintenance.  The  act 
under  consideration  makes  no  such  specific  provision  for 
the  allowance  of  attorney's  fees,  and  by  parity  of  reason- 
ing the  court  is  not  even  empowered  to  make  an  allow- 
ance for  that  purpose. 

2.  The  allowance  in  question  being  without  the  power 
or  authority  of  the  court  to  make,  the  order  directing  it  is 
void,  as  an  excess  of  jurisdiction,  and  is  therefore  final 
in  its  legal  significance,  and  an  appeal  will  lie  from  it : 
Deering  v.  Quivey,  26  Or.  556  (38  Pac.  710).  The  motion 
to  dismiss  should  be  overruled,  and  it  is  so  ordered. 

Motion  Overruled. 

Decided  5  June,  1809. 

On  Application  to  be  Excused  From  Paying 
Court  Fees. 

Messrs.  George  W.  P.  Joseph  and  Frank  Schlegel,  for 
the  motion. 

Mr.  Thomas  N.  Strong,  contra. 

3.  Per  Curiam.  This  is  an  application  by  the  plain- 
tiff and  respondent  to  be  relieved  from  the  payment  of 
fees  required  by  the  act  of  February  18,  1899  (Laws, 
1899,  p.  167) .  Section  2  of  the  act  referred  to  provides 
that  "the  appellant  in  a  civil  case,  upon  filing  his  tran- 
script in  the  supreme  court,  shall  pay  to  the  clerk  thereof, 
in  advance,  the  sum  of  $25,  which  shall  be  in  lieu  of  all 
fees  heretofore  required  by  law  to  be  paid  by  him  except 
the  trial  fee ;   and  the  respondent  in  such  case,  upon  en- 
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tering  his  appearance  in  the  appellate  court  or  filing  his 
brief  therein,  shall  pay  to  such  clerk,  in  advance,  the 
sum  of  $20,  in  lieu  of  all  fees  heretofore  required  by 
law."  The  act  makes  no  exception  in  the  class  of  cases 
referred  to,  and  there  being  no  authority  vested  in  the 
court  to  relieve  a  party  from  a  compliance  therewith,  or 
to  suspend  its  operation  in  any  case,  the  motion  must  be 
denied,  notwithstanding  the  meritorious  showing  made. 

Application  Denied  . 


Argued  11  April;  decided  24  April,  1899 
SIGIilK  v.  COOS  BAT  COMPANY. 

r56Pac.  1011.1 

1.  Trial— Parol  Evidence  of  Ownership  of  Fence.— In  an  action  under 

Hill's  Ann.  Laws,  g  3461,  for  injuries  to  stock  caused  by  another's  barbed-wire 
fence,  built  without  a  board  or  pole  thereon,  the  ownership  of  the  fence  may 
be  proved  by  parol. 

2.  Evidence— Harmless  Error.— Where,  in  an  action  for  injuries  to  stock  by 

a  detective  fence,  plaintiff  raised  a  presumption  of  defendant's  ownership, 
within  Hill's  Ann.  Laws,  I  776,  subd.  12,  by  proof  of  the  exercise  of  acts  of 
ownership  prior  to  the  accident,  the  admission  of  evidence  that  defendant 
repaired  the  fence  after  the  accident  was  harmless. 

8.  Contributory  Negligence— Fences.— Plaintiff's  turning  his  stock  loose  in 
a  highway  with  knowledge  that  a  barbed-wire  fence  along  such  highway  had 
no  board  or  pole  thereon,  as  required  by  Hill's  Ann.  Laws,  g  8461,  is  not  guilty 
of  contributory  negligence  precluding  a  recovery,  under  that  section,  for  in- 
juries to  the  stock  caused  by  the  fence. 

From  Coos:     J.  C.  Fullerton,  Judge. 

Action  by  Z.  T.  Siglin  against  the  Coos  Bay,  Roseburg 
&  Eastern  Railroad  &  Navigation  Company  to  recover 
damages  for  injuries  to  a  horse.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Joseph  W.  Bennett. 

For  respondent  there  was  a  brief  over  the  names  of 
D.  L.  Watson,  James  Watson,  and  D.  L.  Watson  Jr.,  with 
an  oral  argument  by  Mr.  D.  Lowry  Watson. 
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Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  value  of  a  horse  which 
plaintiff  was  compelled  to  kill  in  consequence  of  its  being 
injured  by  coming  in  contact  with  a  barbed- wire  fence 
constructed  and  maintained  by  defendant  along  the  line 
of  the  right  of  way  of  its  railroad.  It  is  alleged  in  the 
complaint  that  the  defendant  constructed  and  maintained 
a  fence  at  the  place  where  the  horse  was  injured,  com- 
posed of  four  barbed  wires,  having  no  board  or  pole 
thereon ;  that  the  posts  upon  which  the  wires  were 
strung  were  placed  so  far  apart  that  the  wires  sagged 
nearly  to  the  ground,  so  that  a  horse  coming  in  contact 
therewith  would  become  entangled  and  thrown  down ; 
and  that,  owing  to  such  faulty  construction,  it  became 
and  was  dangerous,  of  which  defendant  had  knowledge  ; 
that,  in  consequence  of  defendant's  negligence  in  con- 
structing its  fence  without  a  board  or  a  pole  thereon,  and 
in  knowingly  maintaining  it  in  a  dangerous  condition, 
plaintiff  sustained  damage,  by  the  means  and  in  the 
manner  aforesaid,  in  the  sum  of  $75,  the  value  of  the 
horse.  The  defendant  denied  the  material  allegations 
of  the  complaint,  and  averred  that  plaintiff  was  guilty  of 
contributory  negligence  in  unlawfully  permitting  his 
horse  to  run  at  large  on  premises  not  in  his  possession. 
The  reply  having  put  in  issue  the  allegations  of  new 
matter  contained  in  the  answer,  a  trial  was  had,  result- 
ing in  a  judgment  for  plaintiff  in  the  sum  of  $56.25,  and 
defendant  appeals. 

1.  It  is  contended  that  the  court  erred  in  admitting 
oral  proof  tending  to  show  that  defendant  was  the  owner 
of  the  fence  by  which  the  horse  was  injured.  The  plain- 
tiff, appearing  as  a  witness  in  his  own  behalf,  was  per- 
mitted to  answer,  over  the  defendant's  objection  and 
exception,  the  following  question,  "Who  was  the  owner 
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of  that  fence?"  by  saying,  "The  Coos  Bay,  Roseburg  & 
Eastern  Railroad  &  Navigation  Company  own  it."  It  is 
argued  that,  the  fence  being  a  part  of  the  realty  upon 
which  it  was  built,  its  ownership  could  not  be  proved  in 
this  manner.  True,  a  fence  is  generally  considered  to 
be  a  part  of  the  realty  upon  which  it  is  built,  but  it  is 
not  universally  so:  7  Am.  &  Eng.  Enc.  Law  (1  ed.), 
905.  "When  one/'  says  Mr.  Ewell  in  his  work  on  Fix- 
tures (p.  60),  "builds  a  house  or  fence,  or  places  any 
other  erection  upon  the  land  of  another  with  his  permis- 
sion, with  the  intention  that  it  be  held  as  the  property 
of  the  builder,  it  continues  personal  property,  and  the 
owner  may  remove  it  when  the  license  is  withdrawn.." 
If  the  principle  contended  for  by  defendant's  counsel  be 
true,  then  it  follows  that  a  railroad  company  could  escape 
all  liability  for  damages  that  might  re*sult  from  main- 
taining a  fence  composed  of  barbed  wires,  having  no 
board  or  pole  thereon,  if  such  fence  were  placed  beyond 
the  limits  of  its  right  of  way ;  and,  if  the  ownership  of 
the  fence  is  to  be  conclusively  established  by  proof  of 
the  ownership  of  the  realty  upon  which  it  is  built,  then 
it  also  follows  that  the  person  upon  wThose  land  such  a 
fence  might  be  built  by  a  railroad  company  would  be 
liable  to  the  owner  of  any  stock  that  should  be  killed  or 
injured  thereby,  for  it  is  the  owner  of  the  fence  built 
with  barbed  wires,  without  a  board  or  pole  thereon, 
whom  the  statute  makes  liable  in  such  cases :  Hill's 
Ann.  Laws,  §  3461.*  If  the  fence  had  been  built  within 
the  limits  of  the  right  of  way  by  the  owner  of  the  land 
through  which  the  railroad  was  constructed,  a  certified 


♦Note.— This  section  is  as  follows:  "All  cases  In  which  stock  shall  be  killed 
or  injured  by  coming  In  contact  with  barbed  wire  fences  which  are  not  at  the 
time  of  the  injury  kept  In  substantial  compliance  with  the  terms  of  this  act,  the 
owner  of  the  stock  so  killed  or  injured  shall  have  the  right  to  recover  from  the 
owner  of  such  fence,  by  action  of  the  law,  a  sum  equal  to  the  amount  of  the 
injury  sustained  by  him  in  the  killing  or  injury  to  his  stock  as  aforesaid." 
85  Ob.— 6.  —Reporter. 
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copy  of  defendant's  right  of  way  deed,  supplemented  by 
testimony  to  the  effect  that  the  fence  was  constructed 
within  the  limits  of  the  premises  or  easement  granted, 
would  make  out  a  prima  facie  case  against  it ;  but  such 
evidence  would  not  be  conclusive,  and  parol  proof  would 
undoubtedly  be  admissible  to  show  who  was  the  real 
owner  of  the  fence  :  Brown  v.  Bridges,  31  Iowa,  138.  No 
error,  in  our  judgment,  was  committed  by  the  admission 
of  this  testimony. 

2.  Plaintiff,  having  testified  that  defendant  built  the 
fence,  and  that  he  had  seen  its  employees  repairing  it, 
was  permitted  to  answer,  over  defendant's  objection  and 
exception,  the  following  question,  "State  whether,  since 
the  accident,  you  have  seen  them  exercising  ownership 
over  the  fence,']  by  saying,  "After  the  horse  was  in- 
jured, some  meA  repaired  the  fence.  The  same  men  were 
the  section  crew,  and  worked  on  the  railroad,  and  also 
worked  on  repairing  fences  whenever  there  was  any  posts 
or  anything  out  along  the  fence.  The  section  men  would 
put  in  the  posts,  and  sometimes  I  have  seen  them  nail  up 
the  wires  to  the  posts,  or  logs,  or  trees,  whatever  hap- 
pened to  be  in  line."  It  is  contended  that  the  court 
erred  in  admitting  this  testimony.  But,  evidence  hav- 
ing been  received  tending  to  show  that  defendant,  prior 
to  the  injury,  built  the  fence  and  kept  it  in  repair,  these 
acts  of  ownership  over  the  property  raised  a  disputable 
presumption  that  it  was  the  owner  thereof  (Hill's  Ann. 
Laws,  §  776,  subd.  12);  and,  this  being  so,  no  substan- 
tial injury  could  have  resulted  from  the  admission  of 
evidence  tending  to  show  that,  after  the  injury,  defendant 
continued  to  exercise  acts  of  ownership  over  the  fence. 

3.  It  is  contended  that  the  evidence  conclusively 
shows  that  plaintiff  was  guilty  of  such  contributory 
negligence  in  permitting  his  horse  to  become  entangled 
in  the  fence  as  to  preclude  a  recovery  for  the  injury  sus- 
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tained,  and  hence  the  court  erred  in  refusing  to  grant  a 
judgment  of  nonsuit.  The  substance  of  plaintiff's  tes- 
timony is  to  the  effect  that,  on  the  day  the  injury  oc- 
curred, he  was  engaged  in  hauling  hay  on  a  sled  with 
his  horses,  in  the  county  road  across  certain  premises  of 
which  he  was  in  possession  ;  that  his  team,  having  been 
frightened  by  a  passing  train,  suddenly  turned  aside, 
breaking  the  sled ;  that  he  thereupon  unhitched  the 
horses,  fastened  the  tugs  to  the  hames,  and  turned  them 
loose,  with  their  bridles  on,  to  graze  in  the  county  road, 
while  he  repaired  the  sled ;  that  the  horses,  turning 
from  the  highway,  went  along  a  path  through  the  brush, 
about  two  .rods,  to  the  barbed  wire  fence,  in  which  one 
of  them  became  entangled,  and  sustained  the  injury 
complained  of;  that  this  horse  had  been  theretofore 
caught  in  the  wires  of  said  fence  at  a  point  about  fifty 
yards  from  where  the  injury  occurred ;  and  that  plain- 
tiff, at  the  time  he  turned  the  horses  loose,  knew  the 
character  and  condition  of  the  defendant's  fence.  In 
Cressey  v.  Northern  Railroad  Co.,  59  N.  H.  564  (47  Am. 
Rep.  227),  it  is  held  that  railroad  companies  neglecting 
to  fence  their  tracks  are  liable  to  the  owner  of  adjoining 
lands  for  injury  to  his  cattle  on  the  track,  although  he 
turned  them  out  to  graze,  knowing  of  that  neglect.  Mr. 
Justice  Stanley,  in  rendering  the  decision,  says  :  "The 
plaintiff's  mare  was  grazing  upon  his  land.  It  is  not 
material  that  it  was  on  land  in  which  the  public  had  an 
easement,  since  her  grazing  did  not  interfere  with  the 
public  rights,  and,  subject  to  these  rights,  the  plaintiff 
was  entitled  to  the  use  of  the  land  within  the  limits  of 
the  highway  as  fully  as  to  the  use  of  any  land  he  owned. " 
Further  in  the  opinion  it  is  said  :  "As  we  have  seen,  the 
plaintiff's  rights  in  the  highway  were  the  same  as  in  any 
other  land  owned  by  him,  except  so  far  as  they  were 
modified  by  the  public  rights  ;   and  in  such  cases  neither 
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Ms  rights  nor  the  defendants'  liabilities  are  affected  by 
the  plaintiff's  want  of  ordinary  care.  If  the  plaintiff  had 
the  right  to  turn  his  mare  into  the  highway  to  feed,  due 
care  was  not  required  of  him  to  prevent  her  escape  to 
the  defendants'  track.  The  fact  that  they  had  neglected 
to  fence  their  roadway,  and  the  plaintiff's  knowledge  of 
that  fact,  did  not  deprive  him  of  the  rightful  use  of  his 
land.  The  defendants'  neglect  did  not  impose  upon  the 
plaintiff  any  obligation,  or  put  him  under  any  disability, 
with  respect  to  the  reasonable  enjoyment  of  his  prop- 
erty. The  defendants  electing  to  use  their  road  without 
complying  with  the  law  which  required  them  to  fence 
it,  they  assumed  the  risk  of  the  accident  which  hap- 
pened in  this  case  as  a  consequence  of  their  neglect." 

In  McCoy  v.  California  Pac.  R.  R.  Co.,  40  Cal.  532  (6 
Am.  Dec.  623),  it  is  held  that,  where  plaintiff's  horses 
and  mules  were  running  in  his  field,  through  which  de- 
fendants' railroad  passed,  and  upon  which  they  strayed, 
and  were  injured,  the  owner  of  the  stock  was  not  guilty 
of  contributory  negligence  from  the  fact  that  he  knew 
the  road  was  not  fenced  when  he  turned  his  stock  in  the 
field.  In  Wilder  v.  Maine  Cent.  R.  R.  Co.,  65  Me.  332  (20 
Am.  Rep.  698),  an  action  having  been  brought  to  recover 
the  value  of  a  horse  killed  by  a  locomotive  on  defendants' 
railroad,  which  passed  through  plaintiff's  land,  it  was 
held  that  he  was  not  guilty  of  contributory  negligence 
in  turning  the  horse  upon  such  land,  knowing  the  track 
was  not  fenced,  when  it  was  the  legal  duty  of  the  rail- 
road company  to  build  the  fence.  In  Congdon  v.  Central 
Vt.  R.  R.  Co.,  56  Vt.  390  (48  Am.  Rep.  793),  it  is  held 
that  a  railroad  company  neglecting  to  maintain  a  proper 
fence  is  liable  to  the  owner  of  adjoining  lands  for  his 
horse,  escaping  through  a  defect  in  the  fence,  and  killed 
by  a  train,  although  the  owner  knew  of  the  defect,  and 
that  the  horse  was  breachy,  and  there  was  no  negligence 
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in  running  the  train.  The  plaintiff,  being  in  possession 
of  the  land  through  which  the  railroad  and  county  road 
passed,  possessed  the  right  to  turn  his  horses  on  the 
latter  road  to  graze,  so  long  as  he  did  not  interfere  with 
the  right  of  the  public  therein  ;  and  his  knowledge  of 
the  character  and  condition  of  the  barbed-wire  fence 
does  not  render  him  guilty  of  such  contributory  negli- 
gence as  to  preclude  his  right  of  recovery ;  for,  as  was 
said  by  Mr.  Justice  Cooley  in  Flint  &  P.  M.  R.  R.  Co.  v. 
Lull,  28  Mich.  510  :  "Indeed,  if  contributory  negligence 
could  constitute  a  defense,  the  purpose  of  the  statute 
might  be,  in  a  great  measure,  if  not  wholly,  defeated ; 
for  the  mere  neglect  of  the  railway  company  to  observe 
the  directions  of  the  statute  would  render  it  unsafe  for 
the  owner  of  beasts  to  suffer  them  to  be  at  large,  or  even 
on  his  own  grounds  in  the  vicinity  of  the  road  ;  so  that, 
if  he  did  what,  but  for  the  neglect  of  the  company,  it 
would  be  entirely  safe  and  proper  for  him  to  do,  the  very 
neglect  of  the  company  would  constitute  its  protection, 
since  that  neglect  alone  rendered  the  plaintiff  negligent." 
The  notice  of  appeal  assigns  other  alleged  errors,  but  we 
do  not  deem  them  of  sufficient  importance  to  merit  con- 
sideration, and  hence  it  follows  that  the  judgment  is 
affirmed.  Affirmed. 

Argued  18  January;  decided  13  March,  1890. 

ALTMAN  t?.  SCHOOL.  DISTRICT.  

35     851 
[56  Pac.  291.]  85    U9| 

1.  Collateral,  Attack  on  Judgment.— A  Judgment  of  a  court  having  Juris-  36     86 

diction  over  the  parties  and  over  the  subject-matter  of  the  action  cannot  be  - 

collaterally  attacked,  no  matter  how  defective  the  complaint  may  have  been, 
or  how  erroneous  the  Judgment;  for  the  court,  by  entering  Judgment,  neces- 
sarily decided  that  the  complaint  stated  a  cause  of  action,  which  was  within 
its  power,  so  that  the  court  did  not  proceed  either  beyond  the  limits  of  its 
power  or  without  having  Jurisdiction:  Berry  v.  King,  15  Or.  165,  and  Crabill 
v.  CraMU,  22  Or.  588,  followed. 

2.  Idem.— A  Judgment  cannot  be  attacked  collaterally  because  the  complaint  on 

which  It  is  based  does  not  state  a  cause  of  action,  or  because  the  Judgment 
was  entered  within  the  time  allowed  defendant  to  plead:  Womlward  v.  Baker, 
10  Or.  491,  followed. 
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From  Multnomah  :    E.  D.  Shattuck,  Judge. 

Mandamus  proceeding  by  B.  C.  Altman  against  School 
District  No.  6,  and  its  officers  and  clerk,  resulting  in  a 
peremptory  writ  being  issued,  from  which  defendants 
appeal.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Ira 
Jones  and  Frank  M.  Mullcey,  with  an  oral  argument  by 
Mr.  Jones. 

For  respondent  there  was  a  brief  over  the  names  of 
McGinn  &  Simon,  with  an  oral  argument  by  Mr.  Nathan 
D.  Simon. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  mandamus  proceeding  to  compel  the  directors 
of  the  defendant  school  district  to  draw  their  warrant  on 
the  clerk  in  payment  of  a  judgment  recovered  by  the 
plaintiff  against  the  district  in  the  Circuit  Court  of  Mult- 
nomah County.  The  alternative  writ,  after  alleging  the 
corporate  capacity  of  the  district  and  the  official  char- 
acter of  the  several  individual  defendants,  avers,  in 
substance,  that  on  May  1,  1894,  the  defendant  district 
became  indebted  to  the  plaintiff  in  the  sum  of  $100  for 
services  as  teacher ;  that  on  January  2,  1895,  he  duly 
and  regularly  recovered  judgment  against  it  for  such 
sum  and  interest,  together  with  costs,  amounting  to 
$26.50;  that  such  judgment  has  not  been  set  aside,  re- 
versed, or  modified,  and  is  now  in  all  respects  a  valid 
and  subsisting  judgment;  that  on  June  20,  1895,  the 
plaintiff,  after  having  acknowledged  satisfaction  thereof, 
presented  to  the  defendant  directors  a  certified  copy  of 
such  judgment,  together  with  a  memorandum  of  the 
acknowledgment  of  satisfaction  and  the  entry  thereof, 
and  requested  that  they  draw  their  warrant  in  payment 
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of  the  same,  but  they  refused  to  do  so,  although  there 
was,  at  the  time,  in  the  treasury  of  such  district,  ample 
funds  for  that  purpose.  The  defendants,  after  their 
demurrer  to  the  alternative  writ  had  been  overruled, 
answered,  denying  the  indebtedness  upon  which  the 
judgment  in  question  was  based,  and  the  validity  of 
such  judgment.  For  a  further  and  separate  defense, 
they  set  out  a  copy  of  the  complaint  and  return  of  serv- 
ice on  the  summons  in  the  action  brought  against  the 
district  by  the  plaintiff,  and  alleged  that  the  judgment 
rendered  therein  is  void  because  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and 
because  the  return  of  service  is  false.  Upon  motion  of 
the  plaintiff,  the  new  matter  in  the  answer  was  stricken 
out,  and,  defendants  declining  to  amend  or  plead  further, 
judgment  was  rendered  against  them  as  demanded. 
From  this  judgment  they  appeal,  and  insist  that  the 
court  was  in  error  in  striking  out  such  new  matter. 

The  complaint  on  which  the  judgment  upon  which 
this  proceeding  is  based  was  rendered  alleged  that  dur- 
ing the  spring  of  1893  the  plaintiff  was  employed  by 
the  defendant  district  as  a  teacher  for  the  term  of  nine 
months ;  that,  in  pursuance  of  such  employment,  he 
taught  school  therein  until  March  24,  1894,  at  which 
time  it  was  mutually  agreed  between  him  and  the  dis- 
trict that  he  should  retire  from  his  position  as  teacher, 
and  relinquish  his  claim  for  the  balance  of  his  salary, 
upon  payment  to  him  of  $100 ;  that  he  complied  with 
the  terms  of  such  contract  on  his  part,  but  the  defend- 
ant district,  although  duly  requested,  failed  and  neg- 
lected to  pay  the  $100,  or  any  part  thereof. 

1.  The  objections  now  urged  to  such  complaint  are 
that  the  cause  of  action  set  out  therein  was  for  unearned 
wages,  and  that  it  failed  to  allege  that  the  plaintiff,  at 
the  time  he  was  employed,  had  a  valid  certificate  author- 
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izing  him  to  teach  in  the  common  schools  of  the  state. 
But  neither  of  these  objections  is  available  at  this  time. 
This  is  an  attempt  to  impeach  the  judgment  collaterally. 
It  was  rendered  by  a  court  having  general  jurisdiction 
over  the  subject-matter,  and  the  power  to  grant  the  relief 
contained  in  the  judgment.  And  the  facts  set  up  in  the 
complaint,  however  imperfectly  stated,  were  sufficient  to 
authorize  it  to  proceed  to  hear  and  determine  the  matter. 
It  may  be  conceded,  for  the  purpose  of  this  decision,  that 
if  these  objections  had  been  made  at  the  proper  time  they 
would  have  been  sustained  (Ryan  v.  School  Dist.  27  Minn. 
433,  8  N.  W.  146) ;  but  the  failure  to  make  them  left  the 
court  with  authority  to  proceed  to  judgment.  In  doing 
so,  it  necessarily  determined  that  the  complaint  stated  a 
cause  of  action,  and  its  decision  therein  cannot  be  ques- 
tioned or  impugned  collaterally,  even  though  it  may  be 
erroneous:  1  Freeman,  Judgm.  §§  116-118;  Berry  v. 
King,  15  Or.  165  (13  Pac.  772);  Crabill  v.  Crab-ill,  22 
Or.  588  (30  Pac.  320). 

2.  It  is  also  sought  to  impeach  the  judgment  on  the 
ground  that  the  sheriff's  return  on  the  summons  is  false, 
in  that  the  service  was  in  fact  made  by  him  in  Clacka- 
mas, and  not  in  Multnomah,  County,  as  he  certified.  It 
is  believed  that  in  a  collateral  proceeding  the  return  of 
the  officer  is  conclusive  upon  that  point,  but  whether  it 
is  or  not  is  immaterial,  for  the  record  shows  that  the  de- 
fendant school  district  is  situate  in  both  Multnomah  and 
Clackamas  counties,  and  therefore  the  service  of  process 
upon  its  clerk  in  either  county  would  be  valid ;  and  the 
fact  that  it  was  not  given  all  the  time  allowed  by  law 
after  the  service  of  the  summons  in  which  to  plead  will 
not  vitiate  the  judgment  or  make  it  subject  to  collateral 
attack  :  Woodward  v.  Baker,  10  Or.  491.  It  follows  that 
the  judgment  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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Argued  18  March ;  decided  8  April,  1899 ;  rehearing  denied  8  January,  1900.  

MAIiL  t\  CITT  OF  PORTXAND.  1  36  8W| 

[56Pac.664.] 

1.  Municipal  Corporations— Interest  on  Special  Assessments.— Special 

assessments  for  municipal  improvements  do  not  bear  Interest  unless  by  a 
particular  provision  of  law. 

2.  Municipal  Corporations— Interest  on  Sewer  Assessments.— Act  of  Feb- 

ruary 22, 1893  (Laws,  1893,  p.  171),  provides  that  a  special  assessment  for  an  im- 
provement in  the  City  of  Portland  may  be  paid  by  installments,  and  that  the 
assessment  shall  be  docketed,  and  thereafter  stand  as  a  Hen.  Section  5  pro- 
vides that  in  cases  of  Installment  payments  there  shall  thereafter  be  levied 
annually  a  special  tax  equal  to  the  amount  of  the  annual  installment.  Held 
that,  until  it  has  been  levied,  no  installment  is  "due  or  payable,"  within 
Portland  City  Charter,  §  131,  providing  that  taxes  shall  bear  Interest  from  the 
time  they  become  "due  or  payable,"  and  therefore  no  Interest  can  be  collected 
on  an  Installment  until  the  levy. 

8.  Construction  of  Portland  Charter— Installment  Assessments.— Act 
of  February  22,  1898  (Laws,  1893,  p.  171),  g  5,  relating  to  Improvements  In  the 
City  of  Portland,  and  the  Issuance  of  bonds  therefor  at  the  election  of  taxpay- 
ers to  pay  the  special  assessment  in  installments,  provides  that  the  special 
tax  shall  be  equal  to  ten  per  cent,  on  the  amount  docketed  against  each  lot 
or  parcel  of  land  for  and  during  the  ten  years  succeeding  the  Issuance  of  such 
bonds,  together  with  an  amount  equal  to  any  unpaid  balance  against  such 
property  which  may  appear  by  the  Hen  docket.  Held,  that  it  contemplates 
that  each  Installment  shall  be  equal  to  only  ten  per  cent,  of  the  amount  dock- 
eted against  the  property,  and  that  each  shall  be  equal  in  amount,  and  all  be 
paid  in  ten  years,  without  Interest  on  any  Installments  until  after  they  be- 
come due. 

4.  Interest  on  Sewer  and  Street  Assessments.— Act  of  February  22, 1893 
(Laws,  1898,  p.  171),  §  5,  relating  to  the  payment  of  special  assessments  in  the 
City  of  Portland,  authorizes  a  property  owner  who  has  been  given  the  privi- 
lege of  paying  an  assessment  in  Installments  to  discharge  the  Hen  against  his 
property  at  any  time  after  the  issuance  of  bonds  for  the  Improvements  by 
paying  the  whole  amount  of  the  assessment  as  entered  in  the  Hen  docket, 
together  with  the  full  amount  of  the  Interest  accrued  thereon  to  the  date  of 
payment.  Held  not  to  contemplate  that  he  shall  pay  interest  on  the  install- 
ments until  they  are  respectively  levied. 

From  Multnomah  :     Loyal  B.  Stearns,  Judge. 

This  is  a  suit  by  W.  H.  Mall  and  others  to  enjoin  the 
City  of  Portland  and  its  chief  of  police  from  selling 
plaintiffs'  property  to  pay  a  certain  sewer  assessment 
which  includes  a  disputed  item  of  interest.  The  case 
comes  here  on  an  appeal  from  a  decree  sustaining  a  de- 
murrer to  the  complaint  and  dismissing  the  suit.     The 
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facts,  as  disclosed  by  the  complaint,  are,  in  brief,  that 
in  1895  the  defendant  city  laid  down  and  constructed  a 
sewer,  and  assessed  the  cost  thereof  against  the  property 
benefited  thereby,  including  that  of  the  plaintiffs,  who, 
within  the  time  allowed  by  law,  filed  with  the  city  audi- 
tor an  application  to  be  allowed  to  pay  the  cost  of  such 
improvement  in  installments,  as  provided  in  act  of  Feb- 
ruary, 1893  (Laws,  1893,  p.  171).  The  city  auditor  there- 
upon made  a  proper  entry  of  such  application  and  the 
amount  of  the  assessment  in  the  city  lien  docket,  as  re- 
quired by  law,  and  thereafter  there  was  levied  on  each 
of  the  lots  and  parcels  so  assessed  and  belonging  to  the 
plaintiffs  a  special  tax  equal  to  ten  per  cent,  of  the 
amount  docketed  against  each  of  such  lots  or  parcels, 
which,  with  all  accrued  interest  thereon,  the  plaintiffs 
tendered  to  the  city  before  the  commencement  of  this 
suit,  and  demanded  a  receipt  in  full  therefor,  which  it 
refused  to  deliver,  but  claimed  that  the  plaintiffs  and 
their  property  were  liable  for  six  per  cent,  interest  on 
the  entire  assessment  from  the  time  it  was  docketed,  in 
addition  to  the  special  tax  of  ten  per  cent.,  and  interest 
thereon.  From  this  summary  of  the  complaint  it  will  be 
observed  that  the  only  question  in  controversy  is  whether 
the  city  is  entitled  to  collect  interest  on  an  assessment  for 
sewer  purposes,  in  addition  to  the  ten  per  cent,  install- 
ment thereof,  when  the  property  owners  have  availed 
themselves  of  the  privilege  of  paying  such  assessment  in 
installments,  under  the  act  of  1893.  This  act  provides 
that  whenever  the  proper  authorities  of  any  incorporated 
city  having  a  population  of  two  thousand  five  hundred  or 
more  shall  have  taken  proceedings  for  the  improvement 
of  any  street  or  part  thereof,  or  the  laying  of  any  sewer, 
according  to  the  provisions  of  the  charter,  it  shall  be 
lawful  for  a  property  owner  whose  assessment  shall  ex- 
ceed $25,  at  any  time  within  ten  days  after  notice  of  the 
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amount  thereof  is  first  published,  to  file  with  the  proper 
officer  his  written  application  that  he  be  allowed  to  pay 
the  cost  of  such  improvement  in  installments,  waiving 
all  or  any  irregularities  in  such  proceedings ;  and  there- 
after he  shall  be  permitted  to  so  pay  the  same.  It  is 
made  the  duty  of  the  proper  officer  of  the  city  to  enter 
and  record  all  such  applications  in  a  book  to  be  kept  for 
that  purpose,  and,  at  the  end  of  ten  days  after  the  mak- 
ing of  such  assessment  and  the  first  publication  of  notice 
thereof,  to  enter  in  a  docket  to  be  kept  for  that  purpose, 
under  separate  heads  for  each  street  or  sewer,  by  name 
or  number,  a  description  of  the  property  against  which 
such  assessment  is  made,  together  with  the  name  of  the 
owner  and  the  amount  of  such  assessment,  which  shall 
thereafter  stand  as  a  lien  in  favor  of  the  city  against  the 
property  described  therein,  until  the  same  is  completely 
paid.  As  soon  as  the  lien  docket  is  made  up  in  the  man- 
ner provided,  it  is  the  duty  of  the  city  to  issue  and  sell  on 
the  best  terms  available,  its  ten-year  six  per  cent,  bonds, 
in  convenient  denominations,  in  all  equal  to  the  amount 
of  all  assessments  against  property  affected  by  such  im- 
provement, and  which  the  owners  have  elected  to  pay  by 
installments. 

It  is  then  provided  (section  5)  that  * 'There  shall 
thereafter  be  levied  on  each  lot  or  parcel  of  land,  or  other 
property  so  assessed,  and  so  entered  in  such  lien  docket, 
annually,  at  the  time  of  levying  the  general  taxes  of  such 
city,  a  special  tax  equal  to  ten  per  cent,  of  the  amount  of 
the  bonds  issued  for  such  improvement,  upon  the  amount 
so  docketed  against  such  lot  or  pared  of  land  or  other 
property  for  and  during  the  ten  years  next  succeeding  the 
date  of  issuance  of  such  bonds,  together  with  an  amount 
equal  to  the  extent  of  any  and  all  unpaid  balances  as 
shall  appear  at  the  time  of  such  levy  against  each  such 
lot  or  parcel  of  land  or  other  property  as  may  appear  by 
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the  lien  docket  of  the  same ;  provided,  however,  that  at 
any  time  after  issuance  of  such  bonds,  any  owner  at  the 
time  being  of  any  such  lot  or  parcel  of  land  or  other 
property  against  which  such  assessment  is  made  and  lien 
docketed,  may  pay  into  the  city  treasury  of  such  city  the 
whole  amount  of  such  assessment,  and  for  which  such 
lien  is  docketed,  together  with  the  full  amount  of  interest 
accrued  thereon,  to  such  date  of  payment,  and  thereupon 
upon  producing  to  the  auditor,  clerk,  or  other  recording 
officer  of  such  city,  the  receipt  of  such  treasurer  therefor 
(in  which  receipt  shall  be  not  only  stated  the  amount  of 
such  payment,  but  also  a  description  of  the  lot  or  parcel 
of  land  or  other  property  upon  which  such  payment  is 
made),  such  auditor,  clerk,  or  other  recording  officer 
shall  enter  in  such  lien  docket,  opposite  the  entry  of  the 
lien  therein,  the  fact  of  such  payment,  and  the  date 
thereof,  and  that  the  lien  therefor  is  discharged.  There- 
after the  annual  levy  of  special  tax  provided  by  this  act 
shall  cease  and  the  lien  therefor  shall  be  discharged." 
It  is  also  provided  that  any  funds  accruing  by  virtue  of 
this  act  shall  be  kept  separate  and  apart  from  other  funds 
of  the  city,  and  be  deposited  from  time  to  time  in  such 
bank,  to  be  designated  by  the  council,  as  will  pay  the 
highest  rate  of  interest  thereon.  Plaintiff  appeals  from 
a  decree  dismissing  his  bill.  Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Messrs.  William  Wallace  Thayer  and  Emmet  B.  Williams. 

For  respondent  there  was  a  brief  over  the  names  of 
Joel  M.  Long,  City  Attorney,  and  Ralph  R.  Duniivay,  with 
an  oral  argument  by  Mr.  Long. 
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Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion  of  the  court. 

1.  It  is  the  universal  rule  that  a  special  assessment, 
like  the  one  in  question,  does  not  bear  interest  unless 
the  law  so  provides  :  Sargent  v.  Tuttle,  67  Conn.  162  (32 
L.  R.  A.  822,  34  Atl.  1028).  Unless,  therefore,  some 
general  statute,  or  provision  of  the  charter  of  the  City 
of  Portland,  or  of  the  bonding  act  to  which  reference 
has  already  been  made,  expressly  or  by  clear  implication 
authorizes  the  defendant  to  levy  and  collect  interest  upon 
an  assessment  for  sewer  purposes,  payable  in  install- 
ments, as  provided  in  section  5  of  the  bonding  act,  it 
cannot  be  done. 

2.  Now,  it  is  not  claimed  that  there  is  any  general 
statute  of  the  state  touching  the  matter,  nor  does  the 
provision  of  the  municipal  charter  (section  131)  that  all 
general  or  special  taxes  shall  bear  interest  at  the  legal 
rate  from  the  time  they  become  due  or  payable,  apply  to 
the  payment  of  an  assessment  for  improvements  under 
the  bonding  act,  where  the  property  owners  have  availed 
themselves  of  the  privilege  of  paying  such  assessments 
in  installments,  until  after  the  amount  thereof  has  been 
levied,  as  provided  in  said  section  5,  because  such  assess- 
ment, or  installment  thereof,  does  not  become  due  and 
payable  before  that  time.  Docketing  the  amount  of  the 
assessment  against  the  particular  property  in  the  city 
lien  docket,  as  provided  in  section  3  of  the  act,  does  not 
render  it  due  and  payable.  It  only  creates  a  lien  on  the 
property  described  therein,  having  priority  over  other 
liens  or  incumbrances,  but  such  amount  is  not  collectible 
until  after  the  special  tax  provided  for  in  section  5  of  the 
act  shall  have  been  levied  and  become  due  and  payable. 
Whenever  an  application  for  the  privilege  of  paying  the 
cost  of  an  improvement  in  installments  is  made,  and  the 
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conditions  of  the  law  complied  with,  the  assessment  is 
then  payable  only  as  the  installments  become  due,  and 
in  the  particular  manner  pointed  out  in  section  5.  We 
must  look,  therefore,  to  the  terms  and  provisions  of  the 
bonding  act  alone  for  authority  to  collect  interest  on  the 
amount  of  such  assessment  at  or  prior  to  the  maturity 
of  such  installments,  and,  if  it  is  not  found  there,  the 
plaintiffs  must  prevail  in  this  suit. 

3.  It  is  claimed  that  the  provision  requiring  the 
special  tax  to  be  equal  to  ten  per  cent,  of  the  amount 
of  the  bonds  issued  for  such  improvement  necessarily 
implies  that  it  shall  be  such  per  cent,  of  the  bonds  and 
accrued  interest  thereon.  But,  even  if  this  provision  of 
the  act  stood  alone,  the  argument  does  not  impress  us 
as  sound,  in  view  of  the  fact  that,  if  the  interest  on  the 
bonds  is  to  be  included  in  the  amount  upon  which  the 
ten  per  cent,  is  to  be  estimated,  it  would  be  impossible 
to  make  the  annual  installments  of  an  equal  amount,  or 
to  pay  the  entire  assessment  and  such  interest  in  ten  in- 
stallments, as  the  act  evidently  contemplates,  without 
the  property  owner  being  compelled,  after  the  payment 
on  the  first  installment,  to  pay  interest  on  the  entire 
amount  of  his  assessment,  notwithstanding  the  fact  that 
he  had  previously  paid  a  portion  of  the  principal.  But, 
however  this  may  be,  the  question  seems  to  be  put  at 
rest  by  the  requirement  immediately  following  the  lan- 
guage referred  to,  that  the  special  tax  shall  be  equal  to 
ten  per  cent,  upon  the  amount  docketed  against  each  lot 
or  parcel  of  land  for  and  during  the  ten  years  next  suc- 
ceeding the  date  of  issuance  of  such  bonds.  This  clearly 
contemplates,  not  only  that  the  installments  shall  be 
equal  to  ten  per  cent,  of  the  amount  docketed  against 
the  property,  but  that  they  shall  be  equal  in  amount, 
and  that  the  entire  assessment  shall  be  paid  in  ten  years. 
The  amount  docketed  as  a  lien  against  the  property  is 
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necessarily  the  amount  of  the  assessment,  and  a  special 
tax  of  ten  per  cent,  thereof  would  clearly  not  include 
any  interest  thereon.  Some  contention  is  made,  based 
upon  the  provision  that,  in  addition  to  such  ten  per 
cent.,  an  amount  equal  to  any  unpaid  balance  against 
such  property,  as  might  appear  by  the  lien  docket,  shall 
also  be  included  therein ;  but  this  evidently  refers  to 
installments,  or  parts  of  installments,  which  might  re- 
main unpaid  after  becoming  due,  and  which,  of  course, 
would  bear  interest  from  the  date  of  their  maturity,  under 
the  general  provisions  of  the  charter. 

4.  It  is  also  insisted  that  the  provision  authorizing  the 
property  owner  to  discharge  the  lien  against  his  property 
by  paying  into  the  city  treasury  the  whole  amount  of  the 
assessment  as  entered  in  the  lien  docket,  together  with 
the  full  amount  of  the  interest  accrued  thereon  to  the 
date  of  payment,  indicates  an  intention  on  the  part  of 
the  legislature  that  the  property  owners  should  pay  the 
interest  on  bonds  issued  for  such  assessment.  But  this 
language  is,  in  terms,  confined  to  the  payment  of  the 
assessment  and  accrued  interest  thereon,  and,  as  we  have 
already  seen,  there  can  be  no  interest  on  an  assessment 
of  this  character  until  after  it  becomes  due  and  payable. 
So  that  this  provision  must  have  reference  to. such  in- 
terest as  may  have  accrued  upon  unpaid  installments 
after  the  maturity  thereof.  Under  no  construction  which 
it  seems  to  us  can  fairly  be  given  to  the  language  of  the 
bonding  act,  or  any  provision  of  the  city  charter,  is  the 
defendant  authorized  to  levy  and  collect  interest  on 
the  installments  for  sewer  or  street  improvements  before 
such  installments  are  levied,  and  become  due  and  pay- 
able. That  no  such  provision  is  made  by  law  is,  perhaps, 
unfortunate,  and  wTill  impose  on  the  general  taxpayers  of 
the  municipality  an  inequitable  burden  ;  but  it  is  an 
error  for  which  the  legislative  department  is  alone  re- 


96  Patterson  v.  Smelting  Works.  [35  Or. 

sponsible,  and  which  the  courts  are  powerless  to  correct. 
It  follows  that  the  decree  of  the  court  below  must  be  re- 
versed, and  the  cause  remanded  with  directions  to  over- 
rule the  demurrer,  and  for  such  further  proceedings  as 
may  be  proper,  not  inconsistent  with  this  opinion. 

Reversed. 


Argued  21  January;   decided  20  March,  1800. 
PATTERSON  r.  PORTLAND  SMEI/TING  WORKS. 

[56  Pac.  407.1 

1.  Corporations— Good  Faith  of  Directors.— In  a  suit  to  set  aside  a  public 

sale  of  corporate  property  because  the  directors  had  not  acted  In  good  faith  In 
the  matter  It  appeared  that  the  directors  made  several  unsuccessful  attempt* 
to  find  purchasers ;  that  one  of  the  creditors  visited  nonresident  parties,  whom 
he  unsuccessfully  tried  to  Interest;  and  that  several  persons  were  taken  to 
view  the  property.  The  directors  refused  a  proposition  to  give  a  broker  an 
exclusive  right  to  sell  for  a  certain  period,  but  Informed  him  that  they  would 
entertain  propositions  from  purchasers  procured  by  him.  Held  sufficient  to 
show  that  the  directors  made  reasonable  efforts  to  dispose  of  the  property  at 
private  sale. 

2.  Sale  of  Corporate  Property— Sufficiency  of  Notice  —A  public  sale  of 

corporate  property,  described  by  metes  and  bounds,  will  not  be  set  aside  be- 
cause the  advertisement  did  not  show  the  Improvements,  if  there  Is  no  evi- 
dence that  If  It  had  been  more  fully  described  it  would  have  brought  a  greater 
sum  than  was  realized. 

3.  Resale  of  Property— Higher  Offer.— Evidence  that  a  person  would  have 

bid  more  at  a  public  sale  of  property,  If  he  had  known  of  the  sale,  is  Insuf- 
ficient to  avoid  the  sale  for  defective  advertising,  where,  on  cross-examina- 
tion, it  appeared  that  he  did  not  have  available  funds  to  make  the  purchase. 

4.  Sale— Description  of  Personalty.— A  public  sale  of  corporate  realty  will 

not  be  set  aside  because  the  advertisement  did  not  mention  certain  personal 
property  situated  on  the  land,  as  the  personal  property  did  not  pass  by  the 
sale. 

5.  Sale  of  Corporate  Property  by  Directors— Terms.— A  sale  of  corporate 

property  will  not  be  set  aside  on  the  ground  that  the  advertisement  discour- 
aged bidders  by  providing  that  the  sale  should  be  for  cash,  since  the  directors 
could  sell  on  no  other  terms. 

6.  Power  of  Directors  to  Sell  Corporate  Property.— Where  stockholders 

confer  on  the  directors  the  power  of  disposing  of  corporate  property,  the  di- 
rectors may  delegate  the  performance  of  purely  ministerial  duties  connected 
with  the  sale  to  the  president  and  secretary,  if  the  discretionary  matters  are 
reserved  under  the  control  of  the  directors. 

7.  Corporation  — Mortgage  to  Director.— Notwithstanding  the  fiduciary 

relation  that  exist*  between  a  stockholder  or  director  and  his  corporation,  he 
may  loan  It  money,  taking  Its  property  as  security,  or  he  may  buy  the  corpo- 
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rate  property  at  a  sale  held  to  pay  its  debts,  but  the  transaction  must  be  un- 
questionably fair,  and  the  burden  of  proof  as  to  that  rests  on  the  lender  or 
buyer:    Jones  v.  Hale,  32  Or.  405,  cited. 

8.  Sale  of  Corporate  Assets— Adequacy  of  Consideration.  -The  engineer 
in  charge  of  the  construction  of  a  smelting  plant  testified  that  it  cost  995,000. 
An  expert  testified  that  it  could  be  duplicated  for  $25,000.  In  addition  to  the 
original  cost,  120,000  was  expended  in  improvements,  but  a  part  of  the  build- 
ings and  machinery  was  in  bad  repair,  and  the  cost  of  materials  and  the 
fall  in  the  price  of  the  product  made  the  operation  of  the  plant  unprofitable. 
Held,  that  purchasers  of  the  plant  at  88,500  paid  full  value  therefor. 

From  Multnomah  :     Loyal  B.  Stearns,  Judge. 

This  is  a  suit  by  Thomas  Patterson,  James  Lotan,  and 
Julius  Ordway  to  set  aside  a  sale  of  the  real  property 
of  an  insolvent  corporation  to  a  director  thereof.  The 
transcript  shows  that  the  Portland  Smelting  &  Refining 
Works,  a  corporation,  being  in  need  of  funds  to  carry  on 
the  business  in  which  it  was  engaged,  twenty-one  of  its 
stockholders,  including  the  plaintiffs,  on  February  8, 
1892,  in  consideration  of  the  corporation  pledging  to 
them  its  property  as  security  therefor,  executed  to  it  their 
several  promissory  notes,  aggregating  $100,000,  which  it 
indorsed  to  the  Bank  of  British  Columbia  as  collateral 
security  for  such  of  its  overdrafts  as  the  bank  might 
honor ;  that,  the  business  of  smelting  ores  having  been 
operated  at  a  loss,  and  the  corporation  being  indebted  on 
account  of  said  overdrafts,  its  stockholders,  at  a  meeting 
thereof,  held  February  24,  1894,  having  determined  to 
wind  up  its  affairs,  adopted,  inter  alia,  the  following 
declaration:  "Resolved,  further,  that  the  board  of  di- 
rectors be,  and  they  hereby  are,  authorized  to  make  sale 
of  the  corporate  property,  and  reduce  its  other  assets  to 
money,  oh  the  best  terms  procurable,  and  at  the  earliest 
practicable  date,  and  from  the  proceeds  of  sale  'and  other 
assets  to  satisfy  the  indebtedness  of  the  corporation,  dis- 
tributing the  overplus,  if  any,  among  the  stockholders  in 
proportion  to  their  holdings  of  stock  ;  and  since  the  per- 
sons who  now  fill  the  office  of  directors  have  heretofore, 
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along  with  other  stockholders,  assumed  large  liabilities 
on  behalf  of  said  corporation,  and  in  order  to  save  them- 
selves from  loss  said  directors  and  stockholders  may  be 
compelled  to  look  to  the  corporate  property  for  redress, 
and  may  alone,  or  in  connection  with  others,  be  com- 
pelled to  buy  said  property,  or  some  part  of  it,  if  no 
other  purchaser  can  be  found,  it  is  hereby  resolved  that 
said  property  be  advertised  by  said  directors  at  such  time 
as  in  their  judgment  will  be  likely  to  produce  the  best 
results,  for  sale  at  public  auction,  in  the  same  manner 
and  for  the  same  length  of  time  as  is  required  for  the 
sale  of  real  property  on  execution  by  the  laws  of  this 
state,  and  that  upon  such  sale  any  directors  and  stock- 
holders may  become  purchasers  of  said  property,  pro- 
vided they  are  the  highest  bidders  ;  but  if  any  outside 
purchaser  for  said  property  at  priva.te  sale  can  be  found 
at  any  time  at  a  price  satisfactory  to  the  directors,  and  in 
their  judgment  it  shall  be  expedient  to  sell  to  such  pur- 
chaser rather  than  to  hold  the  property  for  such  public 
sale,  then,  and  in  that  event,  said  directors  are  author- 
ized to  make  sale  to  such  purchaser  at  such  price,  and  on 
such  terms,  as  in  their  discretion  they  may  determine." 
Thereafter  the  bank,  desiring  to  obtain  a  settlement  of 
its  account  for  the  money  advanced  to  the  corporation 
on  the  faith  of  the  collateral  securities  which  the  latter 
had  assigned  to  it,  demanded  payment  thereof  from  the 
makers  of  said  notes,  in  pursuance  of  which  the  sum  of 
$38,892.36,  including  the  principal  so  advanced  and 
interest  thereon,  together  with  the  sum  of  $268,  expenses 
incurred* by  the  bank  in  the  case  of  Patt.rson  v.  Bank  of 
British  Columbia,  26  Or.  509  (38  Pac.  817),  was  paid  or 
secured  to  it  between  July  26,  1894,  and  October  15  of 
that  year,  by  the  following  named  makers  of  said  notes, 
to  wit:  Honey  man,  DeHart  &  Company,  Charles  Hegele, 
T.  Wolff,  J.  McCraken,  J.  Kiernan,  J.  W.  Cook,  E.  G. 
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Harvey,  W.  W.  Spaulding,  K.  A.  J.  Mackenzie,  and  R. 
B.  Knapp.  The  Board  of  Directors  of  the  Portland 
Smelting  &  Refining  Works,  being  unable  to  effect  a 
private  sale  of  the  corporate  property,  resolved,  at  a 
meeting  held  November  17,  1894,  that  it  was  not  advis- 
able to  further  delay  the  execution  of  the  stockholders' 
resolution ;  and  thereupon  directed  the  president  and 
secretary  to  make  a  sale  of  said  property,  and  apply  the 
proceeds  arising  therefrom  in  satisfaction  of  the  corpo- 
rate debts,  and  requested  the  bank  to  assign  to  those 
who  had  discharged  the  obligations  of  the  corporation 
the  notes  of  those  who  had  not  participated  therein. 
In  pursuance  of  the  directors'  resolution,  J.  McCraken, 
president,  and  Edward  G.  Harvey,  secretary,  of  said  cor- 
poration, published  in  the  Weekly  Oregonian  a  notice  to 
the  effect  that  the  Portland  Smelting  &  Refining  Works, 
describing  it  by  metes  and  bounds,  together  with  the 
tenements,  hereditaments  and  appurtenances  thereunto 
belonging,  or  in  any  wise  appertaining,  would  be  sold 
in  front  of  the  door  of  the  court  house  in  Multnomah 
County  on  Monday,  January  21,  1895,  at  the  hour  of  11 
o'clock  in  the  forenoon,  to  the  highest  bidder  for  cash. 
At  the  time  so  appointed,  the  premises  were  sold  for  the 
sum  of  $9,650  to  J.  Kiernan,  in  trust  for  the  persons 
above  named,  who  had  discharged  the  indebtedness  to 
the  bank,  and  at  a  meeting  of  the  board  of  directors, 
held  February  19,  1895,  said  sale  was  confirmed,  and 
thereafter  a  deed  of  said  property  was  executed  to  the 
purchasers. 

The  plaintiffs,  T.  Patterson,  James  Lotan,  and  Julius 
Ordway,  who  had  joined  the  eighteen  other  stockholders 
in  executing  promissory  notes  as  collateral  security  for 
the  corporation,  but  who  had  not  participated  in  dis- 
charging the  obligation  thereby  incurred,  instituted  this 
suit,  alleging  the  facts,  in  substance,  as   hereinbefore 
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stated,  and  that  the  directors  of  the  corporation,  in  pur- 
suance of  a  fraudulent  design  and  with  intent  to  injure 
the  other  stockholders  who  had  become  joint  sureties  by 
executing  said  notes,  made  no  reasonable  effort  to  sell 
said  property  at  private  sale  or  public  auction ;  that  the 
advertisement  thereof  was  inadequate  and  insufficient  to 
give  reasonable  notice ;  that  it  omitted  to  describe  the 
machinery,  tools,  and  other  personal  property,  thereby 
enabling  the  purchasers  to  acquire  said  property  at  much 
less  than  its  real  value  ;  and  that  if  the  sale  be  set  aside, 
and  a  receiver  appointed  to  take  charge  of  said  property, 
he  could  resell  the  same  for  a  sufficient  sum  to  pay  all 
the  debts  of  the  corporation. 

The  defendant  John  Kiernan,  denying  the  material 
allegations  of  the  complaint,  avers  that  he  holds  the 
legal  title  to  said  property  in  trust  for  the  makers  of 
said  notes  who  paid  the  debt  of  the  corporation ;  that 
the  notes  of  those  who  had  not  contributed  to  the  pay- 
ment thereof  had  been  assigned  to  him  ;  and  that,  if 
the  plaintiffs  would  pay  their  proportion  of  said  debt, 
he  would  share  with  them  all  profit  which  might  be 
realized  in  any  manner  from  said  property. 

The  reply  having  put  in  issue  the  allegations  of  new 
matter  contained  in  the  answer,  a  trial  was  had,  and 
from  the  evidence  taken  thereat  the  court  found  in  addi- 
tion to  the  facts  hereinbefore  stated,  that  the  property  of 
the  Smelting  &  Refining  Works  was  not,  on  the  day  of 
the  sale  thereof,  worth  the  sum  of  $40,000,  nor  could  it 
have  been  sold  for  a  greater  sum  than  was  bidden  there- 
for ;  that  the  board  of  directors  of  said  corporation  acted 
fairly ;  and  that  Kiernan,  and  the  persons  for  whom  he 
held  the  legal  title  to  said  property,  acted  openly,  and 
for  the  best  interests  of  the  corporation,  and  all  who 
were  concerned  therein,  and  wras  obliged  to  purchase 
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said  property  in  default  of  any  other  buyers  ;  and  there- 
upon dismissed  the  suit,  from  which  decree  plaintiffs 
appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Edw.  W.  Bingham. 

For  respondents  there  was  a  brief  over  the  name  of 
Cox,  Cotton,  Teal  &  Minor,  with  an  oral  argument  by  Mr. 
Lewis  B.  Cox. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of.  the  court. 

1.  It  is  contended  by  plaintiffs'  counsel  that  the  di- 
rectors made  no  reasonable  effort  to  secure  a  purchaser 
of  the  corporate  property  at  private  sale,  and  that  the 
notice  of  the  public  sale,  as  published  by  their  agents, 
failed  to  state  the  character  of  the  property  to  be  dis- 
posed of ;  that  the  tract  of  land  upon  which  the  smelter 
was  erected  contained  sixteen  and  one-half  acres ;  but 
the  notice  of  sale  imparted  no  information  of  its  area ; 
that  the  property  had  a  frontage  of  three  hundred  and 
ninety-three  feet  on  the  ship  channel  of  the  Willamette 
River,  a  convenient  wharf  extending  thereunto,  and  a 
tramway  one  thousand  feet  in  length  leading  from  the 
wharf  to  the  works,  of  which  the  notice  of  sale  made  no 
mention  ;  that  the  plant  was  equipped  with  costly  roast- 
ers, furnaces,  smoke  flues,  and  stacks,  portable  and  sta- 
tionary engines,  pumps,  fans,  a  donkey  engine,  large 
track  scales,  assaying  implements,  besides  a  lot  of  ma- 
chinery that  had  not  been  set  up,  much  of  which  was 
portable,  and  could  have  been  profitably  used  elsewhere  ; 
but  no  reference  to  any  of  these  articles  was  made  in  the 
notice  of  sale,  in  consequence  of  which  Kiernan  was 
fraudulently  enabled  to  obtain  such  property  without 
paying  an    adequate  compensation   therefor.     The  evi- 
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dence  tends  to  show  that  the  directors,  in  pursuance  of 
the  authority  conferred  upon  them,  made  several  inef- 
fectual efforts  to  find  a  purchaser  for  the  property  ;  that 
McCraken  visited  some  parties  in  New  Jersey,  whom  he 
tried  to  interest  in  the  works,  but  failed  to  induce  them 
to  purchase  the  same ;  and  that  several  persons  were 
taken  by  members  of  the  board  to  Linton,  with  a  view 
of  selling  the  property  to  them,  but  without  avail.  The 
plaintiffs  complain  because  one  A.  E.  Borthwick,  a  real 
estate  broker,  and  one  of  the  stockholders  of  the  corpo- 
ration, was  not  given  a  contract  by  which  he  would  have 
the  exclusive  right  to  sell  the  property.  Borthwick  hav- 
ing corresponded  with  several  parties,  hoping  thereby  to 
find  a  purchaser,  applied  to  the  directors  for  a  contract 
giving  him  the  exclusive  right  for  six  months  to  consum- 
mate a  sale  of  the  property,  but  they  declined  to  enter 
into  an  agreement  of  that  character,  claiming  that  it 
might  serve  to  tie  up  the  property  for  a  longer  period 
than  was  desirable.  Besides,  it  was  thought  that  they 
might  be  able  to  find  a  purchaser  themselves.  He  was 
told,  however,  that  if,  at  any  time,  he  could  induce  any 
one  to  make  a  bargain  for  the  plant,  they  would  enter- 
tain any  proposition  that  he  might  desire  to  offer. 
Borthwick  was  unable  to  find  a  purchaser,  but  we  think 
his  failure  to  obtain  the  contract  which  he  sought  did 
not  hinder  him  from  effecting  a  sale  or  prejudice  plain- 
tiffs' rights  in  the  matter;  and  we  also  think  that  the 
evidence  shows  that  the  directors  made  a  reasonable 
effort  to  dispose  of  the  property  at  private  sale. 

2.  The  notice  of  public  sale  described  one  of  the 
bounds  of  the  real  property  as  extending  "to  low-water 
mark  on  the  Willamette  River ;  thence  southerly,  follow- 
ing the  meanders  of  said  river  at  low-water  mark,  three 
hundred  and  ninety-three  (393)  feet,  to  the  northerly  line 
of  a  tract  of  land  owned  by  the  heirs  of  A.  Meier,  de- 
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ceased;"  but  in  all  other  particulars,  to  which  excep- 
tions are  made,  as  hereinbefore  enumerated,  said  notice 
failed  to  specify  the  peculiar  characteristics  which  tended 
to  render  the  property  valuable,  either  as  a  smelting 
plant  or  for  other  business  purposes.  It,  however,  ac- 
corded with  the  resolution  of  the  stockholders,  in  that  it 
was  published  "in  the  same  manner  and  for  the  same 
length  of  time  as  is  required  for  the  sale  of  real  property 
on  execution  by  the  laws  of  this  state:"  Hill's  Ann. 
Laws,  §  291,  subd.  2.  If  by  a  detailed  specification  of 
each  piece  of  machinery,  and  a  minute  description  of 
the  land,  its  area  and  relative  situation,  and  a  particular 
enumeration  of  the  improvements  placed  thereon,  a  pur- 
chaser could  have  been  found  who  would  have  paid 
more  than  was  offered  therefor  by  Kiernan,  some  reason 
might  be  assigned  for  setting  aside  the  sale ;  but  the 
evidence  fails  to  show  that  any  person  would  have  pur- 
chased the  property  for  a  greater  sum,  though  it  had 
been  advertised  with  the  particularity  indicated  in  speci- 
fying the  directors'  failure  in  this  respect. 

3.  One  witness,  who  said  that  if  he  had  known  of 
the  sale  of  the  property  when  it  was  made  he  would 
have  offered  a  greater  sum  than  was  realized  thereat, 
on  cross-examination  would  not  say  that  he  had,  of 
available  funds,  the  sum  of  $1,000  which  he  could 
have  offered  therefor. 

4.  The  personal  property  of  the  corporation  not  hav- 
ing been  described  at  all,  the  title  thereto  did  not  pass  to 
Kiernan,  and  hence  plaintiffs  are  not  prejudiced  thereby, 
unless  an  injury  to  such  property  may  have  resulted  by 
reason  of  the  directors'  failure  to  sell  it ;  but  that  ques- 
tion is  not  in  issue  in  this  suit. 

5.  The  sale  was  advertised  to  be  for  cash,  and  it  is 
maintained  that  this  requirement  necessarily  imposed 
upon  a  buyer  harder  terms  than  if  time  had  been  given, 
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and  had  a  tendency  to  discourage  would-be  purchasers. 
Kiernan  having  credited  the  amount  of  his  bid  upon  the 
debt  which  he  and  his  associates  had  discharged  at  the 
bank,  complaint  is  made  that  the  other  creditors  of  the 
corporation,  and  the  sureties  who  had  joined  in  the  exe- 
cution of  the  guaranty  notes  assigned  to  the  bank,  were 
not  offered  a  like  privilege.  An  offer  by  any  other  per- 
son than  the  judgment  creditor  to  purchase  property  at 
a  sheriff's  sale  thereof  upon  execution,  must  be  an  un- 
conditional bid  (Chapman  v.  Hanvood,  44  Am.  Dec.  736  ; 
Swope  v.  Ardery,  5  Ind.  213  ;  Isler  v.  Andrews,  66  N.  C. 
562) ;  for  the  sheriff,  upon  the  return  of  the  writ,  is  re- 
quired to  pay  the  proceeds  of  the  sale  to  the  clerk,  who 
must  apply  the  same,  or  so  much  thereof  as  may  be 
necessary,  in  satisfaction  of  the  judgment  (Hill's  Ann. 
Laws,  §  296,  subd.  3).  But  if  the  judgment  creditor 
becomes  the  purchaser  at  such  sale,  it  would  be  an  idle 
ceremony  for  the  sheriff  to  exact  the  payment  of  the  pur- 
chase price,  which  the  clerk  must  ultimately  return  to 
the  purchaser:  Russell  v.  Gibbs,  5  Cow.  390;  Nichols 
v.  Ketcham,  19  Johns.  83.  The  directors  were,  therefore, 
compelled,  under  the  stockholders'  resolution,  to  adver- 
tise the  sale  of  the  property  for  cash  ;  but,  failing  to 
find  a  purchaser,  Kiernan  was  obliged  to  bid  in  the 
property,  aud,  as  he  and  his  associates  were  creditors  of 
the  corporation  to  whom  the  proceeds  of  the  sale  would 
have  to  be  ultimately  paid,  it  was  not  necessary  for  the 
person  conducting  the  sale  to  demand,  or  for  him  to  pay, 
the  amount  so  bid  by  him.  From  a  careful  perusal  of 
the  evidence  before  us,  we  cannot  think  there  was  any 
disposition  on  the  part  of  the  directors,  or  of  the  presi- 
dent or  secretary,  of  the  corporation,  to  publish  a  notice 
which  was  calculated  to  or  did  deceive  any  one,  or  that 
plaintiffs  were  injured  in  any  manner  by  the  notice  so 
published. 
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6.  It  was  argued  that,  the  stockholders  having  con- 
ferred upon  the  board  of  directors  authority  to  sell  the 
corporate  property,  such  delegation  of  power  required  in 
its  performance  the  exercise  of  discretion  and  judgment 
on  the  part  of  those  upon  whom  it  had  been  bestowed, 
and,  the  duty  thus  imposed  being  private  in  its  character, 
the  board  was  powerless  to  authorize  the  president  and 
secretary  to  consummate  such  sale,  which  should  be  set 
aside.  A  private  corporation,  organized  under  the  laws 
of  this  state,  may,  at  any  meeting  of  the  stockholders 
called  for  that  purpose,  by  a  vote  of  a  majority  of  the 
stock,  authorize  the  dissolution  of  such  corporation,  the 
settling  of  its  business,  and  the  disposing  of  its  property  : 
Hill's  Ann.  Laws,  §  3235.  The  statute  having  prescribed 
the  source  from  which  emanates  the  authority  for  wind- 
ing up  the  affairs  of  a  corporation  and  liquidating  its 
debts,  the  origin  thus  provided  is  exclusive  :  3  Thomp- 
son, Corp.  §  3986 ;  Moore  v.  Willamette  Transportation 
Co.,  7  Or.  359  ;  Willamette  Falls  Co.  v.  Kittredge,  5  Sawy. 
44  (Fed.  Cas.  No.  17,105).  Under  the  maxim,  "Delegatus 
nan  potest  delegare,"  if  the  exercise  of  any  measure  of  dis- 
cretion or  judgment  was  necessary  on  the  part  of  the 
board  of  directors,  in  conducting  the  sale  of  the  corporate 
property,  the  authority  to  dispose  of  the  same  by  a  less 
number  than  all  the  members  of  the  board  could  not  be 
conferred,  except  by  the  stockholders,  in  whom  the  power 
under  the  statute  is  lodged :  1  Am.  &  Eng.  Enc.  Law 
(2  ed.),  972 ;  Loeb  v.  Drakeford,  75  Ala.  464.  And,  if 
the  board  did  not  possess  the  power  to  authorize  the  pres- 
ident and  secretary  to  conduct  the  sale,  no  ratification  by 
that  body,  such  as  a  confirmation  of  the  sale,  could  give 
validity  to  an  act  which  the  board  was  incapable  of  au- 
thorizing before  it  was  performed.  But  where  the  act  to 
be  accomplished  is  ministerial  only,  and  relates  to  the 
performance  of  a  private  duty,  a  less  number  than  those 
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to  whom  the  power  has  been  delegated  may  properly 
execute  it :  Saltmarsh  v.  Spaulding,  147  Mass.  224  (17  N. 
E.  316).  In  that  case  Mr.  Justice  Devens,  in  speaking 
of  the  authority  of  a  president  and  treasurer  of  a  foreign 
corporation  to  execute  a  mortgage  of  its  property  in  pur- 
suance of  a  resolution  of  its  board  of  directors,  says : 
"The  directors  delegated  no  discretionary  power.  They 
determined  upon  the  mortgage,  and  made  the  president 
and  treasurer  simply  the  agents  to  execute  formally  that 
which  they  themselves  had  voted  to  do."  "A  minis- 
terial act,"  says  Mr.  Justice  Perkins  in  Flournoy  v.  City 
of  Jeffersonville,  17  Ind.  169  (79  Am.  Dec.  468),  "may, 
perhaps,  be  defined  to  be  one  which  a  person  performs 
in  a  given  state  of  facts,  in  a  prescribed  manner,  in  obe- 
dience to  the  mandate  of  legal  authority,  without  regard 
to,  or  the  exercise  of,  his  own  judgment  upon  the  pro- 
priety of  the  act  being  done."  See,  also,  as  illustrating 
this  definition,  School  Dist.  v.  Lambert,  28  Or.  209  (42 
Pac.  221).  It  will  be  remembered  that  the  directors 
were  authorized  by  the  stockholders  to  make  sale  of  the 
corporate  property  at  the  earliest  practicable  date,  and 
that  the  sale  should  be  advertised  by  them  at  such  time 
as  in  their  judgment  would  be  likely  to  produce  the  best 
results  at  public  auction.  The  directors,  on  November 
17,  1894,  exercised  the  measure  of  discretion  and  judg- 
ment theretofore  conferred  upon  them,  and,  having  done 
so,  the  sale  in  pursuance  thereof  by  the  president  and 
secretary  was  the  performance  of  a  ministerial  duty,  in 
which  the  agents  thus  appointed  had  no  discretion  but 
to  obey  the  orders  of  the  board  of  directors,  and  hence 
the  officers  named  possessed  plenary  power,  and  were 
authorized  to  sell  the  corporate  property  in  the  manner 
indicated. 

7.     It  is  maintained  that  the  property  of  the  corpora- 
tion constituted  a  trust  fund,  to  be  distributed  among 


Mar.  1899.]       Patterson  v.  Smelting  Works.         107 

the  stockholders  in  proportion  to  their  several  holdings, 
after  the  corporate  debts  had  been  paid ;  that  the  di- 
rectors were  the  trustees  of  such  fund,  and  the  law  im- 
posed upon  them  the  duty  of  so  managing  the  property 
committed  to  them  as  to  promote  the  best  interests  of  the 
beneficiaries ;  that  this  fiduciary  relation  precluded  the 
directors,  and  each  of  them,  from  becoming  purchasers 
of  the  corporate  property  at  their  own  sale  thereof ;  and, 
this  being  so,  equity  requires  that  the  sale  should  be  set 
aside.  That  a  person  cannot  serve  two  masters  is  a  tru- 
ism out  of  which  has  been  evolved  the  legal  doctrine  that 
an  agent  cannot  act  so  as  to  bind  his  principal  when  he 
has  an  adverse  interest  of  his  own  to  subserve,  and  hence 
an  agent  employed  to  sell  property  cannot  ordinarily  be- 
come the  purchaser  thereof:  Story,  Ag.  §  210  et  seq. 
But,  notwithstanding  the  fiduciary  relation  which  exists 
between  a  principal  and  an  agent,  it  is  often  necessary 
for  a  corporation  to  borrow  money  or  to  incur  debts  in 
the  purchase  of  property  to  enable  it  successfully  to  carry 
on  the  business  in  which  it  is  engaged,  and,  as  the  stock- 
holders and  officers  of  a  corporation  are  presumed  to  be 
the  persons  who  are  most  interested  in  its  success,  they 
may  advance  money  and  loan  credit  to  it,  and,  in  doing 
so,  they  are,  as  far  as  the  particular  transaction  is  con- 
cerned, to  be  regarded  as  strangers,  and  thereby  acquire 
the  same  rights  which  inure  to  strangers  :  4  Thompson, 
Corp.  §  4460 ;  Gould  v.  Little  Rock,  etc.  Ry.  Co.,  52  Fed. 
680;  Harts  v.  Brown,  77  111.  226;  Illinois  Steel  Co.  v. 
O'Donnell,  156  111.  624  (47  Am.  St.  Rep.  245,  41  N.  E. 
185);  Forster  v.  Mullahphy  Planing  Mill  Co.,  16  Mo.  App. 
150  ;  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587  ;  Gor- 
don  v.  Preston,  1  Watts,  385.  When  a  director  of  a  cor- 
poration, who  is  its  creditor,  obtains  the  legal  title  to  its 
property  at  a  judicial  or  other  public  sale,  and  the  bona 
fides  of  the  transaction  is  assailed  in  a  direct  proceeding 
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in  equity  to  set  aside  the  sale,  the  burden  is  cast  upon  the 
purchasing  director  of  showing  that  the  property  pro- 
duced at  such  sale  the  full  value  thereof :  3  Thompson, 
Corp.  §  4071 ;  Jameson  v.  Coldwell,  23  Or.  144  (31  Pac. 
279);  Jones  Y.Hale,  32  Or.  465(52  Pac.  311);  Wilkinson 
v.Bauerle,  41  N.  J.  Eq.  635  (7  Atl.  514). 

8.  The  defendant  Kiernan,  and  those  for  whom  he 
purchased  the  property,  having  been  obliged  to  pay  the 
corporation  indebtedness,  thereby  became  its  creditors ; 
and,  such  being  the  case,  the  remaining  question  to  be 
considered  is  whether,  at  such  sale,  they  paid  the  full 
value  of  the  property.  It  is  difficult  to  ascertain  from 
the  evidence,  with  any  degree  of  certainty,  the  original 
cost  of  the  smelting  plant.  The  engineer  who  had  charge 
of  its  construction,  and  who  seems  to  speak  with  much 
care,  estimates  that  the  land,  buildings,  wharf,  improve- 
ments, and  machinery  cost  about  $65,000.  An  expert 
in  such  matters,  however,  who  examined  the  property 
for  some  persons  who  at  one  time  contemplated  purchas- 
ing stock  of  the  corporation,  was  of  the  opinion  that  the 
whole  plant  could  be  duplicated  for  about  $25,000.  In 
addition  to  the  original  cost,  about  $20,000  of  the  money 
so  advanced  by  the  Bank  of  British  Columbia  was  ex- 
pended by  the  corporation  in  building  four  fire-clay  brick 
roasters,  but  at  the  time  of  the  sale  the  arches  of  these 
roasters  had  fallen,  the  corrugated  iron  on  the  roof  of 
the  building  had  been  very  much  damaged  by  escaping 
gases,  and  the  roof  had  fallen  in  by  reason  of  an  unusual 
weight  of  snow,  doing  considerable  damage  to  the  ma- 
chinery. The  evidence  also  tends  to  show  that  the  cost 
of  transporting  fluxing  materials  from  the  various  mines 
where  they  could  be  obtained  to  Linton,  and  the  decline 
in  the  price  of  silver,  had  rendered  the  reduction  of  ar- 
gentiferous ores  unprofitable,  in  consequence  of  which 
the  plant  had  become  nearly  valueless  for  the  purpose 
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for  which  it  was  constructed  ;  that  for  any  other  use  to 
which  the  property  could  be  put  the  sum  which  was 
realized  therefor  was  all  that  could  have  been  obtained  ; 
and,  the  defendant  having  paid  the  full  value  of  the 
property,  it  follows  that  the  decree  is  affirmed. 

Affirmed. 


Argued  17  April;  decided  22  May,  1889 
STATE  r.  MCGRATH. 

[57  Pac.321.] 

1.  Criminal  Law— Competency  of  Wife  as  Witness.— Section  713  of  Hill's 

Ann.  Laws,  providing  that  If  a  party  offer  himself  as  a  witness  It  shall  be 
deemed  a  consent  to  the  examination  of  his  wife,  does  not  apply  to  criminal 
proceedings,  the  criminal  code  being  complete  within  itself  (section  1886)  on 
that  subject 

2.  Idem.— Sections  1365  and  1366  of  Hill's  Ann.  Laws,  making  a  defendant  in  a 

criminal  proceeding  a  competent  witness  at  his  own  request,  and  a  husband 
or  wife  a  competent  witness  against  the  other  by  the  consent  of  both,  mean 
an  active  consent,  and  not  such  as  may  be  implied  from  the  fact  that  the 
other  spouse  has  testified. 

3.  Cross  Examination  is  Discretionary.— The  extent  of  the  cross  examina- 

tion of  witnesses  rests  largely  In  the  discretion  of  the  trial  court,  and  error 
must  affirmatively  appear,  or  It  will  not  be  reviewed. 

From  Linn  :     Geo.  H.  Burnett,  Judge. 

M.  T.  McGrath,  having  been  convicted  of  murder  in 
the  first  degree,  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
Weatherford  &  Wyatt,  with  an  oral  argument  by  Mr.  J. 
R.Wyatt. 

For  the  state  there  was  a  brief  over  the  names  of  D.  R. 
N.  Blackburn,  Attorney-General,  Samuel  L.  Hayden,  Dis- 
trict Attorney,  J.  J.  Whitney,  and  A.  C.  Woodcock,  with  an 
oral  argument  by  Mr.  Blackburn  and  Mr.  John  H.  McNary. 
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Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  and  convicted  of  murder 
in  the  first  degree,  and  from  the  judgment  of  death  which 
followed  he  appeals.  Upon  the  trial  he  offered  himself 
as  a  witness,  and  gave  testimony  from  which  it  might  be 
inferred  that  the  deceased  had  been  criminally  intimate 
with  his  wife.  In  rebuttal  the  state  called  her  as  a  wit- 
ness, and,  against  his  objections  and  protest,  she  was 
permitted  to  testify  in  reference  to  that  matter ;  and  the 
admission  of  her  testimony  is  the  principal  error  assigned 
and  relied  upon  to  reverse  the  judgment.  It  is  a  firmly 
established  rule  of  the  common  law,  grounded  on  princi- 
ples of  public  policy,  that  neither  husband  nor  wife  is  a 
competent  witness  in  a  criminal  action  against  the  other, 
except  in  cases  of  personal  injury  of  one  to  the  other  :  1 
Greenleaf,  Ev.  §  334.  And,  while  the  power  of  the  leg- 
islature to  change  or  modify  this  rule  is  undoubted,  its 
intention  to  do  so  should  not  be  lightly  imputed,  for,  as 
said  by  Mr.  Justice  Brewer,  in  Bassett  v.  United  States, 
137  U.  S.  505  (11  Sup.  Ct.  167):  "It  cannot  be  assumed 
that  it  is  indifferent  to  sacred  things,  or  that  it  means  to 
lower  the  holy  relations  of  husband  and  wife  to  the  ma- 
terial plane  of  simple  contract.  So,  before  any  departure 
from  the  rule  affirmed  through  the  ages  of  the  common 
law — a  rule  having  its  solid  foundation  in  the  best  inter- 
ests of  society — can  be  adjudged,  the  language  declaring 
the  legislative  will  should  be  so  clear  as  to  prevent  doubt 
as  to  its  intent  and  limit."  Unless,  therefore,  the  legis- 
lature has  clearly  provided  that  a  wife  shall  be  a  com- 
petent witness  against  her  husband  in  a  criminal  action, 
without  his  consent,  the  judgment  from  which  the  appeal 
is  taken  must  be  reversed. 

As  presented,  the  determination  of  this  question  re- 
quires a  consideration  of  Subd.  1  of  Section  712  and  Sec- 
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tion  713  of  the  Code  of  Civil  Procedure  and  Sections  1364 
and  1366  of  the  Criminal  Code.  These  sections  read  as 
follows : 

Section  712,  subd.  1.  "A  husband  shall  not  be  ex- 
amined for  or  against  his  wife  without  her  consent,  nor 
a  wife  for  or  against  her  husband  without  his  consent ; 
nor  can  either,  during  the  marriage  or  afterwards,  be, 
without  the  consent  of  the  other,  examined  as  to  any 
communication  made  by  one  to  the  other  during  the 
marriage.  But  the  exception  does  not  apply  to  a  civil 
action,  suit,  or  proceeding  by  one  against  the  other,  nor 
to  a  criminal  action  or  proceeding  for  a  crime  committed 
by  one  against  the  other." 

Section  713.  "If  a  party  to  the  action,  suit,  or  pro- 
ceeding offer  himself  as  a  witness,  that  is  to  be  deemed 
a  consent  to  the  examination  also  of  a  wife,  husband, 
attorney,  clergyman,  physician,  or  surgeon  on  the  same 
subject,  within  the  meaning  of  subd.  1  *  *  *  of  the 
last  section." 

Section  1364.  "The  law  of  evidence  in  civil  actions  is 
also  the  law  of  evidence  in  criminal  actions  and  proceed- 
ings, except  as  otherwise  specially  provided  in  this  code." 

Section  1366.  "In  all  criminal  actions,  where  the  hus- 
band is  the  party  accused,  the  wife  shall  be  a  competent 
witness,  and  when  the  wife  is  the  party  accused,  the 
husband  shall  be  a  competent  witness  ;  but  neither  hus- 
band nor  wife,  in  such  cases,  shall  be /compelled  or  allowed 
to  testify  in  such  cases  unless  by  consent  of  both  of  them  ; 
provided,  that  in  all  cases  of  personal  violence  upon  either 
by  the  other,  the  injured  party,  husband  or  wife,  shall  be 
allowed  to  testify  against  the  other." 

The  contention  for  the  state  is  that  the  defendant,  by 
offering  himself  as  a  witness,  is  deemed  to  have  con- 
sented to  the  examination  of  his  wife.  This  argument  is 
based  on  section  713,  which  it  is  claimed  is  made  appli- 
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cable  to  criminal  actions  by  section  1364.  There  are  two 
answers  to  this  position,  either  of  which,  to  our  minds, 
is  conclusive.  Section  713  only  purports  to  define  what 
shall  be  deemed  a  consent  within  the  meaning  of  section 
712.  It  does  not  provide,  as  a  general  rule  of  evidence, 
that,  if  a  party  to  an  action  offer  himself  or  herself  as  a 
witness,  it  shall  be  deemed  a  consent  in  all  cases  to  the 
examination  also  of  the  husband  or  wife  of  such  party, 
but  it  is  expressly  confined  to  section  712.  The  latter 
section  is  found  in  the  Code  of  Civil  Procedure,  and,  so 
far  as  it  relates  to  the  competency  of  a  husband  or  wife 
as  a  witness  against  the  other,  can  have  no  possible  ap- 
plication to  a  criminal  action,  because  the  criminal  code 
is  complete  within  itself  upon  that  subject.  Prior  to 
1880,  it  provided  that  a  husband  or  wife  could  not  be  a 
witness  for  or  against  each  other,  except  where  the  crime 
was  committed  by  one  against  the  other,  even  by  consent 
(Deady's  Code,  §  167),  and  since  that  time  only  by  the 
consent  of  both  (Hill's  Ann.  Laws,  §  1366) .  So  that,  if 
we  look  at  the  case  from  this  standpoint  alone,  the  court 
erred  in  holding  that  defendant,  by  offering  himself  as  a^ 
witness,  consented  to  the  examination  of  his  wife. 

2.  But  there  is  another,  and  perhaps  more  cogent, 
reason  for  this  conclusion.  Sections  1365*  and  1366  of 
Hill's  Ann.  Laws,  which  make  a  defendant  in  a  criminal 
action  a  competent  witness  at  his  own  request,  and  a 
husband  or  wife  a  competent  witness  for  or  against  the 
other  by  the  consent  of  both,  were  passed  in  1880,  and 
are  both  a  part  of  the  same  act  (Laws,  1880,  p.  28) ,  and 
embody  the  latest  expression  of  the  legislative  will  upon 
the  subject.     At  the  time  of  their  enactment  the  legisla- 

*  Note.— This  section,  so  far  as  applicable  here,  reads  as  follows:  "In  the  trial 
of,  or  examination  upon,  all  Indictments  *  *  *  before  any  court  or  other  tri- 
bunal against  persons  accused  or  charged  with  the  commission  of  crimes  or 
offenses,  the  person  so  charged  or  accused  shall,  at  his  own  request,  but  not 
otherwise,  be  deemed  a  competent  witness,"  etc.— Reporter. 
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ture  had  under  consideration  both  the  propriety  of  the 
defendant  being  permitted  to  testify  in  his  own  behalf 
and  of  modifying  the  common-law  rule  in  reference  to 
the  competency  as  a  witness  of  a  husband  or  wife  in 
criminal  cases.  It  is  but  a  reasonable  presumption, 
therefore,  that  it  intended  and  did  embody  in  the  act  an 
expression  of  the  entire  legislative  will  on  the  subject ; 
and  when  it  provided  that  neither  husband  nor  wife 
should,  without  the  consent  of  both,  be  allowed  or  com- 
pelled to  testify  against  the  other  in  a  criminal  action,  it 
meant  an  active  assent,  and  not  that  it  could  be  implied 
from  the  fact  that  a  defendant  availed  himself  of  the  pro- 
vision of  another  section  of  the  same  act,  and  testified  in 
his  own  behalf.  The  common-law  rule  prohibiting  either 
a  husband  or  wife  from  being  a  witness  in  a  cause  to 
which  the  other  is  a  party  was  so  strict,  and  the  public 
had  such  an  interest  in  its  observance,  that,  according  to 
Mr.  Greenleaf,  it  could  not  be  relaxed  even  by  their  con- 
sent:  1  Greenleaf,  Ev.  §  340.  Our  statute,  however, 
has  so  far  modified  this  rule  that  either  may  be  a  witness 
for  or  against  the  other  in  a  criminal  action  by  the  con- 
sent of  both,  but  it  would  be  relaxing  it  to  an  extent  not 
contemplated  by  the  legislature,  and  wholly  unauthor- 
ized by  any  statutory  provision,  to  hold  that  such  con- 
sent is  to  be  implied  from  the  fact  that  the  defendant 
offered  himself  as  a  witness.  Statutes  of  this  character 
are  in  derogation  of  an  ancient  and  well-established  rule 
of  the  common  law  based  upon  grave  reasons  of  public 
policy,  and  it  is  therefore  never  presumed  that  the  legis- 
lature intended  to  make  any  innovation  on  such  rule, 
further  than  its  language  imports :  Eudlich,  Interp. 
St.  §  127;  Byrd  v.  State,  67  Miss.  243  (34  Am.  Rep. 
440)  ;  Hubbell  v.  Grant,  39  Mich.  641.  If  the  legislature 
had  intended  that  by  offering  himself  as  a  witness  a  de- 

85  Ob.— 8. 
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fendant  in  a  criminal  action  should  be  deemed  to  have 
consented  to  the  examination  of  his  wife,  it  would  have 
been  a  very  simple  matter  for  it  to  have  so  provided .  It 
did  not  see  fit  to  do  so,  but,  on  the  contrary,  expressly 
declared  that  she  should  be  a  competent  witness  only  by 
the  consent  of  both,  and  we  are  therefore  bound  to  hold 
that  under  this  statute  a  wife  cannot  testify  as  a  witness 
in  a  criminal  action  against  her  husband,  except  in  cases 
of  personal  violence  upon  her,  unless  by  his  consent. 

3.  The  other  assignments  of  error  are  substantially 
without  merit.  The  cross-examination  of  the  witness 
Springate  may  have  been  restricted  to  somewhat  narrow 
limits,  but,  as  the  extent  of  a  cross-examination  rests 
largely  in  the  discretion  of  the  trial  court,  it  was  not 
reversible  error. 

It  is  not  entirely  clear,  from  the  bill  of  exceptions, 
what  connection  the  penknife  found  on  the  defendant  at 
the  time  of  his  arrest,  and  which  the  court  allowed  to  be 
introduced  in  evidence,  had  with  the  commission  of  his 
alleged  crime,  but  it  does  not  seem  to  us  that  its  admis- 
sion was  error. 

The  instruction  respecting  the  evidence  of  the  good 
character  of  the  defendant  is  in  harmony  with  the  rule 
laid  down  by  this  court  in  State  v.  Garrand,  5  Or.  224, 
and  State  v.  Porter,  32  Or.  135  (49  Pac.  964).  Judgment 
reversed,  and  new  trial  ordered.  Reversed. 

Argued  6  March;  decided  3  April,  1890. 
McNARY  i.  BUSH. 
1  g" "«B  [56  Pac.  «!«.] 

1.  Judomknt- Collateral  Attack  on  Jurisdiction.— A  Judgment  or  decree 

rendered  by  a  court  having  Jurisdiction  of  the  parties  and  of  the  subject- 
matter,  though  it  may  be  erroneous,  is  not  void,  and  cannot  be  collaterally 
attacked.  Such  a  Judgment  or  decree  is  conclusive  on  the  world  until  re- 
versed by  some  direct  proceeding:    Altman  v.  School  District,  35  Or.  85,  cited. 

2.  Receivers  for  Corporations— Collateral  Attack.— The  appointment  of 

a  receiver  for  an  Insolvent  corporation  on  the  direct  application  of  a  stock- 
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holder,  in  a  Rait  brought  for  the  Hole  purpoHe  of  closing  up  the  affairs  of  the 
corporation,  is  not  subject  to  collateral  attack  where  the  court  had  Jurisdic- 
tion of  the  corporation,  since  the  subject-matter  was  within  its  Jurisdiction, 
under  Hill's  Ann.  Laws,  \  1061,  authorizing  the  appointment  of  a  receiver  for 
insolvent  corporation  in  any  civil  action  or  proceeding  against  it. 

From  Marion  :     Henry  H.  Hewitt,  Judge. 

This  is  a  suit  brought  by  H.  P.  McNary,  as  receiver  of 
the  Williams  &  England  Banking  Company,  to  have  a 
judgment  recovered  by  the  defendant  A.  Bush,  against 
the  company,  subsequent  to  his  appointment  as  receiver, 
declared  not  a  lien  upon  the  property  and  assets  thereof. 
The  facts  material  to  an  understanding  of  the  questions 
presented  for  adjudication  are  that  the  Williams  &  En- 
gland Banking  Company  was  a  corporation  engaged  in  a 
general  banking  business  in  the  City  of  Salem,  and  was 
the  owner  of  a  large  amount  of  real  and  personal  prop- 
erty. On  the  fourteenth  of  November,  1895,  J.  A.  Baker, 
one  of  its  stockholders,  filed  a  complaint  in  the  Circuit 
Court  of  Marion  County  against  it,  in  which  he  averred, 
in  substance,  that  the  capital  stock  of  the  corporation  was 
$200,000,  and  that  he  was  the  owner  of  twenty  paid-up 
shares  thereof,  of  the  par  value  of  $2,000 ;  that  it  had 
been  conducting  a  general  banking  business,  and  had 
received  large  sums  of  money  on  deposit  from  divers  per- 
sons, which  amounted,  in  the  aggregate,  to  about  $130,- 
000 ;  that  it  had  invested  a  large  amount  of  money,  con- 
sisting of  its  capital  stock  and  a  percentage  of  its  deposits, 
in  securities  of  various  amounts  represented  by  bills  re- 
ceivable, discounts,  real  estate,  bank  buildings,  and  office 
furniture,  the  aggregate  value  of  which  was  about  $275,- 
000  ;  that  by  reason  of  the  stringency  in  the  money  mar- 
ket, and  various  rumors  affecting  the  credit  of  the  corpo- 
ration, unusually  heavy  demands  had  been  made  upon 
it  by  its  depositors,  by  reason  of  which,  and  its  inability 
to  convert  its  assets  into  money,  it  had  been  obliged  to 
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suspend  payment,  and  by  reason  thereof  was  threatened 
with  numerous  and  divers  actions  at  law  and  proceedings 
by  attachment,  and  there  was  great  danger  of  its  assets 
being  wasted  without  liquidating  its  liabilities  to  its 
depositors ;  that,  if  its  assets  should  be  properly  and 
judiciously  handled,  without  unnecessary  cost  and  litiga- 
tion, sufficient  could  be  realized  therefrom  to  liquidate  in 
full  all  its  liabilities  to  its  creditors.  The  relief  prayed 
for  was  the  appointment  of  a  receiver,  with  the  usual  and 
necessary  powers,  to  take  charge  of  the  property  and  as- 
sets of  the  corporation,  and  dispose  of  the  same  under  the 
orders  of  the  court,  for  the  purpose  of  distributing  the 
proceeds  equitably  among  its  creditors,  and  the  surplus, 
if  any,  to  its  various  stockholders.  Upon  the  filing  of  the 
complaint  a  summons  was  issued,  and  served  upon  the 
corporation,  and  thereafter,  and  on  the  same  day,  an 
order  was  made  appointing  the  plaintiff  receiver,  with 
the  usual  and  ordinary  powers.  On  the  thirteenth  of 
February,  1896,  the  defendant,  who  was  a  creditor  of 
the  banking  company  at  the  time  of  the  failure,  duly 
recovered  a  judgment  against  it  and  George  Williams 
and  William  England  as  sureties,  for  the  amount  of 
$10,616.67  and  costs  and  disbursements,  and  the  object 
of  this  suit  is  to  have  such  judgment  decreed  not  to  be  a 
lien  upon  the  real  property  of  the  corporation  now  in  the 
hands  of  the  plaintiff  as  receiver.  There  was  a  decree 
for  plaintiff.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Geo.  G.  Bingham,  to  this  effect : 

Hill's  Ann.  Laws,  §  1061,  subd.  4,  provides  for  the 
appointment  of  a  receiver  in  a  pending  suit,  but  does 
not  give  the  court  jurisdiction  to  appoint  when  the  prin- 
cipal, and,  as  here,  the  only,  relief  is  to  wind  up  the 
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affairs  of  the  corporation.  A  receiver  can  only  be  prop- 
erly appointed  when  there  is  a  suit  pending  :  Hill's  Ann. 
Laws,  §  1061;  High,  Rec.  (3  ed.)  §  17;  Smith,  Rec. 
§  13  ;  Spelling,  Priv.  Corp.  §  851 ;  Neal  v.  Hill,  16  Cal. 
145  ;  French  Bank  Case,  53  Cal.  495  ;  Jones  v.  Bank  of 
Leadville,  10  Colo.  464  (17  Pac.  272)  ;  Wallace  v.  Puree 
Pub.  Co.,  101  Iowa,  313  (70  N.  W.  216);  Buker  v.  Hoke, 
80  Fed.  973  ;  Lawrence  Iron  Works  v.  Rockbridge  Co.,  47 
Fed.  755;  Atlantic  Trust  Co.  v.  Consolidated  Storage  Co., 
49  N.  J.  Eq.  402  (23  Atl.  934);  Espuela  Land  Co.  v. 
Bindle,  5  Tex.  Civ.  App.  18  (23  S.  W.  819);  State  exrel. 
v.  Ross,  122  Mo.  435  (25  S.  W.  947). 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Woodson  T.  Slater  and  Tilmon  Ford. 

Mr.  Justice  Bean,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court. 

1.  There  are  several  questions  presented  by  the  rec- 
ord, but,  in  the  view  we  have  taken  of  the  matter,  the 
only  one  necessary  to  be  considered  is  the  contention  of 
the  defendant  that  the  appointment  of  the  receiver  was 
null  and  void.  Our  statute  (Hill's  Ann.  Laws,  §  1061) 
provides  that  "A  receiver  may  be  appointed  in  any  civil 
action,  suit  or  proceeding,  other  than  an  action  for  the 
recovery  of  specific  personal  property —  *  *  *  4.  In 
cases  provided  in  this  code,  or  by  other  statutes,  when  a 
corporation  has  been  dissolved,  or  is  insolvent,  or  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  cor- 
porate rights."  And  the  contention  for  the  defendant  is 
that  under  this  statute  a  court  of  equity  has  no  juris- 
diction or  power  to  appoint  a  receiver  except  as  ancil- 
lary to  an  actual  pending  suit ;  in  other  words,  that  it 
is  a  prerequisite  to  such  an  appointment  that  there  shall 
be  a  suit  pending,  in  which  the  application  is  made. 
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And  it  is  claimed  that  the  appointment  of  the  plaintiff 
is  void,  because  there  was  in  fact  no  such  suit,  but  the 
sole  object  and  purpose  of  the  complaint  filed  by  Baker 
was  to  obtain  the  appointment  of  a  receiver  because  the 
corporation  was  insolvent.  If  this  was  a  direct  attack 
upon  the  order  appointing  the  receiver,  there  would  be 
much  force  in  the  defendant's  position,  and  it  would  find 
support  in  a  very  large  majority  of  the  adjudged  cases. 
The  rule  is  quite  universal  that  the  mere  insolvency  of 
a  corporation  will  not  of  itself  warrant  the  appointment 
of  a  receiver,  but  it  must  also  appear  that  the  plaintiff 
has  a  probable  cause  of  action  against  it,  "and  that  the 
benefit  to  result  from  his  recovery  will  either  be  wholly 
lost  or  substantially  impaired  by  reason  of  such  insol- 
vency, unless  a  receiver  is  appointed:"  High,  Rec.  § 
18;  Smith,  Rec.  41;  French  Bank  Case,  53  Cal.  495. 
This,  however,  is  not  a  direct,  but  a  collateral,  attack, 
and  in  such  case  the  rule  is  that  if  the  court  making  the 
appointment  has  jurisdiction  of  the  subject-matter  and 
of  the  parties,  its  orders  and  proceedings,  even  though 
erroneous,  are  not  void.  "Whenever  the  validity  of  the 
appointment  of  a  receiver  is  called  into  question  in  a  col- 
lateral proceedings "  says  Mr.  Thompson,  "whether  in 
an  action  brought  by  the  receiver  or  otherwise,  the  ap- 
pointment will  be  conclusively  presumed  to  have  been 
properly  made,  provided  it  appear  that  the  court  had  a 
general  power  to  make  such  appointment,  and  that  it  had 
jurisdiction  in  the  particular  case ;  and  this  is  equally 
true  whether  the  general  power  of  the  court  to  appoint 
such  a  receiver  is  held  to  exist  under  the  principles  of 
equity  jurisprudence  or  to  have  been  conferred  by  a 
statute.  We  shall  see  that  the  proceeding  to  appoint  a 
receiver  is  essentially  a  proceeding  against  the  corpora- 
tion, and  that  the  corporation  is  a  necessary  party.  The 
test  by  which  to  determine  in  a  collateral  proceeding 
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whether  the  appointment  is  to  be  upheld  is  therefore  to 
consider  whether  it  is  binding  on  the  corporation,  for,  if 
it  is  binding  on  the  corporation,  it  cannot  be  questioned 
by  third  persons:"  5  Thompson,  Corp.  §  6864.  This 
is  but  an  application  of  the  familiar  rule  that  a  judgment 
or  decree  rendered  by  a  court  having  jurisdiction  of  the 
parties  and  of  the  subject-matter,  although  erroneous,  is 
not  void,  but  is  conclusive  until  reversed  by  some  direct 
proceeding:  Berry  v.  King,  15  Or.  165  (13  Pac.  772)  ; 
Crabill  v.  Crabill,  22  Or.  588  (30  Pac.  320) ;  Altman  v. 
School  Dist.  35  Or.  85  (56  Pac.  291). 

The  statute  of  Indiana  provided  that  a  receiver  might 
be  appointed  "in  actions  between  partners:"  Rev.  St. 
1881,  §  1222.  In  Pressley  v.  Lamb,  105  Ind.  171  (4  N. 
E.  682),  it  appears  that  Alfred  and  John  Harrison  were 
partners  doing  a  banking  business  at  Indianapolis  ;  that 
they  became  insolvent,  and  a  complaint  was  filed  by  one 
partner  against  the  other,  alleging,  in  substance,  that 
they  were  bankers  ;  that  "a  run"  had  been  going  on  by 
their  depositors  for  several  days,  whereby  their  cash  had 
been  so  reduced  that  they  were  unable  longer  to  continue 
business,  and  were  insolvent ;  that,  in  order  to  prevent 
a  multiplicity  of  suits,  and  to  save  the  assets  for  their 
creditors,  it  was  important  that  a  receiver  be  appointed, 
etc.  The  other  partner  signed  an  answer  admitting  all 
the  allegations  of  the  complaint,  and  gave  it  to  the  com- 
plaining partner,  who  presented  both  the  complaint  and 
answer  to  the  judge  in  vacation,  who,  considering  the 
proceedings  as  "an  action"  within  the  meaning  of  the 
statute,  appointed  a  receiver.  At  the  time  these  pro- 
ceedings took  place,  Pressley  was  a  creditor  of  the  firm, 
and  thereafter  sued,  and  recovered  judgment  against  its 
members  for  the  amount  of  his  debt.  He  thereupon  filed 
a  complaint  setting  out  in  detail  the  facts  touching  the 
appointment  of  the  receiver,  and  charging  that  it  was 
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void  because  without  the  jurisdiction  of  the  court,  and 
praying  that  the  lien  of  his  judgment  should  be  declared 
to  be  prior  to  the  claim  and  right  of  the  receiver.  It 
was  insisted  in  that  case,  as  here,  that  the  order  appoint- 
ing the  receiver  was  void,  because  the  proceedings  upon 
which  it  was  based  were  not  '-'an  action' '  within  the 
meaning  of  the  statute,  and  the  answer  of  the  defendant 
did  not  give  the  court  jurisdiction  of  the  person  ;  but  the 
court,  answering  the  contention,  said  that:  "Whether 
the  complaint  of  Alfred  Harrison  or  the  answer  of  John 
C.  S.  Harrison  be  good  or  bad,  or  whether  the  court,  or 
judge  in  vacation,  committed  an  error  in  any  of  the  acts, 
orders,  or  proceedings  had  or  done  upon  such  complaint 
and  answer,  are  questions  we  are  not  required  to  con- 
sider and  decide  in  the  case  in  hand.  Such  acts,  orders, 
or  proceedings,  even  though  they  might  be  found  to  be 
erroneous,  were  certainly  not  void,  because,  as  we  have 
seen,  the  court  or  judge  in  vacation  had  jurisdiction  of 
the  subject-matter  and  of  the  persons  of  the  parties.  Ap- 
pellants suit  is  a  collateral  attack  on  such  acts,  orders, 
and  proceedings  of  the  court  or  judge  in  vacation  in  the 
appointment  of  the  appellee  as  receiver,  and  cannot  be 
maintained." 

In  First  Nat.  Bank  of  Mauch  Chunk  v.  United  States 
Encaustic  Tile  Co.,  105  Ind.  227  (4  N.  E.  846),  a  receiver 
of  the  tile  company  was  appointed  upon  the  complaint 
of  two  of  its  stockholders  alleging  that  the  company  was 
indebted  in  a  large  sum  of  money,  and  was  unable  to 
meet  its  paper  in  the  due  course  of  business,  and  was  in 
imminent  danger  of  insolvency  ;  that  it  was  employing 
a  large  number  of  hands,  and  had  many  valuable  con- 
tracts outstanding,  and  a  large  stock  of  manufactured 
goods  on  hand  ;  that  it  would  be  disastrous  to  the  busi- 
ness of  the  corporation  and  to  its  creditors  and  stock- 
holders if  the  operations  of  its  factory  should  be  stopped; 
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and  if  a  receiver  was  not  appointed  to  take  charge  of 
its  assets  they  would  be  wasted  and  dissipated  by  sales 
upon  execution,  and  the  interest  of  its  creditors  be  sacri- 
ficed. The  plaintiff,  who  was  an  execution  creditor, 
subsequently  brought  suit  to  have  the  order  appointing 
the  receiver  vacated,  and  declared  void,  and  to  subject 
the  real  and  personal  property  under  his  control  to  levy 
and  sale  on  his  execution,  on  the  ground  that  the  suit 
in  which  the  appointment  was  made  was  not  an  adver- 
sary suit  as  between  the  parties  thereto.  But  the  court 
held  that  the  order  was  not  void,  and  not  subject  to  col- 
lateral attack,  and  therefore  dismissed  the  complaint. 

2.  It  is  argued  in  this  case  that  the  circuit  court  had 
no  power  to  appoint  the  plaintiff  as  receiver  because 
Baker's  complaint,  invoking  its  authority  in  that  behalf, 
shows  that  it  was  an  attempt  to  obtain  the  appointment 
of  a  receiver  on  the  ground  of  insolvency  alone,  but,  as 
we  have  seen  from  the  authorities  cited,  that  question 
cannot  be  raised  in  a  collateral  proceeding.  The  Circuit 
Court  for  Marion  County  is  a  court  having  general  equity 
powers,  which  include  the  power  of  appointing  a  receiver 
in  a  proper  case.  When  Baker's  complaint  was  presented 
to  it,  and  an  application  made  for  the  appointment  of  a 
receiver,  it  had  to  determine  whether  or  not  the  facts 
stated  therein  constituted  "an  action,  suit,  or  proceed- 
ing" within  the  meaning  of  the  statute  ;  and  its  decision 
in  that  regard,  although  erroneous,  is  not  void,  and  there- 
fore not  subject  to  collateral  attack:  Van  Fleet,  Coll. 
Attack,  §  66.  The  only  case  cited  which  seems  to  sup- 
port a  contrary  conclusion  is  that  of  State  ex  rel.  v.  Ross, 
122  Mo.  436,  (25  S.  W.  947) .  In  that  case  a  receiver  of  a 
railway  company  had  been  appointed  upon  the  petition 
of  the  company  itself  alleging  its  insolvency,  and  it  was 
held  by  a  majority  of  the  court,  upon  an  application  for 
a  writ  of  prohibition,  that  the  appointment  was  improvi- 
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dently  and  erroneously  made,  because  there  was  no  cause 
of  action  or  real  controversy  alleged  against  anybody  in 
the  petition  asking  for  the  appointment ;  and,  while 
there  are  some  expressions  in  the  opinion  of  Mr.  Justice 
Brace  to  the  effect  that  such  an  appointment  might  be 
assailed  collaterally,  it  will  be  observed  that  in  the  clos- 
ing part  of  the  opinion  he  seems  to  treat  the  writ  of  pro- 
hibition, under  the  practice  prevailing  in  Missouri,  as 
the  equivalent  of  an  appeal  or  writ  of  error,  and  gov- 
erned by  the  same  rules.  This  is  the  construction  put 
upon  his  opinion  by  Mr.  Thompson,  the  editor  of  the 
American  Law  Review  (vol.  28,  p.  925),  with  whom  we 
concur  in  the  view  that  the  dissenting  opinion  of  Mr. 
Justice  Barclay  "develops  the  evident  weakness  of  the 
opinion  of  the  court/'  and  "seems  to  make  a  conclusive 
case  in  favor  of  the  jurisdiction  by  pointing  out"  that 
the  court  making  the  appointment  "was  a  court  having 
general  equity  powers,  and  that  it  is  within  the  general 
powers  of  a  court  of  equity  to  appoint  a  receiver  in  a 
proper  case."  It  follows  from  these  views  that  the  de- 
cree of  the  court  below  must  be  affirmed,  and  it  is  so 
ordered .  Affirmed  . 


__  Decided  22  May;   rehearing  denied  17  July,  1899. 

ufm,  FIRST  NATIONAL.  BANK  v.  MACK. 

[57  Pac.326.] 

1.  Notes— Erasure— Evidence.— Where  an  action  Is  brought  on  a  promissory 

note  by  an  Indorsee,  and  the  execution  of  the  note  Is  admitted,  but  its  transfer 
to  plaintiff  Is  denied,  the  note  Itself  is  competent  evidence  for  the  purpose  of 
proving  such  transfer,  though  it  appears  to  have  an  erased  Indorsement  that 
is  unexplained. 

2.  Evidence— Varying  Terms  ob'  Writing.— In  an  action  by  a  transferee  of  a 

note  against  the  maker,  who  claimed  that  the  note  was  transferred  by  the 
payee's  agent  without  authority,  testimony  of  the  agent  that,  as  the  payee's 
sales  agent,  he  was  authorized  to  take  notes  in  payment,  and  Indorse  and  sell 
them,  and  remit  the  payee's  share  of  the  proceeds,  does  not  vary  the  terms  of 
the  note,  and  is  admissible. 
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3.  Relevancy  of  Evidence.— In  an  action  on  a  note  which  had  been  indorsed 

and  sold  by  an  agent  of  the  payee,  evidence  of  the  terms  of  the  agency  is  rele- 
vant on  an  issue  whether  such  agent  had  authority  to  sell  and  indorse  notes. 

4.  Trial— Instruction.— An  instruction  that  a  question  is  the  turning  point  in 
.  the  case  is  not  the  equivalent  of  the  statement  that  it  is  the  only  point  in  the 

case. 

5.  Trial— Instructions.— An  instruction  declaring  that  the  authority  or  ap- 

parent authority  of  an  agent  to  sell,  transfer,  and  indorse  a  note  given  to  him 
for  his  principal  is  the  turning  point  of  a  case,  is  not  erroneous  where  the 
developments  at  the  trial  have  reduced  the  controversy,  so  far  as  the  Jury 
are  concerned,  to  that  point  alone. 

6.  Idem— Power  of  Agent  to  Indorse  Note.*— An  instruction  is  not  objection- 

able, as  giving  the  Jury  to  understand  that  the  right  of  an  agent  to  take  and 
sell  negotiable  paper,  and  the  right  to  indorse  it  in  the  name  of  his  principal, 
are  one  and  the  same,  where  the  question  submitted  by  the  charge,  as  a  whole, 
is  whether  the  agent's  authority  extended  to  the  sale,  transfer,  and  indorse- 
ment of  such  paper. 

7.  Attorney's  Fees  in  Note— Question  for  Jury.— In  an  action  on  a  note 

stipulating  for  an  attorney's  fee,  where  the  allegation  of  the  complaint  that 
a  certain  sum  was  a  reasonable  fee  is  denied,  and  no  evidence  is  Introduced  on 
such  issue,  Judgment  cannot  be  given  for  any  sum  as  such  fee;  the  amount 
is  a  disputed  question,  and  must  be  settled  by  the  J  ury :  Cox  v.  Alexander •,  90 
Or.  488,  followed. 

8.  Power*  of  Supreme  Court  to  Modify  Judgment^— The  supreme  court 

may  modify  a  Judgment  in  a  law  action  by  remitting  the  excess  where  It  is 
apparent  from  the  record,  or  reverse  the  case  if  the  reduction  be  not  accepted. 

From  Washington  :     Thos.  A.  Mc Bride,  Judge. 

Action  by  the  First  National  Bank  of  Hillsboro  against 
Lizzie  A.  Mack  and  another.  On  June  15,  1894,  the 
defendants  executed  and  delivered  to  Wiley  B.  Allen  & 
Company  their  obligation,  denominated  a  "promissory 
note,"  whereby  they  undertook  to  pay  said  company  on 
January  1,  1896,  $110,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum,  and  a  reasonable  attorney's  fee 
in  case  suit  or  action  should  be  instituted  to  collect'  the 
same  or  any  part  thereof.    It  was  given  for  the  purchase 

•Note.— The  Power  of  Agents  to  Indorse  Negotiable  Paper  is  the  subject  of  a 
note  to  Gate  CUy  B.  <ft  L.  Asso.  v.  Nat.  Bank  of  Commerce  (Mo.),  27  L.  R.  A.  401. 

See,  also,  note  on  Power  of  Agent  to  Execute  Note  in  Principal's  Name,  83  Am. 
St.  Rep.  at  p.  «35.— Reporter. 

tNoTE.— On  this  point  see  Mackey  v.  Olssen,  12  Or.  429 ;  FHore  v.  Ixtdd,  29  Or. 
at  p.  535 ;    Cochran  v.  Baker,  34  Or.  655.— Reporter. 
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price  of  an  organ,  which,  by  the  terms  thereof,  was  to 
remain  the  property  of  Wiley  B.  Allen  &  Company  until 
the  note  was  fully  paid.  The  plaintiff  sues  to  recover 
upon  this  note  or  obligation,  and  sets  it  out  in  haec  verba 
in  the  complaint,  and  further  alleges  that  Wiley  B.  Allen 
&  Company  duly  sold,  assigned,  transferred,  and  deliv- 
ered the  same  to  the  plaintiff,  and  that  $25  is  a  reason- 
able attorney's  fee  for  the  prosecution  of  the  action.  The 
defendants  answer,  admitting  the  execution  of  the  note 
set  out,  but  denying  the  assignment  and  transfer,  and 
the  reasonableness  of  the  attorney's  fee.  For  a  further 
defense  they  allege,  among  other  things,  that  at  the  time 
of  the  execution  of  the  note  it  was  agreed  by  and  between 
them  and  the  said  Wiley  B.  Allen  &  Company  that  the 
same  might  be  paid  by  the  defendants  in  potatoes  at  the 
rate  of  $1  per  one  hundred  pounds,  that  such  agreement 
was  indorsed  on  the  obligation,  and  that  they  were  ready 
and  willing  to  pay  the  same  according  to  such  agreement. 
They  further  allege  that  the  note  was  delivered  to  one 

A.  A.  Meade,  the  agent  of  Wiley  B.  Allen  &  Company, 
and  that  said  agent  indorsed  and  transferred  the  same 
to  plaintiff  without  any  right  or  authority  for  so  doing. 
The  reply  puts  in  issue  all  these  allegations,  except  the 
one  touching  the  delivery  to  Meade,  the  agent  of  Wiley 

B.  Allen  &  Company.  Trial  was  had,  and  a  verdict  ren- 
dered for  the  plaintiff  in  the  sum  of  $123  ;  but  the  court 
entered  judgment  for  an  additional  sum,  equivalent  to 
the  amount  of  the  attorney's  fee  prayed  for.  The  de- 
fendants appeal.  Modified  and  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Cake 
&  Cake  and  Arthur  C.  Spencer,  with  an  oral  argument  by 
Mr.  William  M.  Cake. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thos.  H.  Tongue. 
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Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

At  the  argument  a  motion  was  filed  to  strike  out  the 
•bill  of  exceptions  because  it  had  not  been  allowed  by  the 
court  below,  nor  filed  within  the  time  prescribed  by  law. 
But  this  was  done  under  a  misapprehension  as  to  the  real 
condition  of  the  record,  and  therefore  requires  no  further 
notice. 

1.  At  the  trial  of  the  cause  the  plaintiff  called  as  a 
witness  its  cashier,  J.  D.  Merriman,  who  testified,  in  sub- 
stance, that  the  bank  purchased  the  note  on  the  fifteenth 
day  of  June,  1894 ;  and  thereupon  the  obligation  .was 
offered  and  admitted  in  evidence,  over  the  objection  of 
the  defendants  that  it  was  incompetent  because  it  ap- 
peared that  an  erasure  had  been  made  of  an  indorsement 
thereon,  which  had  not  been  explained  or  otherwise  ac- 
counted for.  The  action  of  the  court  in  this  respect  is 
assigned  as  error.  The  objection  is  based  upon  the 
statute  (Hill's  Ann.  Laws,  §  788)  which  requires  that  a 
party  producing  a  writing  as  genuine,  which  has  been 
altered,  or  appears  to  have  been  altered,  after  its  execu- 
tion, in  a  part  material  to  the  question  in  dispute,  shall 
account  for  the  appearance  or  alteration  before  he  shall 
be  permitted  to  introduce  it.  That  there  had  been  an 
erasure  was  apparent.  It  was  a  complete  obliteration,  so 
that  nothing  remained  to  indicate  what  had  been  erased. 
The  point  is,  was  the  erasure  or  obliteration  material  to 
the  question  in  controversy?  The  instrument  sued  on  is 
set  forth  in  the  complaint,  and  the  defendants  expressly 
admit  that  it  is  the  identical  one  which  they  executed 
and  delivered  to  Wiley  B.  Allen  &  Company ;  hence  it 
was  wholly  unnecessary  to  produce  it  at  the  trial,  or  to 
introduce  it  in  evidence,  for  the  very  fact  of  its  existence 
in  the  form  as  alleged  was  admitted.     If  a  writing  ap- 
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pears  to  have  been  altered  in  a  material  respect,  the 
statutory  presumption  is  that  it  was  done  subsequent  to 
execution,  and,  unless  explained,  it  is  not  competent  evi- 
dence of  what  it  purports  to  recite  ;  so  that  the  objection- 
goes  to  the  competency  of  the  instrument  to  prove  the 
agreement  of  the  parties.  But  the  establishment  of  the 
.agreement  is  not  a  question  in  dispute,  because  the  par- 
ties have  obviated  it  by  a  perfect  agreement,  upon  the 
record  and  by  the  pleadings,  touching  its  terms  and  con- 
ditions. The  only  sufficient  reason  for  introducing  it  was 
to  establish  its  indorsement  and  transfer  by  the  payee  to 
the  plaintiff,  and  for  this  purpose  it  must  be  conceded 
that  it  was  altogether  competent. 

There  is  a  seeming  complication  touching  the  matter, 
by  reason  of  the  defendants'  plea  that  at  the  time  of  the 
execution  of  the  said  note  it  was  agreed  by  and  between 
them  and  the  payee  that  it  might  be  paid  by  the  delivery 
of  potatoes  at  the  rate  of  $1  per  one  hundred  pounds, 
and  that  said  agreement  was  indorsed  thereon.  But 
these  averments  of  defendants  do  not  countervail  the 
effect  of  their  admission  of  the  execution  and  delivery 
of  the  identical  note  or  obligation  sued  on.  They  seem 
to  have  proceeded  upon  the  theory  that  the  indorsement 
constituted  a  separate  agreement,  modifying  the  original ; 
and  the  defense  insisted  upon  was  that  the  obligation 
upon  which  the  action  was  instituted  had  been  discharged 
by  a  fulfillment  of,  or  a  willingness  to  comply  with,  the 
separate  agreement.  No  doubt,  an  indorsement  upon  a 
promissory  note,  varying  or  modifying  its  terms,  made 
contemporaneously  with  the  execution  and  delivery 
thereof,  becomes  part  and  parcel  of  the  note  itself ;  but 
where  the  note  is  sued  on,  disregarding  the  indorsement, 
and  the  defendant  admits  the  execution  as  alleged,  then 
the  indorsement  cannot  be  material  in  the  establishment 
of   the  plaintiff's  cause  of  action.     If  defendants  had 
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controverted  plaintiff's  allegations  touching  the  terms  of 
the  obligation,  and  set  up  the  agreement  as  modified  by 
the  indorsement,  this  would  have  presented  a  contro- 
versy touching  the  true  agreement,  and  then  the  erasure 
would  have  presented  an  obstacle  to  its  introduction  in 
evidence  ;  but  not  so  where  the  existence  of  the  obliga- 
tion as  sued  on  is  expressly  admitted. 

2.  During  the  course  of  the  trial  the  plaintiff  called 
A.  A.  Meade  as  a  witness  in  its  behalf,  who  testified,  in 
substance,  that  on  the  fifteenth  day  of  June,  1894,  he  was 
engaged  in  selling  pianos  and  organs  for  Wiley  B.  Allen 
&  Company,  and  was  the  person  mentioned  in  the  plead- 
ings as  the  agent  of  said  company  ;  that  he  acted  as  such 
agent  in  the  sale  of  instruments  for  several  months,  and 
was  authorized  to  receive  payment  and  to  take  notes 
therefor ;  that  he  sold  the  note  in  controversy  to  the 
bank,  and  the  writing  on  the  back  thereof  appeared  to 
be  his.  He  was  further  permitted  to  testify,  over  the 
objection  of  the  defendants,  that  Wiley  B.  Allen  was  the 
manager  of  Wiley  B.  Allen  &  Company,  that  his  deal- 
ings with  the  company  were  through  Mr.  Allen  exclu- 
sively, that  on  one  occasion  he  had  asked  Allen  with 
reference  to  discounting  notes  to  the  bank,  and  that 
Allen  had  said  it  was  perfectly  satisfactory  to  him.  He 
further  testified  that  the  pianos  and  organs  were  billed 
to  him  at  a  certain  price,  and  the  amount  received  above 
such  price  was  to  belong  to  him ;  that  the  organ  for 
which  the  obligation  in  suit  was  given  was  billed  to  him 
at  something  like  $70 ;  that  he  had  an  arrangement 
whereby,  in  case  he  sent  in  the  cash,  he  was  to  receive 
ten  or  twelve  per  cent,  discount ;  that  he  did  not  re- 
member how  much  he  was  to  receive  for  the  note,  but 
that  it  was  over  $70,  and  he  sent  the  price  of  the  organ, 
less  the  money  discount,  to  Wiley  B.  Allen  &  Company ; 
that  he  had  sold  other  notes  in  pursuance  of  his  busi- 
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ness  relations  with  the  company ;  that  he  did  not  know 
whether  Allen  knew  it  or  not,  but  that  he  sent  the  cash 
to  him  in  every  instance.  One  ground  of  objection  urged 
is  that  the  testimony  tended  to  vary  the  terms  of  the 
obligation  sued  upon.  It  has  no  allusion,  however,  to 
the  terms  of  that  instrument,  but  relates  entirely  to  the 
pre-existing  arrangements  between  Wiley  B.  Allen  & 
Company  and  Meade,  in  pursuance  of  which  he  was 
acting  as  the  agent  of  the  company. 

3.  Again,  it  is  urged  that  the  testimony  showing  the 
nature  of  the  agreement  between  the  company  and  the 
witness  touching  the  sale  of  pianos  and  organs,  and 
especially  that  which  tends  to  show  that  the  witness  had 
a  personal  interest  in  the  proceeds  of  sale,  was  immaterial 
and  irrelevant,  and  operated  prejudicially  to  defendants. 
But  such  is  clearly  not  the  case.  The  sole  purpose  of  its 
introduction  was  to  establish  the  authority  of  Meade  to 
act  as  the  agent  of  Wiley  B.  Allen  &  Company  to  sell, 
transfer,  and  indorse  the  note  sued  upon.  For  that  pur- 
pose it  was  perfectly  relevant.  It  served  to  indicate  the 
mode  of  dealing  between  the  company  and  Meade,  the 
manner  in  which  he  was  permitted  to  deal  with  others, 
and  to  establish  the  real  relationship  existing  between 
them,  by  which  third  persons  should  be  controlled  and 
governed. 

4.  By  the  general  charge  the  jury  was  instructed, 
among  other  things,  in  effect :  That  if  Meade  was  the 
agent  of  Wiley  B.  Allen  &  Company,  and  as  such  had 
authority  to  sell  the  notes  taken  for  the  sale  of  instru- 
ments, and  remit  to  Wiley  B.  Allen  &  Company  their 
share  of  the  proceeds,  the  bank  became  the  owner  of  the 
note  in  question  ;  that  if  he  was  not  such  agent,  and  had 
no  such  authority,  then  the  bank  did  not  get  any  title  by 
his  indorsement  thereon  of  the  name  of  the  company ; 
that  the  question  is :     Was  he  the  agent?     Did  he  have 
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authority  or  apparent  authority  to  take  paper  of  this 
kind,  sell  it,  and  remit  them  the  proceeds?  They  were 
told  that  this  was  the  turning  point  of  the  case.  That 
such  authority  must  be  shown  by  proof  that  he  was 
specially  authorized  to  do  it,  or  by  a  course  of  dealing 
that  would  be  equivalent  thereto ;  that  if  a  man,  with 
knowledge  of  the  facts,  allows  another  to  set  himself 
up  as  his  agent,  to  deal  in  and  indorse  promissory  notes, 
and  allows  him  to  do  that  for  a  long  time,  until  he  suc- 
ceeds, in  and  by  his  acquiescence,  in  inducing  the  public 
to  believe  that  this  man  is  his  agent,  he  is  estopped  ; 
that,  if  he  gives  him  apparent  authority,  he  cannot  set 
up  any  secret  instructions  between  them,  not  made  known 
to  the  public  ;  he  could  not  hold  the  man  out  to  the  world 
as  his  agent,  by  constant  recognition  of  his  transactions 
in  any  particular  manner,  and  then  say  there  was  some 
secret  agreement  between  them  whereby  such  transac- 
tions were  not  authorized.  A  further  instruction  was 
that  the  burden  of  proof  is  upon  the  plaintiff  to  show 
that  Meade  was  their  agent,  with  authority  to  make  this 
kind  of  transfer,  and  sell  these  notes  and  dispose  of  the 
proceeds ;  that  the  bank  must  know  the  limit  and  ex- 
tent of  his  authority,  and  it  is  for  the  jury  to  determine 
whether  it  has  established  the  fact  of  his  agency  or  not. 
The  defendants  complain  because  the  court  indicated  to 
the  jury  that  the  question  whether  Meade  was  the  agent 
of  Wiley  B.  Allen  &  Company,  with  authority  to  take 
paper,  sell  it,  and  remit  the  proceeds,  was  the  turning 
point  in  the  case.  This  is  not  the  equivalent  of  saying 
to  them  that  it  was  the  only  point  in  the  case,  but  that 
it  was  the  pivotal  point,  and,  without  a  finding  that 
Meade  was  the  agent  of  Wiley  B.  Allen  &  Company  for 
the  purposes  of  sale  and  transfer  of  the  paper,  that  the 
plaintiff  must  fail. 

35  OB.— 9. 


130  First  National  Bank  v.  Mack.         [35  Or. 

5.  But,  if  defendants'  construction  be  given  its  full 
weight,  the  court  is  still  right,  as  the  developments  at 
the  trial  had  reduced  the  controversy,  so  far  as  the  jury 
were  concerned,  to  that  point  alone.  The  defendants 
had  utterly  failed  in  their  separate  defenses,  and  the 
only  controversy  left  was  touching  the  ownership  of  the 
paper  by  the  plaintiff,  and  this  arose  upon  the  denials  of 
plaintiff's  allegations  of  ownership. 

6.  The  other  phase  of  the  objection  is  that  the  court 
gave  the  jury  to  understand  that  the  right  to  take  and 
sell  paper,  and  the  right  to  indorse  it  in  the  name  of  the 
principal,  are  one  and  the  same.  But  the  instruction 
will  not  bear  such  an  interpretation.  The  question  sub- 
mitted, when  the  charge  is  read  as  a  whole,  was  whether 
Meade's  agency  extended  to  the  sale,  transfer,  and  in- 
dorsement of  such  paper,  and  especially  to  the  note  in 
question,  so  as  to  pass  title  to  the  plaintiff.  Neither  is 
the  instruction  open  to  the  objection  that  it  assumes  that 
Allen  had  knowledge  of  the  sale  and  transfer  of  notes 
theretofore  made  by  Meade.  There  was  testimony  to 
go  to  the  jury  on  that  point,  and  the  matter  was  properly 
left  to  their  determination. 

Error  is  also  predicated  upon  the  court's  refusal  to 
instruct,  at  the  request  of  the  defendants,  that  Meade's 
right  to  indorse  the  note  would  not  be  affected  by  any 
interest  which  he  might  have  in  the  paper,  and,  there- 
fore, that  the  jury  should  not  consider  such  interest  in 
determining  the  right  or  authority  of  Meade  to  transfer 
the  note  in  the  name  of  Wiley  B.  Allen  &  Company. 
This  matter  was,  however,  in  effect,  covered  by  the  gen- 
eral charge.  The  jury  were  so  clearly  instructed  that 
Meade  must  have  been  the  agent  of  Wiley  B.  Allen  & 
Company,  with  authority  to  sell,  transfer,  and  indorse 
its  paper,  before  the  plaintiff  could  have  obtained  title, 
that  they  undoubtedly  understood  the  question  of   his 
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agency  was  not  affected  by  any  interest  he  may  have 
had  in  the  note  itself ;  and  the  refusal  to  so  instruct  could 
not  have  operated  prejudicially  to  the  defendants. 

7.  After  the  verdict,  the  court,  at  plaintiff's  request, 
entered  judgment  for  the  whole  of  the  attorney's  fee 
prayed  for,  in  addition  to  the  amount  of  the  verdict. 
There  was  no  evidence  introduced  at  the  trial  touching 
the  reasonableness  of  the  fee,  and,  while  there  was  an 
issue  in  the  pleadings  respecting  it,  the  matter  was  not 
contested  before  the  jury,  and  they  returned  a  verdict 
for  the  amount  of  the  note  and  interest,  disregarding 
such  fee.  The  defendants  subsequently  moved  for  a 
modification  of  the  judgment  by  striking  out  such  attor- 
ney's fee,  but  this  was  refused  by  the  court,  and  error  is 
assigned.  Under  the  ruling  of  Cox  v.  Alexander,  30  Or. 
438  (46  Pac.  794),  the  assignment  is  well  made,  and  the 
motion  should  have  been  allowed. 

8.  The  judgment  below  will  therefore  be  reversed 
unless  within  ten  days  from  this  date  the  plaintiff  shall 
remit  the  amount  of  such  attorney's  fee  upon  the  record 
here,  but  upon  such  remission  it  will  be  affirmed ;  the 
costs  of  the  appeal  to  be  taxed  against  the  plaintiff. 

Modified  and  Affirmed. 


Decided  22  May ;  rehearing  denied  11  August,  1801). 
CARNEY  r.  DUNIWAY. 

[57  Pac.  192,  68  Pac.  105.] 

1.  Waivkb  of  Motion  for  Nonsuit.— In  view  of  Section  24tf,  Hill's  Ann.  Laws, 

permitting  defendant  to  have  a  Judgment  of  nonsuit  when  plaintiff  has  failed 
to  prove  a  cause  sufficient  to  be  submitted  to  a  Jury,  a  motion  for  a  nonsuit 
is  not  waived  by  subsequently  introducing  evidence. 

2.  Appeal— No  Presumption  that  Error  was  Cured.— Error  affirmatively 

disclosed  by  the  record  will  not  be  presumed  to  have  been  subsequently  cured, 
where  the  record  Is  silent  In  that  respect:  Nickum  v.  Gaston,  24  Or.  880,  fol- 
lowed. 

3.  Notes— Ultra  Vires  Indorsement  by  Corporation.— The  production  of 

notes  and  proof  of  defendant  corporation's  indorsement  thereon  in  an  action 
by  the  original  payee  does  not  raise  the  presumption  that  such  indorsements 
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were  made  In  the  usual  course  of  business,  when  the  plaintiff  him  self  testified 
to  the  facts  and  circumstances  surrounding  their  execution  and  indorsement, 
which  rebutted  any  presumption  which  might  otherwise  have  attached  by 
the  production  of  the  notes  and  proof  of  the  indorsement :  Owens  v.  8ncll,  29 
Or.  482,  cited. 

4.  Motion  for  Nonsuit— Subsequent  Evidence.— The  doctrine  that  where  de- 
fendant, after  denial  of  a  motion  for  nonsuit,  gives  evidence  supplying  the 
defect  in  plaintiff's  case,  the  ruling  on  the  motion  will  not  be  reviewed  on 
appeal,  does  not  apply  where  the  bill  of  exceptions  fails  to  show  that  defend- 
ant offered  any  evidence,  or,  if  he  did  offer  any,  what  it  was:  Bennett  v. 
Northern  Pac.  Express  C*>.,  12  Or.  49,  distinguished. 

From  Multnomah  :     Henry  E.  McGinn,  Judge. 

This  is  an  action  by  W.  W.  Carney  against  H.  R. 
Duniway  and  the  Brower  &  Thompson  Lumber  Com- 
pany, a  private  corporation,  to  recover  on  four  certain 
promissory  notes,  aggregating  in  amount  about  the  sum 
of  $17,000,  made  by  the  defendant  Duniway  and  indorsed 
before  delivery,  "Brower  &  Thompson  Lumber  Co.,  by 
E.  H.  Thompson,  Manager."  The  complaint  after  al- 
leging the  making  of  the  notes  by  Duniway,  and  the  in- 
corporation of  the  Brower  &  Thompson  Lumber  Com- 
pany, avers  that  the  corporation,  "for  a  valuable  con- 
sideration to  it  paid,  duly  indorsed"  such  promissory 
notes,  "and  then  and  there  promised  and  agreed  to  pay 
the  same  at  maturity."  Duniway  made  no  defense  to  the 
action,  and  a  judgment  by  default  was  rendered  against 
him.  The  Brower  &  Thompson  Lumber  Company  an- 
swered, denying,  among  other  things,  that  it  indorsed 
the  notes  in  question  for  a  valuable  consideration  or  at 
all,  and  affirmatively  alleged  that  such  pretended  in- 
dorsement was  made  without  its  authority  by  E.  H. 
Thompson,  its  manager,  for  the  mere  accommodation 
of  the  defendant  Duniway,  and  without  consideration. 
The  reply  put  in  issue  the  affirmative  allegations  of  the 
answer,  and,  among  other  things,  alleged  that  all  the 
stock  of  the  Brower  &  Thompson  Lumber  Company, 
except  a  small  number  of  shares,  was  owned  and  con- 
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trolled  by  Duniway  and  Thompson,  and  that  the  notes 
in  suit  were  given  for  money  advanced  by  the  plaintiff 
to  Duniway  for  the  use  and  benefit  of  the  defendant  cor- 
poration and  the  Duniway  Lumber  Company.  The  trial 
resulted  in  a  verdict  and  judgment  for  plaintiff  against 
the  Brower  &  Thompson  Lumber  Company,  from  which 
it  appeals,  assigning  as  error  the  overruling  of  its  motion 
for  a  nonsuit  made  at  the  close  of  the  plaintiff's  testi- 
mony. Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Durham,  Piatt  &  Piatt,  Paxton,  Beach  &  Simon,  and  Geo. 
W.  Hazen,  with  an  oral  argument  by  Messrs.  Jarvis  V. 
Beach  and  Geo.  H.  Durham. 

For  respondent  there  was  a  brief  over  the  names  of 
Dolph,  Mallory  &  Simon,  and  Geo.  W.  P.  Joseph,  with  an 
oral  argument  by  Mr.  Joseph  Simon. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion  of  the  court. 

1.  Before  proceeding  to  a  consideration  of  the  merits, 
it  is  necessary  to  dispose  of  a  preliminary  question  of 
practice,  which  it  is  insisted  by  the  plaintiff's  counsel 
will,  when  correctly  determined,  require,  an  affirmance 
of  the  judgment  without  further  examination.  The  bill 
of  exceptions  contains  all  the  evidence  given  prior  to  the 
motion  for  a  nonsuit,  but  does  not  affirmatively  show  that 
no  evidence  was  introduced  after  the  motion  was  over- 
ruled. The  plaintiff  contends  that  a  defendant  waives 
his  motion  for  a  nonsuit  by  proceeding  with  his  defense 
and  putting  in  testimony  in  his  own  behalf  after  the 
motion  has  been  overruled,  and  it  will  be  presumed  that 
such  proceeding  was  had  in  this  case,  in  the  absence  of 
an  affirmative  showing  to  the  contrary,  but,  if  this  is  not 
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so,  then,  inasmuch  as  the  court  will  not  review  the  ruling 
on  a  motion  for  a  nonsuit  where  the  defect  in  the  plain- 
tiff's case  has  been  cured  by  subsequent  testimony  (Ben- 
nett v.  Northern  Pac.  Express  Co.,  12  Or.  49,  6  Pac.  160), 
it  will  be  presumed,  where  the  record  is  silent,  that  such 
testimony  was  introduced  after  the  motion  was  over- 
ruled. The  rule  in  the  federal  and  some  of  the  state 
courts  is  that  a  motion  by  a  defendant  for  an  involuntary 
nonsuit  or  for  a  verdict  in  his  favor  is  waived  by  the  sub- 
sequent introduction  by  him  of  testimony  in  the  further 
progress  of  the  case  :  Railway  Co.  v.  Cummings,  106  U. 
S.  700  (1  Sup.  Ct.  493);  Columbia  R.  R.  Co.  v.  Haw- 
thorne, 144  U.  S.  202  (12  Sup.  Ct.  591);  Union  Ins. 
Co.  v.  Smith,  124  U.  S.  405  (8  Sup.  Ct.  534);  Bogk  v. 
Gassert,  149  U.  S.  17  (13  Sup.  Ct.  738);  Elliott,  Gen. 
Prac.  §  881.  But  such  has  never  been  regarded  as  the 
rule  in  this  state,  nor  do  we  think  it  ought  to  prevail 
where  the  statute  provides,  as  it  does  here,  that  a  judg- 
ment of  nonsuit  may  be  given  on  motion  of  the  defendant 
1  'when  upon  the  trial  the  plaintiff  fails  to  prove  a  cause 
sufficient  to  be  submitted  to  the  jury:"  Hill's  Ann. 
Laws,  §  246.  The  Supreme  Court  of  the  United  States 
holds  that  the  federal  courts  have  no  power  to  order  a 
nonsuit  without  the  plaintiff's  acquiescence  :  Elmore  v. 
Grymes,  26  U.  S.  (1  Pet.)  469;  Crane  v.  Morris,  31  U. 
S.  (6  Pet.)  598  ;  Silsby  v.  Foote,  55  U.  S.  (14  How.)  218; 
Castle  v.  Bullard,  64  U.  S.  (23  How.)  172.  And  in  many 
states  the  rule  is  the  same  :  16  Am.  &  Eng.  Enc.  Law 
(1  ed.),  733.  Where  this  doctrine  prevails,  the  practice, 
when  the  plaintiff  fails  to  make  out  his  case,  is  for  the 
defendant  to  move  the  court  to  direct  a  verdict  in  his 
favor;  and  although,  as  said  by  Mr.  Justice  Field  in 
Oscanyan  v.  Arms  Co.,  103  U.  S.  261,  the  difference  be- 
tween such  a  motion  and  one  for  a  nonsuit  is  in  many 
respects  "rather  a  matter  of  form  than  of  substance," 


May,  1899.]  Carney  v.  Duniway.  135 

yet  it  is  sufficient  to  distinguish  the  practice  where  it 
prevails  from  what  it  should  be  under  statutes  similar  to 
ours.  Under  our  statute  ths  defendant  is  entitled  to  an 
involuntary  nonsuit,  as  a  matter  of  right,  if  the  plaintiff 
fails  to  prove  a  cause  sufficient  to  be  submitted  to  the 
jury  ;  and,  in  our  opinion,  he  does  not  waive  his  motion 
by  subsequently  offering  evidence  in  his  own  behalf,  any 
more  than  he  waives  other  points  ruled  adversely  to  him 
by  proceeding  with  the  trial. 

2.  Nor  do  we  think  the  court  can  indulge  in  any  pre- 
sumption that  the  error  in  overruling  such  motion  was 
thereafter  cured,  unless  it  is  made  affirmatively  so  to 
appear.  It  is  true,  a  general  presumption  obtains  in 
all  legal  proceedings  that  a  judicial  tribunal  acts  ac- 
cording to  law,  and  an  appellant  is  required  to  rebut 
this  presumption  by  showing  clearly  and  affirmatively 
from  the  record  that  there  is  error  in  the  proceedings 
sought  to  be  reviewed.  He  must  overcome  every  rea- 
sonable intendment  in  favor  of  the  regularity  of  such 
proceeding,  and  when  a  material  fact  necessary  to  estab- 
lish error  is  omitted  from  the  record,  the  presumption  on 
appeal  is  that  it  would  have  sustained  the  decision  if 
included.  It  has  accordingly  been  held  that  allowing  a 
husband  to  testify  to  a  conversation  with  his  wife  was 
not  reversible  error,  in  the  absence  of  an  affirmative 
showing  that  she  did  not  consent  to  such  testimony, 
either  directly,  or  by  offering  herself  as  a  witness  (Long 
v.  Lander,  10  Or.  at  p.  179)  ;  and,  again,  that  the  court 
would  presume  that  evidence  was  given  on  the  trial  to 
warrant  an  instruction,  if  the  record  is  silent  (State  v. 
Lee  Yan  Yan,  10  Or.  365).  It  is  because  of  this  presump- 
tion in  favor  of  the  regularity  of  the  proceedings  of  the 
court  below  that  it  has  been  the  uniform  holding  of  this 
court,  on  an  appeal  from  a  judgment  where  the  over- 
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ruling  of  a  motion  for  a  nonsuit  is  assigned  as  error, 
that  the  court  will  presume,  in  favor  of  such  judgment, 
that  there  was  evidence  sufficient  at  the  time  the  motion 
was  made  to  carry  the  case  to  the  jury,  although  not 
shown  in  the  bill  of  exceptions,  unless  the  record  affirm- 
atively shows  the  contrary:  Woods  v.  Courtney,  16  Or. 
121  (17  Pac.  745) ;  Roberts  v.  Parrish,  17  Or.  583  (22 
Pac.  136) ;  Atterberry  v.  Portland  &  Willamette  Valley  Ry. 
Co.,  18  Or.  85  (22  Pac.  527) ;  Coffin  v.  Hutchinson,  22 
Or.  554  (30  Pac.  424);  Schaefer  v.  Stein,  29  Or.  147 
(45  Pac.  301).  But,  while  the  rule  that  error  will  not 
be  presumed  on  appeal  is  well  settled,  it  is  equally  true 
that  where  error  is  affirmatively  shown  it  will  not  be 
presumed,  because  the  record  is  silent,  that  it  was  sub- 
sequently corrected,  or  rendered  harmless,  but  it  must 
affirmatively  so  appear,  or  the  judgment  will  be  reversed. 
' 'While  it  is  true  that  error  will  never  be  presumed,"  says 
Mr.  Chief  Justice  Strahan,  "the  converse  of  the  propo- 
sition is  equally  true.  When  error  does  affirmatively 
appear,  it  will  not  be  presumed  that  it  was  rendered 
harmless  or  removed.  If  it  were  so,  the  respondent 
must  see  to  it  that  the  matter  which  renders  it  harmless 
or  removes  it  is  made  to  affirmatively  appear  in  the  bill 
of  exceptions  :"  Du  Bois  v.  Perkins,  21  Or.  at  p.  190  (27 
Pac.  1044);  Nickum  v.  Gaston,  24  Or.  380  (33  Pac.  671, 
and  35  Pac.  31) ;  2  Enc.  PI.  &  Prac.  426.  If,  therefore, 
the  bill  of  exceptions  in  this  case,  which  purports  to 
contain  all  the  evidence  introduced  on  the  trial  up  to  the 
time  of  defendant's  motion  for  a  nonsuit,  affirmatively 
shows  that  the  plaintiff  had  not  at  that  time  proved  a 
cause  sufficient  to  be  submitted  to  the  jury,  in  conse- 
quence of  which  the  defendant  was,  under  the  statute, 
entitled  to  a  compulsory  nonsuit,  it  will  not  be  presumed 
that  the  error  in  overruling  the  motion  was  cured  or  reu- 
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dered  harmless  by  some  subsequent  proceedings  on  the 
trial,  in  the  absence  of  a  showing  to  that  effect.* 

3.  We  come,  therefore,  to  the  consideration  of  the 
question  as  to  whether  the  motion  was  well  taken.  The 
bill  of  exceptions  discloses  that  the  testimony  given  on 
behalf  of  plaintiff  was  to  the  effect  that  some  time  in 
1891  the  plaintiff  entered  into  an  arrangement  with  the 
defendant  Duniway,  who  was  president  of  a  corporation 
known  as  the  H.  R.  Duniway  Lumber  Company,  and 
also  of  the  defendant  corporation,  by  the  tejms  of  which 
he  was  to,  and  did,  advance  and  loan  to  Duniway  the 
sum  of  about  $20,000,  in  consideration  of  which  he  should 
b6  employed  by  the  Duniway  Lumber  Company  for  the 
term  of  one  year  at  a  salary  of  $1,800,  and  at  the  end  of 
which  time  he  was  to  have  the  option  of  either  a  return 
of  his  money,  with  eight  per  cent,  interest  thereon,  or 
such  an  amount  of  stock  in  the  Duniway  Lumber  Com- 
pany or  the  defendant  corporation  as  it  would  purchase 
at  a  valuation  to  be  determined  in  a  specified  manner. 
At  the  expiration  of  the  contract  he  elected  to  demand 
the  return  of  his  money,  but  Duniway  was  unable  to 
repay  the  same ;  and,  after  some  considerable  negotia- 
tion, it  was  agreed  that  he  should  make  and  execute 
to  the  plaintiff  four  promissory  notes,  described  in  the 
complaint,  and  that  they  should  be  indorsed  by  the  de- 
fendant corporation,  which  was  done  accordingly.  The 
testimony  in  relation  to  such  indorsements  is  confined 
to  the  evidence  of  the  plaintiff  himself,  from  which  it 
appears  that  Duniway  first  offered  to  give  him  unse- 
cured notes,  but  this  was  not  acceptable,  and  after  sev- 
eral days'  negotiation  it  was  suggested  by  the  plaintiff 
that  the  indorsement  of  the  Brower  &  Thompson  Lumber 
Company  be  obtained.  This  Duniway  promised  to  se- 
cure, if  possible,  and,  after  some  delay,  finally  succeeded 

•Note.— See,  also,  Cleveland  Oil  Co.  v.  Norwich  Ins.  8oc.,  34  Or.  228.— Reporter. 


138  Carney  v.  Duniway.  [35  Or. 

in  persuading  Mr.  Thompson,  the  manager  of  the  com- 
pany, to  indorse  its  name  on  the  notes ;  and  thereupon 
they  were  delivered  to,  and  accepted  by,  the  plaintiff. 
This  is  the  substance  of  all  the  testimony  in  reference  to 
such  indorsements,  Thompson's  authority  to  ma^e  them, 
and  the  consideration  therefor,  and  shows  nothing  more 
than  that  they  were  made  by  Thompson  for  the  accom- 
modation of  the  defendant  Duniway.  Now,  judicial 
authority  is  practically  unanimous  that,  with  certain 
exceptions,  not  material  to  be  noted  at  this  time,  no 
corporation  has  the  power,  by  any  form  of  contract  or 
indorsement,  to  become  a  surety  or  guarantor  for  an- 
other, and  especially  to  make  or  indorse  commercial 
paper  for  the  mere  accommodation  of  another :  1  Ran- 
dolph, Com.  Paper,  §  332  ;  4  Thompson,  Corp.  §§  5721, 
5739;  JStna  Nat.  Bank  v.  Charter  Oak  Life  Ins.  Co., 
50  Conn.  167;  West  St.  Louis  Sav.  Bank  v.  Shawnee 
County  Bank,  95  U.  S.  557  ;  Bank  of  Genesee  v.  Patchin 
Bank,  13  N.  Y.  309;  National  Park  Bank  v.  German- 
American  Warehouse  Co.,  116  N.  Y.  281  (22  N.  E.  567,  5 
L.  R.  A.  673) . 

Nor  is  this  doctrine  questioned  by  the  plaintiff's  coun- 
sel, but  he  contends  that,  the  notes  in  suit  having  been 
produced,  and  the  indorsements  of  the  defendant  cor- 
poration proved,  it  will  be  presumed  that  such  indorse- 
ments were  made  in  the  usual  course  of  business,  and 
the  burden  of  proving  their  validity  is  upon  the  defend- 
ant;  citing  Kenny  v.  Walker,  29  Or.  41  (44  Pac.  501); 
Owens  v.  Snell,  29  Or.  483  (44  Pac.  827);  Lafayette  Sav. 
Bank  v.  St.  Louis  Stoneware  Co.,  2  Mo.  App.  299.  But 
the  plaintiff  himself  testified  in  detail  to  the  facts  and 
circumstances  surrounding  the  execution  and  indorse- 
ment of  the  notes,  and  thus  rebutted  any  presumption 
which  might  otherwise  attach  to  the  mere  production  of 
the  notes,  and  proof  of  defendant's  indorsement  thereon. 
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Many  authorities  are  cited  in  reference  to  the  rights  of  a 
bona  fide  purchaser  of  commercial  paper,  indorsed  as  the 
notes  in  question  ;  some  of  them  being  to  the  effect  that 
"where  a  corporation  has,  under  any  circumstances, 
power  to  issue  negotiable  paper,  the  bona  fide  holder  has 
the  right  to  presume  that  it  was  issued  under  circum- 
stances which  gave  the  requisite  authority,  and  the 
negotiable  paper  of  a  corporation,  which  appears  on  its 
face  to  have  been  duly  issued  by  such  corporation,  and 
in  conformity  with  the  provisions  of  its  charter,  is  valid 
in  the  hands  of  a  bona  fide  holder:"  Genesee  Sav.  Bank 
Y.Michigan  Barge  Co.,  52  Mich.  446  (17  N.  W.  790,  and 
18  N.  W.  206).  See,  also,  Daniel,  Neg.  Inst.  §  165.  But 
these  authorities  and  this  rule  can  have  no  application 
to  the  case  in  hand,  because  this  action  is  brought  by 
the  original  payee,  and  not  by  some  person  claiming  to 
be  a  bona  fide  holder  for  value. 

It  follows  from  these  views  that  the  defendant's  motion 
for  a  nonsuit  was,  upon  the  record  as  it  stood  at  the  time 
it  was  made,  well  taken,  and  the  court  erred  in  denying 
it.  The  judgment  must  therefore  be  reversed,  but  the 
cause  will  be  remanded  for  such  further  proceedings  as 
may  be  proper,  not  inconsistent  with  this  opinion. 

Reversed. 

On  Petition  for  Rehearing. 

Mr.  Justice  Bean  delivered  the  opinion. 

4.  In  Bennett  v.  Express  Co.,  12  Or.  49  (6  Pac.  160),  the 
entire  evidence  was  brought  up,  and  the  ruling,  as  indi- 
cated by  the  headnote,  was  that  where  a  defendant,  after 
his  motion  for  a  nonsuit  has  been  overruled,  goes  into 
his  defense,  and  supplies  the  defect  in  plaintiff's  evidence, 
an  appellate  court  will  not  review  the  ruling  upon  the 
motion  ;  but  it  was  not  held  that  the  mere  fact  that  the 
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defendant  gave  evidence  in  his  own  behalf  after  the  mo- 
tion was  overruled  operated  as  a  waiver  of  the  motion. 
In  the  case  at  bar  the  bill  of  exceptions  does  not  purport 
to  contain  any  of  the  evidence  on  behalf  of  the  defendant, 
nor,  indeed,  does  it  show  that  any  such  evidence  was 
given,  and  hence  there  is  no  room  for  an  application  of 
the  doctrine  of  the  Bennett  Case.  In  Atterbcrry  v.  Portland 
&  Willamette  Valley  Ry.  Co.,  18  Or.  85  (22  Pac.  527),  the 
bill  of  exceptions  did  not  affirmatively  show  that  the  evi- 
dence material  and  necessary  to  the  consideration  of  the 
ruling  on  the  motion  for  nonsuit  was  contained  in  the 
record,  and,  in  accordance  with  the  uniform  ruling  of 
this  court,  the  judgment  was  affirmed  on  that  account. 
In  Coffin  v.  Hutchinson,  22  Or.  554  (30  Pac.  424),  the 
holding  was  that  the  ruling  of  the  court  below  denying 
a  motion  for  a  nonsuit  will  not  be  considered  on  appeal 
unless  the  bill  of  exceptions  shows  affirmatively  that  it 
contains  all  the  evidence  given  on  behalf  of  the  plaintiff. 
And  the  same  is  true  of  Schaefer  v.  Stein,  29  Or.  147  (45 
Pac.  301).  In  neither  of  the  cases  referred  to  was  the 
question  material  as  to  whether,  in  case  the  defendant's 
motion  for  a  nonsuit  is  overruled,  and  he  subsequently 
gives  evidence  in  his  own  behalf,  he  thereby  necessarily 
waives  his  motion,  or  as  to  whether,  in  case  he  appeals 
from  the  ruling  on  such  motion,  he  must  bring  up  all  the 
testimony  given  on  the  trial.  These  questions  were  con- 
sidered and  passed  on  for  the  first  time  in  the  case  at  bar, 
and  we  do  not  understand  that  the  conclusion  reached 
conflicts  in  any  way  with  the  prior  rulings  and  decisions 
of  this  court.  The  petition  must  therefore  be  denied,  and 
it  is  so  ordered.  Rehearing  Denied. 
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SAYRE  v.  MOHNEY.  [S_106| 

r56Pac.  526.1  jd«    "J 

1.  Contract  to  Sell,  Land— Dependent  Covenants—Tender  of  Deed.*—      Itt 

Where  a  vendor  agrees  to  convey  real  property  upon  the  payment  of  a  note—      |4g        ^ 

no  possession  of  the  land  having  been  given— the  tender  of  a  deed  and  the      '       

payment  are  mutually  dependent  covenants,  and  full  compliance  with  the 
contract  by  the  vendor  is  necessary  before  the  note  can  be  enforced. 

2.  Vendor  and  Purchaser— Independent  Covenants— Tender  of  Deed.*— 

In  the  case  of  a  contract  to  convey  land  on  payment  of  a  sum  of  money,  the 
tender  of  a  deed  is  not  a  condition  precedent  to  an  action  for  the  money, 
where  the  vendee  has  entered  into  possession.  Under  such  circumstances 
the  occupation  of  the  land  is  a  consideration  for  the  promise  to  pay. 

3.  Aider  of  Defective  Complaint  by  Verdict.— In  an  action  on  a  note 

given  for  the  price  of  land,  where  defendants  alleged  in  their  answer  failure 
to  tender  a  deed  conveying  good  title,  which  averment  the  reply  denied,  any 
failure  in  the  complaint  to  allege  performance  of  a  condition  precedent  was 
cured  by  the  verdict,  when  the  transcript  shows  evidence  introduced  at  the 
trial  tending  to  prove  performance  of  such  condition. 

4.  Admissions  in  Pleadings  as  Evidence.— The  admissions  and  statements 

In  a  pleading  are  admissible  as  evidence  against  the  party  who  filed  the 
pleading  though  it  may  have  been  withdrawn  or  amended. 

5.  Evidence— Rescission  for  Failure  of  Title.— A  bond  for  a  deed  provided 

for  a  conveyance  of  a  perpetual  right  of  way  to  the  obligees,  but,  if  a  third 
party  should  close  up  a  portion  of  the  right  of  way  belonging  to  him,  then 
the  obligor  would  give  a  private  right  of  way.  Held  that,  as  the  bond  pro- 
vided for  a  contingency  which  might  affect  the  right  of  way,  unless  the 
obligees  were  injured  by  such  third  party  obstructing  the  way,  they  had  no 
Just  cause  for  rescinding  the  contract  of  purchase,  and  evidence  that  they 
were  not  thereby  injured  was  therefore  admissible:  McCourt  v.  John*,  33  Or. 
.561,  cited  and  applied. 

6.  Parol  Agreement— Statute  of  Frauds.— Where  a  contract  for  the  sale  of 

land  is  silent  as  to  the  place  of  payment,  parol  evidence  of  a  subsequent  con- 
tract providing  for  a  payment  at  a  certain  place  does  not  affect  any  interest 
In  land,  and  is  not  affected  by  the  statute  of  frauds. 

From  Marion:    Geo.  H.  Burnett,  Judge. 

Action  by  Ruth  E.  Sayre,  executrix,  against  W.  D. 
Mohney  and  others.  This  is  the  second  appeal  in  this 
case,  the  facts  of  which  are  stated  in  the  former  opinion  : 
Sayre  v.  Mohney,  30  Or.  238  (47  Pac.  197).     The  cause 


•Note.— On  the  subject  of  the  duty  of  the  vendor  to  tender  a  deed  before 
suing  for  the  purchase  price,  see  Na/tzger  v.  Gregg,  37  Am.  St.  Rep.  at  p.  29,  and 
Donovan  v.  Judson,  6  L.  R.  A.  at  p.  501.— Reporter. 
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being  remanded,  the  defendants,  by  leave  of  court,  filed 
an  amended  answer,  omitting  therefrom  the  averment 
in  the  original  to  the  effect  that  plaintiff  agreed  to  con- 
vey to  them  as  partners  the  real  property  described  in 
the  bond  for  a  deed.  Thereupon  plaintiff  filed  a  reply, 
denying  the  allegations  of  new  matter  contained  in  the 
amended  answer,  and  averring  that,  after  the  Execution 
of  the  bond,  she  entered  into  an  agreement  with  the 
defendants,  who,  in  consideration  of  being  let  into  pos- 
session of  the  premises,  agreed  that  the  deed  therefor, 
to  be  executed  by  her,  and  the  release  of  the  mortgage 
thereon,  to  be  executed  by  the  Board  of  School  Land 
Commissioners,  should  be  delivered  at  the  office  of  the 
State  Treasurer  simultaneously  with  the  payment  to 
said  officer  of  the  sum  of  $900  of  the  purchase  price, 
upon  the  maturity  of  the  note  therefor,  which  was  to  be 
accepted  by  the  mortgagee  in  full  satisfaction  of  the  lien 
upon  the  land  intended  to  be  conveyed  ;  that  defendants, 
having  assented  to  this  mode  and  place  of  payment,  took 
immediate  possession  of  said  land,  which  they  have  since 
continuously  held,  notwithstanding  which  they  neglected 
to  pay  the  State  Treasurer,  upon  the  maturity  of  the 
note,  the  sum  agreed  upon,  or  any  part  thereof,  and  re- 
fused to  accept  the  release  of  said  mortgage  and  plain- 
tiff's deed,  which  were  duly  tendered  them,  and  which 
instruments,  upon  the  commencement  of  this  action, 
were  deposited  with  the  clerk  of  the  lower  court  for  the 
purpose  of  being  delivered  to  the  defendants  upon  the 
payment  of  the  balance  of  the  purchase  price  of  the 
land.  The  case,  being  at  issue,  was  tried,  resulting 
in  a  verdict  and  judgment  for  plaintiff  in  the  amount 
demanded,  and  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Harry  J.  Bigger  and  Geo.  G.  Bingham. 


Mar.  1899.]  Sayre  v.  Mohney.  143 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  William  M.  Kaiser  and  John  A.  Carson. 

Mr.  Justice  Moore,  after  stating  the  facts  in  the  fore- 
going terms,  delivered  the  opinion  of  the  court. 

The  plaintiff,  having  introduced  in  evidence  the  prom- 
issory note  which  formed  the  basis  of  her  action,  rested, 
whereupon  defendants'  counsel  moved  the  court  for  a 
judgment  of  nonsuit,  which  being  overruled,  an  excep- 
tion was  saved.  It  is  contended  that  inasmuch  as  the 
complaint  is  in  the  ordinary  form  in  an  action  on  a 
promissory  note,  and  it  being  averred  in  the  answer 
that,  in  consequence  of  plaintiff's  inability  to  convey 
the  premises  by  a  good  and  sufficient  title,  the  note  was 
without  consideration,  and  the  reply  having  admitted 
that  the  written  promise  was  executed  as  evidence  of 
the  purchase  price  agreed  to  be  paid  for  the  land,  and 
matured  at  the  time  the  deed  should  have  been  executed, 
the  conveyance  and  the  payment  became  mutual  and 
dependent  conditions  of  the  agreement,  and,  this  being 
so,  it  was  incumbent  upon  plaintiff  to  allege  in  the  com- 
plaint, and  to  prove  at  the  trial,  that  she  tendered  to  the 
defendants  a  deed  to  the  premises,  but,  having  failed  in 
these  respects,  the  court  erred  in  refusing  to  give  the 
judgment  of  nonsuit. 

1.  The  law  appears  to  be  well  settled  that  if  a  vendor 
agree  to  convey  real  property  upon  the  payment  of  the 
last  installment  of  the  purchase  price,  which  is  evidenced 
by  a  promissory  note,  the  payment  thereof  and  such  con- 
veyance, being  simultaneous  in  their  respective  perform- 
ance and  execution,  become  mutual  and  dependent  con- 
ditions of  the  agreement,  and  that,  before  the  vendor 
will  ordinarily  be  permitted  to  recover  in  an  action  on 
such  note,  he  must,  as  a  condition  precedent,  allege  in 
the  complaint,  and  prove  at  the  trial,  that  prior  to  the 
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commencement  of  the  action  he  tendered  to  the  pur- 
chaser a  deed  of  the  premises  which  he  had  covenanted 
to  convey,  and  otherwise  performed  his  part  of  the  agree- 
ment:  Glassell  v.  Coleman,  94  Cal.  260  (29  Pac.  508)  ; 
McCroskcy  v.  Ladd,  96  Cal.  455  (31  Pac.  558):  Naftzger 
v.  Gregg,  99  Cal.  83  (37  Am.  St.  Rep.  23,  33  Pac.  757)  ; 
Duncan  v.  Charles,  4  Scam.  561;  Headley  v.  Shaw,  39 
111.  354  ;  Sheeren  v.  Moses,  84  111.  448  ;  lies  v.  Elledge, 
18  Kan.  296;  Peques  v.  Moshy,  7  Smedes  &  M.  340; 
Underwood  v.  Tew,  7  Wash.  297  (34  Pac.  1100).  This 
rule  is  predicated  upon  the  doctrine  that,  when  mutual 
covenants  go  to  the  whole  consideration  on  both  sides, 
they  are  dependent  conditions,  the  performance  of  which, 
or  an  offer  to  perform,  must  be  alleged  by  the  party 
claiming  a  breach  of  the  agreement :  4  Enc.  PI.  <fe 
Prac.  635. 

2.  Where,  however,  the  purchaser  enters  into  posses- 
sion of  the  premises,  they  thereby  become  independent 
covenants  ;  and,  this  being  so,  in  a  suit  by  the  vendor  to 
recover  from  the  purchaser  in  possession,  an  averment 
in  the  complaint  of  the  vendor's  ability  and  readiness  to 
convey  the  land  will  be  treated  as  surplusage  :  Weaver  v. 
Childress,  3  Stew.  (Ala.)  361.  The  reason  for  the  rule 
announced  in  that  case  must  rest  upon  the  theory  that, 
the  purchaser  having  executed  his  promissory  note  evi- 
dencing the  last  installment  of  the  purchase  price  of  real 
property,  the  possession  of  which  has  been  delivered  to 
him  under  an  agreement  that  upon  the  payment  of  such 
note  he  shall  receive  a  deed  to  the  premises,  such  posses- 
sion must  be  presumed  to  be  of  some  value,  and  hence  the 
note  is  not  wholly  without  consideration,  even  if  it  should 
be  found  that  the  vendor's  title  is  defective,  in  which  case 
the  vendor  may  maintain  an  action  on  such  note  without 
alleging  in  the  complaint  a  tender  of  the  deed,  thereby 
casting  upon  the  purchaser  the  burden  of  alleging  and 
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proving  the  failure  of  the  consideration  of  the  note  pro 
tanto.  True,  the  amended  answer  alleges  that  the  pur- 
chase price  mentioned  in  the  bond  for  the  deed  was  the 
consideration  expressed  in  the  note,  "and  there  was  no 
other  consideration  therefor ;"  but,  this  averment  having 
been  denied  in  the  reply,  the  pleadings  do  not  admit  that 
the  mutual  covenants  of  the  parties  are  dependent,  or  that 
they  go  to  the  whole  consideration  of  the  agreement.  The 
possession  of  the  premises  probably  formed  no  part  of  the 
consideration  of  the  note,  for,  as  was  said  in  the  former 
opinion:  "The  bond  for  a  deed  not  having  provided 
that  defendants  should  have  the  possession  of  the  prem- 
ises, the  right  of  possession  remained  with  the  legal  title, 
and  was  therefore  in  the  plaintiff;  and,  as  the  note  was 
executed  for  the  entire  purchase  money,  before  the  sur- 
render of  the  possession  by  plaintiff,  it  is  quite  evident  the 
license  given  the  defendants  to  occupy  the  land  formed 
no  part  of  the  consideration  of  the  note."  An  issue,  how- 
ever, in  addition  to  the  agreement  to  convey  the  land, 
having  been  made  as  to  the  consideration  for  the  note, 
the  execution  of  which  is  admitted  in  the  answer,  the 
burden  was  cast  upon  the  defendants  of  showing  that 
such  instrument  was,  either  wholly  or  pro  tanto,  without 
consideration  ;  and  hence  no  error  was  committed  by  the 
court  in  overruling  the  motion  for  a  nonsuit. 

3.  In  pleading,  the  primary  cause  of  action  should, 
of  course,  be  stated  in  a  complaint ;  but  the  defendants 
having  alleged  in  their  answer  that  plaintiff  failed  to 
tender  a  deed  conveying  a  good  title  to  the  land,  which 
averment  was  denied  in  the  reply,  any  failure  upon  her 
part  to  allege  the  performance  of  a  condition  precedent, 
in  an  action  upon  a  negotiable  promissory  note,  if  such 
were  necessary  in  case  of  failure  of  the  consideration 
either  wholly  or  pro  tantoy  when  the  evidence  of  such 

85  Ob.— 10. 
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failure  is  contained  in  a  separate  memorandum  (Smalley 
v.  Bristol,  1  Mich.  153),  is  cured  by  the  verdict,  when 
the  transcript  shows  that  evidence  was  introduced  at  the 
trial  which  tended  to  prove  the  performance  of  such  con- 
dition :  4  Enc.  PL  &  Prac.  662 ;  Happe  v.  Stout,  2  Cal. 
460  ;  Colt  v.  Root,  17  Mass.  228  ;  Delashman  v.  Berry,  21 
Mich.  516 ;    Bailey  v.  Clay,  4  Rand.  346. 

4.  The  bill  of  exceptions  in  the  case  at  bar  recites  : 
"There  was  also  testimony  tending  to  show  that  the 
plaintiff  at  one  time  tendered  to  the  defendants,  Mohney 
and  Smith,  a  deed  *  *  *  to  the  lands  in  question, 
in  performance  of  her  contract,  and  that  subsequently 
she  tendered  to  them,  and  prior  to  the  commencement  of 
any  action  on  the  note  described  in  the  complaint,  one 
or  more  deeds  from  her  to  all  of  the  five  obligees  named 
in  said  bond  for  a  deed."  It  is  insisted  that,  the  plain- 
tiff having  executed  to  W.  D.  Mohney,  F.  J.  Strayer,  M. 
W.  Smith,  J.  A.  Reinhardt,  and  L.  M.  Hensel  a  bond  for 
a  deed,  whereby  she  covenanted  to  convey  to  them  cer- 
tain real  property,  the  court  erred  in  permitting  her, 
over  defendant's  objection  and  exception,  to  introduce  ev- 
dence  tending  to  show  that  subsequent  to  the  execution 
of  the  bond  she  entered  into  an  agreement  with  Strayer 
by  which  the  defendants  were  to  pay  to  her  the  remain- 
der of  the  purchase  price  at  the  office  of  the  State  Treas- 
urer. For  the  purpose  of  showing  that  the  obligees 
named  in  the  bond  were  partners,  plaintiff  was  permit- 
ted to  testify  that  she  negotiated  the  sale  of  the  land  with 
Strayer ;  that  after  the  bond  was  executed  she  entered 
into  an  agreement  with  him,  by  the  terms  of  which  the 
defendants,  in  consideration  of  obtaining  possession  of 
the  premises,  undertook  to  pay  the  balance  of  the  pur- 
chase price,  upon  the  maturity  of  the  note,  at  the  office 
of  the  State  Treasurer,  and  thereupon  offered  in  evidence 
that  portion  of  the  original  answer  of  Mohney  and  Smith 
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which  alleges  that  the  said  obligees  purchased  the  real 
property  for  partnership  purposes,  and  cultivated  the 
same  as  partners.  It  is  argued  that,  if  Strayer  had  au- 
thority to  negotiate  the  purchase,  it  must  be  presumed 
that  such  agency  terminated  upon  the  consummation  of 
the  contract,  that  the  testimony  produced  did  not  tend 
to  prove  that  a  partnership  existed,  and  that  the  original 
answer  was  inadmissible  in  evidence.  In  Mecham  v. 
McKay,  37  Cal.  154,  it  is  held  that  admissions  in  an  orig- 
inal answer  cannot  be  used  against  the  defendant  after 
the  filing  of  an  amended  answer  omitting  them,  the  court 
saying,  "If  the  party  amends  his  pleading,  stating  the 
facts  differently,  he  would  reap  no  benefit  from  his  amend- 
ment, if  the  adverse  party  were  at  liberty  to  use  the  first 
pleading  as  an  admission  to  overthrow  the  amended 
pleading."  The  rule  thus  announced  has  been  con- 
stantly followed  by  the  Supreme  Court  of  California, 
but  the  great  weight  of  judicial  authority,  in  the  absence 
of  a  statute  on  the  subject,  is  the  other  way ;  and  the 
correct  rule,  in  our  judgment,  is  stated  as  follows : 
* 'Admissions  made  in  pleadings  will  bind  the  party  in 
the  suit  in  which  they  are  filed,  though  such  pleadings 
have  been  stricken  out  or  withdrawn  :"  1  Am.  &  Eng. 
Enc.  Law  (2  ed.),  719.  Upon  principle,  such  pleading 
must  be  admissible  in  evidence,  for,  if  a  party  makes  an 
oral  declaration  against  his  interest,  it  will  be  received 
in  evidence,  as  tending  to  defeat  a  right  which  he  at- 
tempts to  assert  in  an  action  or  suit  in  which  the  admis- 
sion becomes  material ;  *  and,  such  being  the  case,  an 
original  pleading,  when  verified,  as  in  the  case  at  bar, 
must,  when  superseded  by  an  amendment,  also  be  ad- 
missible for  like  reasons.  Plaintiff  having  testified  that 
Strayer  informed  her  that  he  had  authority  to  bind  his 
associates  by  the  agreement  to  pay  the  balance  of  the 
purchase  money  at  the  office  of  the  State  Treasurer,  her 
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testimony  on  this  subject  was  admissible  in  evidence, 
and,  if  believed,  was  binding  upon  him,  at  least,  and, 
with  the  admissions  contained  in  the  original  answer, 
tended  to  prove  the  partnership. 

5.  The  following  question  was  propounded  to  plaintiff 
on  her  direct  examination  as  a  witness  in  her  own  behalf, 
to  wit :  * 'State  to  the  court  and  jury  whether  or  not  the 
defendants  were  injured  in  any  way  by  Whelan  holding 
possession  of  the  small  portion  of  the  right  of  way  next 
the  shed  described  in  the  pleadings  and  in  the  judgment 
in  the  case  of  Sayre  v.  Whelan."  An  objection  to  this 
question  having  been  overruled,  and  an  exception  saved, 
the  witness  answered  :  "No,  sir;  they  were  not.  When 
Whelan  put  the  fence  across  the  road,  I  gave  them  right 
of  way  called  for  in  the  bond,  and  they  were  not  pre- 
vented from  going  in  and  out  at  any  time,  because  they 
took  possession,  and  went  right  on  and  kept  it  all  the 
while — the  two  years — until  the  bond  was  due. ' '  It  is  con- 
tended that  the  court  erred  in  admitting  this  testimony 
because,  plaintiff  having  covenanted  to  convey  a  right  of 
way  across  her  land  to  the  premises  which  she  agreed  to 
convey  to  the  defendants,  it  is  immaterial  whether  or  not 
they  sustained  any  injury  by  reason  of  a  portion  of  the 
way  having  been  fenced  up  by  a  third  person .  The  bond 
for  a  deed  provided  that  plaintiff  would  convey  a  per- 
petual private  right  of  way  to  the  obligees,  thirty  feet 
wide,  "but  in  case  Whelan,  his  heirs  or  assigns,  shall  at 
any  time  close  up  the  portion  thereof  belonging  to  him, 
then  I  am  to  give  twenty  feet  private  right  of  way." 
The  defendants,  having  accepted  a  bond  that  provided 
for  a  contingency  which  might  render  the  right  of  way 
narrower  than  was  desirable,  cannot  attribute  the  result 
which  followed  from  fencing  up  the  way  to  any  fraud  or 
neglect  on  plaintiff's  part,  and,  unless  they  were  injured 
by  Whelan's  obstructing  an  insignificant  portion  of  the 
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way,  they  have  no  just  cause  for  rescinding  the  contract 
of  purchase  on  account  thereof ;  and  for  this  reason  the 
testimony  objected  to  was  material  and  admissible  :  Mc- 
Court  v.  Johns,  33  Or.  561  (53  Pac.  601). 

6.  It  is  contended  by  defendants'  counsel  that,  the 
contract  for  the  sale  of  the  land  having  been  evidenced 
by  a  written  memorandum,  as  required  by  the  statute, 
any  change  in  its  terms  must  be  by  a  written  agreement, 
and  hence  the  court  erred  in  admitting  testimony  tending 
to  show  that  the  original  contract  was  modified  by  the 
subsequent  agreement  to  pay  the  balance  of  the  purchase 
money  at  the  office  of  the  State  Treasurer ;  while  plain- 
tiff's counsel  insist  that,  the  original  contract  being  silent 
as  to  the  manner  of  the  performance  of  its  conditions 
and  as  to  the  possession  of  the  premises,  the  subsequent 
parol  agreement  was  an  independent,  collateral  engage- 
ment, founded  upon  a  new  consideration,  which  did  not 
change  or  qualify  the  prior  agreement.  In  Buzzcll  v. 
Willardy  44  Vt.  44,  it  is  held  that  evidence  not  intended 
to  affect  a  deed  of  conveyance  of  a  mill,  but  to  prove  an 
independent  agreement,  collaterally  connected  with  the 
sale  of  the  mill,  was  admissible.  In  Carter  v.  Shibles,  74 
Me.  273,  it  is  held  that  oral  evidence  which  does  not  con- 
tradict or  vary  the  record  is  admissible  to  prove  that  a 
particular  fact  which  might  legally  be  in  issue  under  the 
pleadings  was  properly  submitted  to  the  judgment  of 
referees  by  whom  the  case  was  heard,  and  determined 
by  their  award.  In  Ijong  v.  Hartwcll,  34  N.  J.  Law,  116, 
it  is  held  that  a  substituted  performance,  agreed  upon  by 
parol,  actually  and  fully  executed  by  the  vendor,  and 
accepted  by  the  purchaser,  may  be  set  up  in  defense  to 
an  action  on  a  written  contract,  within  the  statute  of 
frauds.  So,  too,  in  Negley  v.  Jeffers,  28  Ohio  St.  90,  it  is 
held  that  when  a  deed  to  real  property  has  been  executed, 
or  the  title  has  passed  in  any  other  manner,  a  subsequent 
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agreement  between  the  vendor  and  purchaser,  as  to  the 
pecuniary  liabilities  growing  out  of  the  transaction, 
which  does  not  take  away  or  confer  any  interest  in  the 
land,  but  only  determines  the  time  when  the  purchase 
money  becomes  due,  is  not  affected  by  the  statute  of 
frauds.  As  illustrating  the  principle  announced  in  the 
cases  to  which  attention  has  been  called,  see,  also,  Stearns 
v.  Hall,  9  Cush.  31 ;  Lanphire  v.  Slaughter,  61  How.  Prac. 
36;  Paul  v.  Owings,  32  Md.  402;  Collingwood  v.  Mer- 
chants1 Bank,  15  Neb.  118  (17  N.  W.  359);  Delaney  v. 
Under,  22  Neb.  274  (34  N.  W.  630) ;  Blanchard  v.  Trim, 
38  N.  Y.  225  ;  Van  Brunt  v.  Day,  81  N.  Y.  251 ;  McNish 
v.  Reynolds,  95  Pa.  St.  483.  In  the  case  at  bar  the  note 
was  made  payable  at  Salem,  Oregon  ;  but,  inasmuch 
as  no  particular  part  of  the  city  was  designated  in  the 
written  instrument  as  the  place  where  the  payment  was 
to  have  been  made,  the  subsequent  agreement,  founded 
upon  a  sufficient  consideration,  to  the  effect  that  the  bal- 
ance of  the  purchase  money  should  be  paid  at  the  office 
of  the  State  Treasurer,  in  said  city,  did  not  change  or 
qualify  the  terms  of  the  written  agreement,  to  which  it 
was  collateral,  as  an  independent  engagement.  Defend- 
ants' counsel  assign  other  errors,  but,  not  deeming  them 
of  sufficient  importance  to  merit  an  extended  considera- 
tion of  the  points  involved,  the  judgment  is  affirmed. 

Affirmed. 

Decided  29  May,  1899. 
STATE  v.  IVANHOE. 

[57  Fac.317.] 

Criminal  Law— Urging  Jury  to  Agree— Prejudice.— On  a  trial  for  assault 
with  intent  to  kill,  the  Jury  having  reported  their  disagreement,  the  court  in- 
structed them  that  a  great  deal  of  time  had  been  taken  up,  and,  if  they  did 
not  agree,  the  case  would  have  to  be  tried  by  another  Jury,  who  could  not 
arrive  at  a  verdict  any  better  than  they  could ;  that  it  was  their  duty  to 
agreee,  if  they  conscientiously  could ;  that  they  should  pay  proper  respect  to 
the  opinions  of  each  other;  that  the  single  object  to  be  effected  was  to  arrive 
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at  a  true  verdict,  which  could  only  be  done  by  deliberation  and  mutual  con- 
cessions; that  no  Juror  should  violate  his  conscience,  but,  in  determining 
whether  his  convictions  were  sustained,  he  should  consider  the  opinions  of 
the  other  Jurors,  and,  if  he  could  then  conscientiously  acquiesce  in  a  verdict, 
it  was  his  duty  to  do  so.  The  Jury  retired,  and  returned  a  verdict  of  convic- 
tion. Held,  that  the  instruction  was  erroneous  and  prejudicial  to  accused: 
State  v.  Saunders,  14  Or.  800,  and  Slate  v.  Hawkins,  18  Or.  476,  distinguished. 

From  Union  :     Robert  Eakin,  Judge. 

F.  S.  Ivanhoe,  an  attorney,  having  been  convicted  of 
a  crime,  appealed.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Tho8.  H.  Crawford  and  James  A.  Fee,  with  an  oral  argu- 
ment by  Mr.  Crawford  and  Mr.  Ivanhoe,  in  pro.  per. 

For  the  state  there  was  a  brief  and  an  oral  argument 
by  Mr.  Samuel  White,  District  Attorney,  and  Mr.  D.  R. 
N.  Blackburn,  Attorney-General. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

F.  S.  Ivanhoe  was  indicted  for  the  crime  of  assault 
with  intent  to  kill,  alleged  to  have  been  committed  in 
Wallowa  County,  by  shooting  and  wounding  one  R.  C. 
Greig  with  a  pistol ;  and,  having  been  convicted  of  an 
assault  with  a  dangerous  weapon,  lie  was  sentenced  to 
pay  a  fine  of  $500,  from  which  sentence  he  appeals.  The 
testimony  given  at  the  trial  is  not  contained  in  the  bill 
of  exceptions,  but  it  is  certified  therein  that  evidence  was 
introduced  tending  to  show  that  defendant  went  to  the 
place  where  the  difficulty  occurred  to  suppress  a  combat 
between  Mrs.  Dalzell  and  Greig,  whom  he,  in  self-de- 
fense, shot.  The  jury,  having  been  in  consultation  all 
night,  were  sent  for,  and  reported  that  it  was  impossible 
for  them  to  agree  upon  a  verdict,  stating  that  they  were 
equally  divided,  whereupon  the  court  again  sent  them 
out,  after  instructing  them  as  follows  :    "The  court  will 
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call  the  attention  of  the  jury  to  the  fact  that  this  is  a  case 
of  some  importance.  There  has  been  a  great  deal  of  time 
taken  up,  and  the  case  will  have  to  be  decided  by  some 
jury  selected  the  same  way  you  have  been  selected,  and 
hear  the  same  evidence,  practically,  you  have  heard. 
And,  if  another  should  disagree,  it  would  have  to  be  tried 
again,  until  a  jury  agreed,  and  it  is  not  reasonable  to 
suppose  that  another  jury  could  arrive  at  a  verdict  in  the 
case  any  better  than  you  can.  It  is  your  duty  to  agree, 
if  you  conscientiously  can  do  so.  You  should  pay  proper 
respect  to  the  opinions  of  each  other,  and  listen  with  a 
disposition  to  be  convinced  by  each  other's  arguments. 
In  this  manner  you  may  be  able  to  determine  whether 
any  opinion  you  now  hold  is  justified  by  the  evidence. 
A  proper  regard  to  the  judgment  of  other  men  will  often 
greatly  aid  us  in  forming  our  own  judgments.  In  many 
of  the  relations  of  life,  it  becomes  a  duty  to  conform  to 
the  opinions  of  others,  when  it  can  be  done  without  a 
sacrifice  of  conscientious  convictions.  More  especially 
is  this  a  duty  when  we  are  called  to  act  with  others,  and 
when  dissent  on  our  part  may  defeat  and  materially 
affect  the  rights  of  third  parties.  The  single  object  to  be 
effected  is  to  arrive  at  a  true  verdict,  and  this  can  only 
be  done  by  deliberation,  mutual  concessions,  and  a  due 
deference  to  the  opinions  of  each  other.  By  such  means, 
and  such  means  only,  in  a  body  where  unanimity  is  re- 
quired, can  safe  and  just  results  be  attained  ;  and,  with- 
out that,  the  trial  by  jury,  instead  of  being  an  assistance 
or  essential  aid  in  the  administration  of  justice,  would 
become  a  most  effectual  obstacle  to  it.  Jurors  should 
carefully  and  patiently  canvass  all  the  evidence  with  an 
honest  and  conscientious  effort  to  reconcile  any  differ- 
ences of  opinion  they  may  entertain  of  the  truth  of  the 
matter  in  issue.  Of  course,  at  last,  each  juror  must  act 
on  his  own  judgment — the  verdict  must  eventually  be 
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his  own  verdict ;  and  I  would  not  by  these  instructions 
at  all  urge  any  juror  to  violate  his  conscience,  or  to  agree 
to  a  verdict  other  than  he  eventually  believes  to  be  the 
result  of  the  evidence,  beyond  a  reasonable  doubt.  I 
speak  of  these  matters  to  you  on  account  of  the  impor- 
tance of  the  jury  arriving  at  a  verdict  in  this  ease.  And, 
as  I  have  already  suggested  in  this  case,  I  would  not  in- 
struct any  juror  to  violate  his  conscience  in  reaching  a 
verdict ;  but,  in  determining  whether  his  convictions  are 
sustained  or  based  exclusively  on  the  evidence,  he  has  a 
right  to  consider  the  opinions  of  other  jurors,  and  listen 
to  their  construction  of  the  evidence,  as  well  as  his  own, 
and,  if  he  can  then  conscientiously  acquiesce  in  a  verdict 
with  the  other  jurors,  it  is  his  duty  to  do  so,  without  vio- 
lating any  conscientious  scruples  or  beliefs  he  may  have 
in  regard  to  the  guilt  or  innocence  of  the  party  accused 
of  the  offense."  An  exception  to  these  remarks  having 
been  saved,  it  is  contended  that  the  court  thereby  urged 
six  of  the  jurors  to  desist  from  any  further  consideration 
of  the  evidence,  and  to  surrender  their  convictions  based 
thereon  to  the  opinions  of  their  associates,  who  were 
more  persistent  in  advocating  a  different  theory  of  the 
case,  and  that  by  this  means  a  compromise  verdict  was 
undoubtedly  returned,  to  the  prejudice  of  defendant's 
substantial  rights. 

In  Randolph  v.  Lampkin,  90  Ky.  552  (10  L.  R.  A.  87, 
14  S.  W.  539) ,  the  jury,  after  having  been  out  for  some 
time,  returned,  and  reported  that  there  was  no  possibility 
of  their  agreeing,  whereupon  the  judge  said  to  them : 
"Gentlemen,  how  do  you  expect  this  case  to  be  decided, 
unless  you  do  it  ?  This  is,  as  you  know,  the  third  trial 
of  this  case,  and  it  has  become  an  incubus  upon  the  busi- 
ness of  the  court.  You  were  examined  in  your  selection 
as  members  of  this  jury,  and  none  of  you  disclosed  any- 
thing to  cause  me  to  doubt  your  capacity  to  try  the  case 
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and  decide  it.  You  must  decide  it.  You  have  given 
the  case  a  close  and  patient  hearing.  You  must  be  pa- 
tient and  considerate  of  one  another  in  your  delibera- 
tions, and  give  the  case  full  consideration.  You  were 
hearing  the  case  three  or  four  days,  and  you  must  take 
more  time  in  your  deliberation.  You  say  you  can't 
agree.  It  is  no  credit  to  a  man,  merely  because  he  has 
an  opinion,  to  stubbornly  stick  to  it,  but  he  should  be 
open  to  argument  and  reason  and  conviction.  You 
ought  to  go  into  the  jury  room  with  a  spirit  of  concilia- 
tion and  disposition  to  agree.  You,  gentlemen,  should 
kindly  and  in  good  temper  listen  to  each  other,  and  chari- 
tably listen  to  those  with  whom  you  don't  agree.  The 
judge  has  to  decide  cases,  often,  when  he  is  doubtful  as 
to  the  right.  Even  in  our  families,  by  listening  to  our 
wives  and  members  of  our  family,  we  change  opinion. 
I  trust  you  will  retire,  and  give  to  each  other  a  patient 
consideration,  and  reach  a  conclusion  in  this  case.  Gen- 
tlemen, you  will  retire  to  your  room  for  further  consid- 
eration." A  verdict  having  been  returned,  upon  which 
judgment  was  given,  Mr.  Justice  Lewis,  in  reversing 
it,  says :  "It  does  not  appear,  nor  is  it  contended,  the 
judge  of  the  court  intentionally  abused  the  discretion 
which  he  had,  and  might  reasonably  exercise,  as  to 
length  of  time  the  jury  ought  to  have  been  kept  together 
with  a  view  to  agreement  upon  a  verdict ;  but  it  seems 
to  us,  when  the  fact  the  jury  had  come  into  court,  and 
announced  it  impossible  for  them  to  agree,  and  the 
length,  tone,  and  manner  of  the  address  by  the  court, 
are  considered,  the  conclusion  is  almost  inevitable  that 
the  jury  brought  in  a  verdict  which  they  would  not  have 
rendered  but  for  the  interposition  of  the  court ;  and  as 
the  actual  finding  shows  evidence  of  a  compromise  of 
opinion,  and  yielding  by  some  of  the  jury  of  their  pre- 
viously announced  unalterable  conviction,  we  think  the 
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verdict  cannot  be  regarded  as  the  result  of  deliberate 
judgment,  but  was  brought  about  by  the  supposed  para- 
mount duty  of  the  jury  to  agree  upon  a  verdict,  rather 
than  by  free  and  unbiased  conviction  of  what  their  ver- 
dict ought  to  be  ;  and,  whenever  the  interference  of  the 
court  appears  to  have  had  such  effect  upon  the  jury, 
their  verdict  ought  to  be  set  aside." 

In  Whitclaw's  ExW  v.  Whitelaw,  83  Va.  40  (1  S.  E.  407), 
the  court,  upon  the  failure  of  the  jury  to  agree  upon  a 
verdict,  said  to  them:  "Under  the  particular  circum- 
stances of  this  case,  you  should  be  disposed  to  yield 
something  in  deference  to  the  opinions  of  others,  and 
especially  should  you  do  so  when  those  differing  from 
you  exceed  in  numbers,  other  things  being  even ;"  that 
an  honest  purpose  to  agree  excluded  all  self-will  and 
obstinacy  of  purpose ;  that  the  very  construction  of  a 
jury  supposes  concessions,  and  the  man  who  cannot  con- 
cede is  unfit  for  a  juror,  "yet  a  case  may  arise  in  which 
a  duty  may  be  so  plain  that  concessions  cannot  properly 
be  made.  But  this  exists  only  in  plain  cases.  It  cannot 
arise  in  cases  in  which  the  weight  of  conflicting  evidence 
is  somewhere  about  even.  Do  your  duty,  gentlemen, 
and  leave  the  rest  to  me."  Mr.  Justice  Lacy,  in  revers- 
ing the  judgment  based  upon  a  verdict  obtained  under 
such  circumstances,  says  :  "In  this  case  the  court  was 
not  satisfied  with  charging  the  jury  at  great  length  upon 
their  general  duties  as  jurors,  but,  in  effect,  instructs 
them  that  the  minority  should  yield  to  the  majority — 
that  is,  concede  to  the  majority  something  in  this  par- 
ticular case  ;  that  the  evidence  was  very  conflicting,  etc. 
How  much  this  judge  thought  the  minority  must  concede 
to  the  majority,  the  jury  is  not  informed  ;  but  upon  what 
principle  could  this  be  held,  except  that  the  majority 
should  govern,  and  that  the  question  should  be  decided 
by  a  vote,  the  voice  of  the  majority  being  then  reported 
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to  the  court  as  the  unanimous  verdict  of  the  jury.  The 
minority  of  the  jury  may  thus  have  been  induced  to  be- 
lieve that  by  such  a  course  all  responsibility  would  be 
removed  from  them  upon  their  oaths,  and  placed  upon 
the  majority,  or  possibly  upon  the  court ;  for  the  judge 
loftily  concludes,  lDo  your  duty,  gentlemen,  and  leave 
the  rest  to  me.'  We  think  a  verdict  thus  obtained  cannot 
be  said,  in  any  just  sense,  to  be  the  verdict  of  the  jury. 
The  course  of  the  trial  judge,  we  think,  was  an  altogether 
unwarrantable  invasion  of  the  domain  of  the  jury,  and, 
if  upheld,  would  tend  to  render  jury  trials  a  mockery. 
It  lies  at  the  foundation  of  jury  trials  that  by  their  ver- 
dict the  jury  shall  determine  the  issue  joined,  upon  their 
consciences,  without  outside  influence,  or  coercion  from 
the  court  or  elsewhere.' ' 

In  Cranston  v.  New  York,  etc.  R.  R.  Co.,  103  N.  Y.  614 
(9  N.  E.  500),  the  jury,  after  deliberating  some  time, 
returned  into  court,  and,  one  of  them  having  stated  that 
there  was  no  probability  of  their  agreeing,  the  court  said 
to  them,  "I  can't  take  any  such  statement  as  that,  gentle- 
men, you  must  get  together  upon  a  matter  of  this  kind  ;" 
adding,  "No  juror  ought  to  remain  entirely  firm  in  his 
own  conviction,  one  way  or  another,  until  he  has  made 
up  his  mind,  beyond  all  question,  that  he  is  necessarily 
right,  and  the  others  necessarily  wrong."  The  jury  were 
thereupon  again  sent  out,  and,  having  found  a  verdict  in 
favor  of  the  plain  tiff,  the  judgment  rendered  thereon  was 
reversed.  Mr.  Justice  Rapallo,  speaking  for  the  court, 
says  :  4<We  are  of  the  opinion  that  the  instruction  ex- 
cepted to  was  not  a  correct  statement  of  the  law.  It  was 
incumbent  upon  the  party  holding  the  affirmative  of  the 
issue,  who  in  this  case  was  the  plaintiff,  to  satisfy  the 
jury,  by  a  preponderance  of  evidence,  of  the  facts  upon 
which  her  right  to  recover  depended.  If  she  failed  to  do 
so,  the  defendant  was  entitled  to  a  verdict.     The  jurors 
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who  were  not  satisfied,  by  the  evidence,  of  the  truth  of 
the  plaintiff's  allegations,  were  justified  in  refusing,  for 
that  reason,  to  find  a  verdict  in  her  favor,  although  they 
might  not  have  made  up  their  minds  beyond  all  question 
that  they  were  necessarily  right,  and  that  those  who  were 
in  favor  of  finding  a  verdict  for  the  plaintiff  were  neces- 
sarily wrong.  To  sustain  this  instruction  would  be  to 
cast  upon  the  defendant  in  a  civil  action  a  burden  quite 
as  heavy  as  that  which  rests  upon  the  prosecution  in  a 
criminal  case,  and  perhaps  still  more  onerous.  If  the 
evidence  was  so  clear  as  to  lead  to  a  conclusion  with  the 
degree  of  certainty  required  by  the  charge,  there  was 
nothing  to  submit  to  the  jury,  and  it  was  the  duty  of  the 
court  either  to  direct  a  verdict  or  to  nonsuit  the  plain- 
tiff." 

In  State  v.  Bybee,  17  Kan.  462,  the  defendant  was  in- 
dicted for  the  crime  of  assault  with  intent  to  kill,  and 
the  jury,  having  heard  the  evidence,  which  tended  to 
show  that  the* defendant  was  guilty  as  charged,  or  not 
guilty,  retired ;  but,  being  unable  to  agree  upon  a  ver- 
dict, the  court  sent  for,  and  said  to,  them  :  "I  am  led  to 
infer,  from  the  character  of  your  communications  to  me, 
that  you  think  it  impossible  to  agree,  and  desire  to  be 
discharged.  You  have  heard  the  evidence,  and  the  case 
has  been  ably  argued  by  counsel,  and  the  court  has 
afforded  every  facility  to  enable  you  to  understand  the 
case.  The  trial  has  been  very  expensive  to  the  public, 
and  has  occupied  a  great  deal  of  time  and  attention,  and 
it  is  not  possible  that  it  will  ever  be  more  clearly  pre- 
sented than  it  has  been  in  this  its  first  presentation  to  a 
jury.  I  do  not  desire  to  try  the  case  again.  It  is  often 
considered  a  reflection  on  the  court,  and  upon  you,  as 
jurors,  should  you  not  agree.  You  have  been  impaneled 
to  come  to  an  agreement,  not  to  wrangle  over  pet  ideas 
and  theories.     It  is  the  duty  of  the  jury  to  agree,  if 
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possible.  The  theory  of  an  agreement  by  the  jury  is 
that  twelve  minds  are  brought  as  nearly  together  as  it  is 
possible  for  twelve  minds  to  come.  To  bring  about  this 
result,  it  is  necessary  for  the  individual  juror,  in  matters 
of  detail,  and  on  questions  of  minor  importance,  to  defer 
to  some  extent  to  his  fellow  jurors,  and  to  surrender 
some  of  his  own  ideas  and  opinions  to  what  seems  to  be 
an  overwhelming  sentiment  against  him.  None  of  us 
are  infallible.  And  in  your  deliberations  you  should 
realize  this,  and  mutually  depend  upon  each  other. 
And,  in  the  consideration  of  the  details  of  the  case,  you 
should  meet  the  questions,  as  they  arise,  in  a  spirit  of 
mutual  concession  and  forbearance,  and  thus  gradually 
as  you  proceed,  step  by  step,  to  arrive  at  a  conclusion  to 
which  you  can  all  assent,  although,  if  left  to  yourselves, 
you  would  probably  have  come  to  a  different  conclusion. 
You  should  bring  your  minds  together,  like  the  mixing 
of  different  ingredients  by  an  apothecary,  and  ascertain 
what  is  the  product.  In  a  case  of  this  importance,  I  feel 
it  to  be  my  duty  to  afford  you  the  most  ample  oppor- 
tunity to  agree.  It  is  not  my  purpose  to  force  you  to  a 
verdict  not  in  accordance  with  your  convictions.  My 
experience  with  juries  has  taught  me  that  they  often 
agree  after  they  have  imagined  it  impossible  to  do  so, 
and  after  the  agreement  they  have  been  surprised  that 
they  ever  disagreed.  I  hope  this  will  be  your  experience. 
I  therefore  urge  upon  you  to  make  another  effort,  in  a 
spirit  of  reconciliation,  and  fairness  to  each  other,  to  the 
accused,  and  to  the  public,  and,  if  possible,  agree  upon 
a  verdict ;  and  I  warn  you  not  to  think  of  being  dis- 
charged for  some  time  to  come."  An  exception  to  these 
remarks  having  been  saved,  the  jury  were  again  sent 
out,  and,  having  found  the  defendant  guilty  of  assault 
only,  he  was  sentenced  to  pay  a  fine  of  $500,  from  which 
he  appealed. 
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Mr.  Justice  Brewer,  in  reversing  the  judgment,  says  : 
"It  also  appears,  both  from  the  billof  exceptions  and 
from  other  parts  of  the  record,  that  the  jury  were  for  a 
long  time  unable  to  agree,  and,  if  we  may  credit  some  of 
the  affidavits  filed  upon  the  motion  for  a  new  trial,  were 
evenly  divided.  It  seems  to  us,  under  these  circum- 
stances, that  the  remarks  of  the  learned  court  were  cal- 
culated to  exert  too  strong  a  pressure  upon  the  jury  in 
favor  of  the  agreement.  It  may  not,  perhaps,  be  pos- 
sible to  single  out  any  particular  sentence,  and  say  that 
this  is,  strictly  speaking,  and  taken  by  itself,  erroneous, 
and  sufficient  to  justify  a  reversal,  though  there  are  some 
that  seem  to  trespass  a  good  deal  on  the  right  and  duty 
of  each  juror  to  the  free  exercise  of  his  individual  judg- 
ment. Yet  the  general  impression  of  these  instructions, 
as  we  read  them,  and,  as  it  seems  to  us,  must  have  been 
received  by  the  jury,  is  that  the  jury  ought,  by  com- 
promise and  surrender  of  individual  convictions,  if  neces- 
sary, to  come  to  an  agreement,  and  that  a  failure  to  do 
so  would  be  an  imputation  upon  both  jury  and  court. 
Now,  while  a  court  may  properly  call  the  attention  of  the 
jury  to  many  matters  which  increase  the  desirability  of 
an  agreement,  such  as  the  time  already  taken,  the  im- 
probability of  securing  additional  testimony,  the  general 
public  benefit  in  a  speedy  close  of  a  litigation,  and,  at 
least  in  cases  where  the  matters  at  stake  are  of  minor 
importance,  the  question  of  expense  to  the  parties  and 
the  public,  yet  no  juror  should  be  influenced  to  a  ver- 
dict by  a  fear  of  personal  disgrace  or  pecuniary  injury. 
No  juror  should  be  induced  to  agree  to  a  verdict  by  a 
fear  that  a  failure  to  so  agree  would  be  regarded  by  the 
public -as  reflecting  upon  either  his  intelligence  or  his 
integrity.  Personal  considerations  should  never  be  per- 
mitted to  influence  his  conclusions,  and  the  thought  of 
them  should  never  be  presented  to  him  as  a  motive  for 
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action.  Nor  do  we  think  the  illustration  given  by  the 
learned  judge  a  happy  one.  A  verdict  is  the  expression 
of  the  concurrence  of  individual  judgment,  rather  than 
the  product  of  mixed  thoughts.  It  is  not  the  theory  of 
jury  trials  that  the  individual  conclusions  of  jurors 
should  be  added  up,  the  sum  divided  by  twelve,  and  the 
quotient  declared  the  verdict,  but  that  from  the  testi- 
mony each  individual  juror  should  be  led  to  the  same 
conclusion ;  and  this  unanimous  conclusion  of  twelve 
different  minds  is  the  certainty  of  fact  sought  in  the  law. 
Especially  is  this  true  in  criminal  trials.  Here  should 
no  thought  of  compromise  be  tolerated.  Before  the 
state  can  fairly  demand  the  conviction  and  punishment 
of  an  alleged  criminal,  the  twelve  jurors  should  each  be 
led  from  the  testimony  to  a  clear  conviction  of  his  guilt ; 
and  where  six  jurors  believe  a  defendant  guilty  of  mur- 
der, and  six  believe  him  innocent  of  any  offense,  it  is  an 
outrage  for  the  twelve  to  bring  in  a  compromise  verdict 
of  guilty  of  manslaughter.  We  fear  that  something  of 
this  kind  occurred  in  this  case,  and  that  the  charge  above 
quoted  was  mainly  instrumental  in  producing  this  re- 
sult. At  any  rate,  it  seems  to  us  clear  that  such  would 
be  the  tendency  of  those  instructions,  and  it  is  not  ap- 
parent that  it  did  not  have  that  effect.  For  this  error 
the  judgment  must  be  reversed,  and  the  case  remanded, 
with  instructions  to  grant  a  new  trial." 

If  a  verdict  is  to  be  attained  by  mutual  concessions  on 
the  part  of  the  jurors,  the  result  must  necessarily  be  a 
general  average  of  the  sum  of  the  different  opinions  en- 
tertained by  each,  and,  when  a  juror  consents  to  the 
average  agreed  upon,  the  verdict  is  eventually  his  own. 
The  bill  of  exceptions  not  containing  any  of  the  testi- 
mony, we  cannot  say  whether  it  was  possible  for  six  of 
the  jurors  conscientiously  to  entertain  an  opinion  there- 
from that  defendant  was  guilty  as  charged  in  the  indict- 
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ment,  while  their  fellows  were  convinced  that  he  was 
innocent,  or  guilty  of  an  assault  only.  The  mutual  con- 
cessions insisted  upon  may  have  resulted  in  the  verdict 
which  was  returned.  True,  the  jurors  were  told  not  to 
violate  their  consciences,  and  this  remark  may  have 
qualified  the  other  portions  of  the  instruction.  How- 
ever this  may  be,  we  think  the  charge  was  erroneous, 
since  by  following  it  a  compromise  verdict  may  have 
been  reached,  while  the  defendant  was  entitled,  under 
the  law,  to  the  unanimous  judgment  of  twelve  disinter- 
ested jurors  as  to  his  guilt  or  innocence.  When  a  cause 
has  been  submitted  to  a  jury,  the  duty  of  returning  a 
verdict  devolves  upon  them ;  and  it  has  been  held  that 
if  the  court  threaten  to  keep  them  confined  until  they 
agree,  in  consequence  of  which  they  are  coerced  into  sur- 
rendering their  honest  convictions,  or  if  they  are  urged 
to  render  a  compromise  verdict,  or  that  a  minority  of 
the  jurors  should  yield  their  settled  beliefs  to  the  opin- 
ions of  the  majority,  a  judgment  based  upon  a  verdict 
obtained  under  such  circumstances  will  be  reversed  on 
appeal:  Taylor  v.  Jones,  2  Head,  565;  Hancock  v.  Elam, 
3  Baxt.  33 ;  Richardson  v.  Coleman,  131  Ind.  210  (31 
Am.  St.  Rep.  429,  29  N.  E.  909);  Boden  v.  Irwin,  92  Pa. 
St.  345 ;  Chesapeake,  etc.  R.  R.  Co.  v.  Barlow,  2  Pickle, 
537  (8  S.  W.  147) .  In  State  v.  Saunders,  14  Or.  300  (12 
Pac.  401),  an  instruction  urging  the  jury  to  agree  upon 
a  verdict  was  held  unobjectionable ;  but,  this  charge 
having  been  given  before  the  jury  retired,  it  was  impos- 
sible for  the  court  to  know  that  there  was  any  probability 
of  a  disagreement.  So,  too,  in  State  v.  Hawkins,  18  Or. 
476  (23  Pac.  475),  the  court,  before  the  jury  retired,  gave 
similar  instructions,  and  it  was  held  that  no  error  was 
committed.  In  the  case  at  bar,  however,  it  was  known 
that  the  jury  had  disagreed  and  were  equally  divided 
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in  opinion  when  the  instructions  complained  of  were 
given,  which  emphasizes  the  importance  of  the  language 
adopted ;  and,  believing  that  the  charge  was  erroneous 
and  prejudicial  to  the  defendant,  the  judgment  must  be 
reversed,  and  a  new  trial  ordered.  Reversed. 


Decided  5  June,  1889. 
TROT  r.  HALLGARTH. 

[57  Pac.  374.] 

in   1?>I     JusTICES  OF  THE  Peace— Amount  in  Controversy.— On  an  appeal  from  a 

— -'  Justice's  court,  under  Section  2117,  Hill's  Ann.  Laws,  the  ctd  damnum  clause 

of  the  complaint,  and  not  the  amount  awarded  by  the  Judgment,  determines 

the  sum  in  controversy,  where  no  counterclaim  has  been  Interposed  by  the 

defendant. 

From  Union  :     Robert  Eakin,  Judge. 

Action  in  a  justice's  court  by  Thomas  Troy  against 
Charles  Hallgarth.  From  a  judgment  for  plaintiff,  de- 
fendant appealed  to  the  circuit  court,  in  which  a  judg- 
ment was  rendered  for  defendant,  and  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Finn 
&  Ivanhoe,  with  an  oral  argument  by  Mr.  F.  S.  Ivanhoe. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  N.  C.  McLeod. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  action  was  originally  commenced  in  the  Justice's 
Court  of  Elgin  District,  Union  County,  to  recover  dam- 
ages alleged  to  have  been  sustained  by  reason  of  defend- 
ant's sheep  breaking  into  plaintiff's  inclosure  and  de- 
stroying his  hay  of  the  reasonable  value  of  $24.  The 
answer,  after  denying  upon  information  and  belief  the 
material  allegations  of  the  complaint,  avers  that,  if  the 
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sheep  destroyed  plaintiff's  hay,  it  was  because  he  did  not 
maintain  a  lawful  fence  around  the  same.  The  reply 
having  put  in  issue  the  allegations  of  new  matter  con- 
tained in  the  answer,  a  trial  was  had,  resulting  in  a 
judgment  for  plaintiff  in  the  sum  of  $6,  from  which  the 
defendant  appealed.  In  the  circuit  court,  plaintiff,  con- 
tending that  the  amount  in  controversy  was  insufficient 
to  confer  jurisdiction,  moved  to  dismiss  the  appeal ;  but, 
the  motion  being  overruled,  a  trial  was  had,  resulting  in 
a  verdict  for  defendant,  and  from  the  judgment  thereon 
plaintiff  appeals  to  this  court. 

The  only  question  presented  for  consideration  is 
whether  the  trial  court  had  jurisdiction  of  the  appeal. 
The  statute,  as  far  as  applicable  to  the  case  at  bar,  reads 
as  follows  :  "Either  party  may  appeal  from  a  judgment 
given  in  a  justice's  court  in  a  civil  action,  when  the  sum 
in  controversy  is  not  less  than  $10,  or  for  the  recovery 
of  personal  property  of  the  value  of  not  less  than  $10, 
exclusive  of  costs  in  either  case:"  Hill's  Ann.  Laws, 
§  2117.  No  counterclaim  having  been  interposed,  plain- 
tiff's counsel  contend  that  the  sum  in  controversy,  as  far 
as  defendant  is  concerned,  is  $6,  the  amount  for  which 
judgment  was  given,  while  defendant's  counsel  insist 
that  the  sum  in  controversy  is  the  amount  demanded  in 
the  complaint.  It  is  impossible  to  reconcile  the  conflict 
in  the  decisions  upon  the  subject  under  consideration ; 
some  courts  holding  that  when  an  appeal  is  taken  by  the 
defendant,  provided  he  has  filed  no  counterclaim  and 
sought  no  affirmative  relief  in  the  trial  court,  the  judg- 
ment there  rendered  is  the  amount  in  controversy:  1 
Enc.  PL  &  Prac.  732  ;  Hilton  v.  Dickinson,  108  U.  S.  165 
(2  Sup.  Ct.  424).  In  Lord  v.  Goldberg,  81  Cal.  597  (15 
Am.  St.  Rep.  82,  22  Pac.  1126),  an  action  having  been 
instituted  to  recover  the  sum  of  $6,000,  the  defendant 
denied  the  material  allegations  of  the  complaint,  and  set 
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up  a  counterclaim  of  $251,  whereupon  a  trial  was  had, 
resulting  in  a  judgment  for  plaintiff  in  the  sum  of  $190, 
from  which  the  defendant  appealed.  Plaintiff's  counsel, 
contending  that  the  counterclaim,  being  less  than  $300, 
was  insufficient  to  confer  jurisdiction,  moved  to  dismiss 
the  appeal ;  but  it  was  held  that  the  sum  in  controversy 
was  the  amount  demanded  by  plaintiff  in  his  complaint, 
the  court  saying :  "The  power  of  this  court  to  hear  and 
determine  the  matter  in  controversy  here  is  in  no  way 
dependent  upon  the  counterclaim  set  up  by  defendant. 
Under  our  present  constitution  and  laws,  where  an  action 
is  brought  to  recover  a  money  demand,  "the  ad  damnum 
clause  of  the  complaint  is  the  test  of  jurisdiction.  If  the 
amount  sued  for  is  large  enough  to  give  the  superior 
court  jurisdiction,  the  supreme  court  has  jurisdiction  on 
appeal ;  and  this  is  so  whether  the  appeal  be  taken  by 
the  plaintiff  or  defendant.'' 

In  Perry  v.  Conger,  65  Iowa,  588  (22  N.  W.  688),  an 
action  having  been  commenced  in  the  justice's  court  to 
recover  the  sum  of  $24.50,  the  answer  contained  a  gen- 
eral denial,  and  also  set  up  a  counter-claim  of  $30, 
and  upon  a  trial  of  the  cause  defendant  recovered  judg- 
ment for  costs,  from  which  plaintiff  appealed.  The  cir- 
cuit court  dismissed  the  appeal  on  the  ground  that  the 
amount  in  controversy  did  not  exceed  the  sum  of  $25, 
and  plaintiff  appealed  to  the  supreme  court,  which,  in 
reversing  the  judgment,  say:  "The  trial,  of  course,  is 
upon  all  the  issues  raised  by  the  pleadings.  The  case 
therefore  stood  upon  the  appeal,  as  to  the  amount  in  con- 
troversy, just  as  it  did  before  the  justice  of  the  peace.  In 
each  court  the  defendant  could  have  recovered  a  judg- 
ment for  $30.  By  appealing  the  plaintiff  recognized  the 
right  of  defendant  to  recover  such  a  judgment  in  the  cir- 
cuit court,  if  the  proof  should  demand  it :  Lundak  v. 
Chicago  &  N.W.  Ry.  Co.,  65  Iowa,  473  (21  N.W.  783). 
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It  therefore  clearly  appears  that  the  amount  in  contro- 
versy, both  before  and  after  the  appeal  from  the  justice 
of  the  peace,  exceeded  $25."  "The  amount  in  contro- 
versy between  the  parties,"  says  Mr.  Justice  Reed  in 
Nichols  v.Wood,  66  Iowa,  225  (23  N.  W.  641),  "should 
be  determined,  then,  from  the  pleadings  in  the  case,  and- 
not  from  the  judgment  rendered  by  the  justice."  The 
weight  of  authority,  and  the  better  reason,  in  our  judg- 
ment, support  the  doctrine  that  the  ad  damnum  of  the 
complaint,  and  not  the  amount  awarded  by  the  judg- 
ment, affords  the  test  of  jurisdiction,  and  determines  the 
sum  in  controversy,  on  an  appeal  from  a  judgment  given 
in  the  justice's  court,  when  no  counter-claim  is  inter- 
posed by  the  defendant :  1  Enc.  PL  &  Prac.  703  ;  Max- 
field  v.  Johnson,  30  Cal.  545;  Solomon  v.  Reese,  34  Cal. 
28;  Pennyhecker  v.  McDougal,  48  Cal.  160;  Pitkin  v. 
Flowers,  2  Root,  42  ;  Inhabitants  of  Newton  v.  Inhabitants 
of  Banbury,  3  Conn.  553. 

If,  on  an  appeal  from  a  judgment  given  in  a  justice's 
court,  the  appellate  tribunal  were  limited  to  a  considera- 
tion of  the  errors  alleged  to  have  been  committed,  there 
might  be  some  reason  for  holding  that  the  judgment  ren- 
dered was  the  measure  of  the  sum  in  controversy,  for  in 
such  case  the  court  would  be  powerless  to  modify  the 
judgment  except  by  reversal,  whereupon  the  cause  would 
be  remanded  for  a  new  trial ;  but  in  this  state,  when  an 
appeal  is  perfected,  the  circuit  court  is  required  to  hear, 
try,  and  determine  the  cause  anew,  without  regarding 
any  error  of  the  justice  in  relation  to  the  trial  of  the  case  : 
Hill's  Ann.  Laws,  §  2127.  This  being  so,  when  an  ap- 
peal is  taken  by  a  defendant  from  a  judgment  rendered 
in  the  justice's  court  in  favor  of  plaintiff  for  a  part  only 
of  his  demand  the  circuit  court  is  empowered,  upon  a 
retrial  of  the  cause,  to  award  the  whole  amount  of  his 
demand,  and  this  confirms  us  in  the  belief  that  the  sum 
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in  controversy,  when  no  counter-claim  is  interposed,  is 
the  amount  demanded  in  the  complaint.  No  error  hav- 
ing been  committed  by  the  trial  court,  it  follows  that  the 
judgment  is  affirmed.  Affirmed. 


Decided  31  July,  1899. 
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« 338  POIJEY  v.  LACERT. 

[58  Pac.37.] 

1.  Judgment— Evidence— Res  Judicata.— A  Judgment  for  defendant  in  an 

action  for  damages  by  the  purchaser  of  water  rights  against  a  third  person 
for  diverting  water,  is  not  even  prima  facie  evidence  of  the  purchaser's  evic- 
tion and  resulting  damage  in  a  subsequent  action  by  the  vendor  to  recover 
the  purchase  price. 

2.  Meaning  op  Warranty.— A  covenant  to  warrant  and  defend  a  title  is  an 

engagement  to  protect  the  vendee  against  all  claims  by  the  vendor  and  his 
heirs  as  well  as  against  all  paramount  titles,  but  it  is  not  an  agreement  to 
protect  him  against  the  tortious  Interference  of  third  persons. 

From  Wallowa:     Robert  Eakin,  Judge. 

Action  by  B.  F.  Poley  against  J.  T.  D.  Lacert.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Leroy  Lomax. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  D.  W.  Sheahan. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  foreclosing  a  bond  for 
a  deed.  The  transcript  shows  that  on  March  26,  1895, 
plaintiff  entered  into  a  contract  with  defendant  whereby 
he  agreed,  in  consideration  of  the  payment  of  $1,568,  to 
sell  and  convey  to  him  about  six  acres  of  land  in  Wal- 
lowa County,  and,  as  appurtenant  thereto,  "the  exclu- 
sive water  right  to  sufficient  water  to  operate  one  thirty- 
inch  water  wheel,"  placed  in  a  sawmill  on  said  land; 
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that  the  purchase  price  was  evidenced  by  defendant's 
promissory  notes,  payable  on  the  dates  and  for  the  re- 
spective sums  as  follows :  September  1,  1895,  $600 ; 
December  1  following,  $300  ;  August  1,  1896,  $400  ;  and 
August  1,  1897,  $368— each  bearing  ten  per  cent,  interest 
per  annum,  and  providing  for  the  payment  of  a  reason- 
able attorney's  fee  in  case  default  should  be  made  in  the 
payment  thereof — upon  the  delivery  of  which  plaintiff 
executed  a  bond  to  defendant  wherein  he  covenanted  to 
convey  the  said  land  upon  payment  of  the  notes ;  that 
defendant  paid  the  note  first  maturing,  but  made  default 
as  to  the  others,  whereupon  this  suit  was  instituted. 
The  defendant,  after  denying  the  material  allegations 
of  the  complaint,  avers  that  the  title  to  the  water  right 
agreed  to  be  conveyed  failed,  and  that  from  September 
20  to  December  20,  1895,  he  was  deprived  of  the  use  of 
the  water,  to  his  damage  in  the  sum  of  $1,800,  which 
he  prays  may  be  offset  against  plain  tiff's  demand.  The 
allegations  of  new  matter  in  the  answer  having  been 
put  in  issue  by  the  reply,  a  trial  was  had,  and  from  the 
evidence  taken  thereat  the  court  found  that  the  defend- 
ant was  deprived  of  the  use  of  the  water  for  the  opera- 
tion of  his  sawmill  to  its  full  capacity  from  September 
20  to  December  20,  1895,  by  reason  of  the  acts  of  the 
Lostine  Flour-Milling  Company,  a  corporation,  but  that 
plaintiff  was  not  a  party  to  nor  responsible  for  such  acts; 
and  decreed  that  plaintiff  recover  the  sum  of  $1,068,  with 
interest  from  March  26,  1895,  at  the  rate  of  ten  per  cent, 
per  annum,  and  the  further  sum  of  $100  as  attorney's 
fees,  and  that  said  land  be  sold  to  satisfy  the  same. 

The  evidence  shows  that  the  milling  company  con- 
structed a  flour  mill  on  the  south  fork  of  the  Wallowa 
River,  tapped  the  ditch  which  furnished  water  to  defend- 
ant's mill  at  a  point  about  one  hundred  yards  above  his 
head  gate,  and  on  September  1,  1895,  diverted  the  water 
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from  his  mill,  and  conducted  it  in  a  ditch  and  flume  to  its 
own  mill,  about  three-fourths  of  a  mile  from  that  of  de- 
fendant ;  that  about  the  twentieth  of  the  same  month  the 
water  became  low  in  said  stream,  and  remained  so  until 
about  December  20  following,  in  consequence  of  which, 
and  of  said  diversion,  defendant  was  unable  to  operate 
his  mill  to  its  full  capacity,  and  not  at  all  for  a  part  of 
that  time  ;  that  on  April  24,  1896,  defendant  commenced 
an  action  in  the  circuit  court  of  said  county  against  said 
company  to  recover  the  sum  of  $2,475  as  damages  alleged 
to  have  been  sustained  by  reason  of  such  diversion  ;  that 
the  company  denied  the  material  allegations  of  the  com- 
plaint, set  up  new  matter,  and  also  filed  a  cross  bill ; 
and,  the  issues  therein  having  been  joined,  it  was  stipu- 
lated that  the  suit  and  action  should  be  tried  together, 
and  that  the  court  should  make  its  findings  in  the  suit 
from  the  testimony  given  before  the  jury  in  the  action. 
The  court,  however,  took  the  advice  of  the  jury  in  the 
equitable  proceeding  by  submitting  to  them  the  follow- 
ing questions  :  "First.  Did  Lacert  know  of  the  building 
of  the  flouring  mill  by  the  milling  company,  and  the  con- 
struction of  the  ditch,  flume,  and  head  gate  by  it  at  the 
time  it  was  being  done,  and,  knowing  of  it,  did  Lacert 
stand  by  or  aid  in  the  construction  of  the  same,  know- 
ing that  the  milling  company  was  so  constructing  the 
same  for  the  purpose  of  operating  the  same  by  water 
power  from  said  river  through  the  said  head  gate  and 
ditch,  without  protest  or  objection  on  the  part  of  Lacert? 
Answer.  Yes.  Second.  And,  if  so,  did  he  have  reason 
to  believe  that  the  milling  company's  use  of  the  water 
might  interfere  with  his?  Answer.  No.  Third.  Did  the 
milling  company  know,  or  have  any  reason  to  believe, 
that  Lacert  had  or  claimed  the  water  rights  claimed  by 
him  in  the  law  action?  Answer.  Yes."  The  jury  found 
for  the  company  in  said  action,  whereupon  the  court  gave 
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it  judgment  against  Lacert  for  its  costs  and  disburse- 
ments, and  the  court,  having  found  in  the  suit  that  there 
were  no  equities  with  the  milling  company,  dismissed 
the  cross  bill,  and  gave  Lacert  a  decree  for  his  costs  and 
disbursements  therein. 

1.  Defendant's  counsel  contend  that  their  client's 
failure  to  recover  damages  in  his  said  action  affords  con- 
clusive evidence  of  the  company's  superior  right  to  the 
use  of  the  waters  of  said  stream,  and  establishes  the 
breach  of  plaintiff's  contract  and  warranty,  and,  this 
being  so,  the  court  erred  in  not  considering,  in  the  case 
at  bar,  the  damages  which  he  sustained  by  reason  of  the 
diversion.  The  condition  of  the  bond  for  a  deed  is  that 
plaintiff  will,  upon  the  payment  of  said  notes,  make,  exe- 
cute, and  deliver  to  the  defendant  a  good  and  sufficient 
conveyance  by  warranty  deed  of  said  land,  particularly 
describing  it,  "including  the  water  rights  and  ditches 
connected  therewith."  Plaintiff  was  not  a  party  to  the 
action  for  damages,  and  hence  is  not  bound  by  the  judg- 
ment rendered  therein.  The  decree  of  the  court,  based 
upon  the  special  findings  of  the  jury  in  the  case  of  Lacert 
against  the  Lostine  Flour  Milling  Company,  rebuts  any 
inference  that  defendant  was  evicted  by  title  paramount, 
but,  if  it  be  assumed  that  his  failure  to  recover  judgment 
for  the  damages  which  he  claims  to  have  sustained  is 
evidence  of  the  breach  of  the  condition  of  plaintiff's  con- 
tract and  warranty,  the  record  in  that  case  is  not  even 
prima  facie  evidence  of  an  eviction  against  him,  because 
he  was  neither  a  party  nor  a  privy  to  the  proceeding : 
Graham  v.  Tankersley,  15  Ala.  634  ;  Hanson  v.  Buchner's 
ExW,  4  Dana,  254  ;  Sisk  v.  Woodruff,  15  111.  15  ;  Rlwde 
v.  Green,  26  Ind.  83;  Fields  v.  Hunter,  8  Mo.  128; 
Stephens  v.  Jack,  3  Yerg.  403  (24  Am.  Dec.  583). 

2.  His  covenant  to  warrant  and  defend  the  title  is 
equivalent  to  an  engagement  that  he  and  his  heirs  will 
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never  lay  claim  to  the  estate,  and  that  they  will  defend 
it  if  assailed  by  claims  of  a  paramount  title  :  Stewart  v. 
West,  14  Pa.  St.  336.  A  covenant  purporting  to  assure 
the  purchaser  from  disturbance  on  the  part  of  the  grantor, 
"or  any  person  or  persons  whomsoever,"  is  not  broken 
by  the  tortious  disturbances  of  third  parties  :  Playter  v. 
Cunningham,  21  Cal.  229  ;  Meeks  v.  Bowerman,  1  Daly,  99  ; 
Spear  v.  Allison,  20  Pa.  St.  200  ;  Kelly  v.  Dutch  Churchy 
2  Hill,  105  ;  Greenby  Y.Wilcocks,  2  Johns.  1  (3  Am.  Dec. 
379);  Brick  v.  Coster,  4  Watts  &  S.  494.  But  it  is  other- 
wise where  such  acts  are  committed  by  the  covenantor, 
or  by  his  agents  or  servants  while  acting  under  his  direc- 
tion :  Lcvitzky  v.  Canning,  33  Cal.  299  ;  O'Keefe  v.  Ken- 
nedy, 3  Cush.  325  ;  Sedgwick  v.  Hollenback,  7  Johns.  376. 
The  damage  which  defendant  sustained  by  reason  of  the 
acts  of  the  Lostine  Milling  Company,  so  far  as  apparent 
from  the  transcript  before  us,  resulted  from  its  tortious 
acts  in  diverting  the  water  to  which  he  was  entitled,  but 
it  does  not  appear  that  plaintiff  was  in  any  way  respon- 
sible for  the  acts  of  the  corporation.  True,  he  was  a 
stockholder,  but,  not  being  an  officer  upon  whom  its 
management  devolved,  he  was  not  personally  responsible 
for  its  acts  ;  nor  did  he  sanction  the  action  complained  of, 
but,  on  the  contrary,  persuaded  the  manager  to  operate 
the  flour  mill  at  night  during  a  part  of  the  time  referred 
to,  enabling  the  defendant  to  operate  his  mill  in  the  day- 
time. Such  evidence  rebuts  any  presumption  that  might 
arise  by  reason  of  plaintiff's  interest  in  the  corporation, 
and,  not  being  responsible  for  its  tortious  acts,  there  has 
been  no  breach  of  the  said  warranty,  and  hence  it  fol- 
lows that  the  decree  is  affirmed.  Affirmed. 
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Decided  5  June,  1899. 

Ex  parte  PERDON.  "aTTnl 
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Statutory  Construction— Implied  Repeal— Physicians.— The  act  of  1889,  _39_  5361 

as  amended  in  1891  (Laws,  1889,  p.  144,  g  11,  and  Laws,  1891,  p.  163,  g  5),  exacting  85    17l| 

a  license  from  itinerant  vendors  of  medicines  who  profess  to  treat  diseases  or  41   512l 

injuries,  was  impliedly  repealed  by  the  act  of  1896  (Laws,  1896,  p.  61,  g  8),  j  35    171 

regulating  the  practice  of  medicine  and  surgery,  which  revises  the  whole  sub-  \J6   332 
Ject-matter  of  the  old  law:    Continental  In».  Co.  v.  Riggen,  31  Or.  8S6,  applied. 

From  Umatilla:     Stephen  A.  Lowell,  Judge. 

J.  M.  Ferdon  was  committed  to  the  custody  of  William 
Blakley,  sheriff,  on  the  charge  of  itinerantly  vending 
medicine  without  a  license,  contrary  to  statute,  and  he 
applied  for  a  writ  of  habeas  corpus.  From  a  judgment 
dismissing  the  writ  and  remanding  petitioner,  he  ap- 
peals. •  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Carter 
&  Haley,  with  an  oral  argument  by  Mr.  J.  H.  Raley. 

For  the  State  there  was  an  oral  argument  by  Mr.  D. 
R.  N.  Blackburn,  Attorney  General,  and  Mr.  II.  J.  Bean, 
District  Attorney. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

On  September  13,  1898,  the  petitioner  was  held  to 
answer,  by  a  committing  magistrate,  for  a  violation  of 
section  11  of  the  act  of  February  28,  1889,  regulating  the 
practice  of  medicine  and  surgery  (Laws,  1889,  p.  144), 
as  amended  by  the  act  of  1891  (Laws,  1891,  p.  153) ,  and 
in  default  of  bail  was  committed  to  the  custody  of  the 
defendant,  the  Sheriff  of  Umatilla  County.  He  there- 
upon applied  to  the  circuit  court  for  his  discharge  under 
a  writ  of  habeas  corpus,  on  the  ground  that  the  section 
of  the  act  under  which  he  was  committed  is  unconstitu- 
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tional  and  void,  or,  if  not,  that  it  was  repealed  by  the 
subsequent  act  of  the  legislature  regulating  the  practice 
of  medicine  and  surgery  in  the  state  (Laws,  1895>  p.  61). 
The  writ  having  been  dismissed,  and  the  petitioner  re- 
manded to  the  custody  of  the  defendant,  he  appeals. 

The  act  of  1889  is  entitled  "An  act  to  regulate  the  prac- 
tice of  medicine  and  surgery  in  the  State  of  Oregon."  It 
provides  for  the  appointment  of  a  board  of  examiners  of 
three  persons,  from  among  the  physicians  of  the  state, 
and  for  the  punishment  of  any  person  practicing  medi- 
cine or  surgery  without  a  license  from  such  board,  unless 
he  was  practicing  within  the  state  at  the  time  of  the  pas- 
sage of  the  act.  It  prescribes  in  detail  the  qualifications 
necessary  to  entitle  an  applicant  to  a  license,  and  the 
duties  of  the  board  of  examiners,  and  declares  who  shall 
be  regarded  as  practicing  medicine,  within  the  meaning 
of  the  act.  Section  11,  as  amended  in  1891,  and  under 
which  the  petitioner  was  arrested  and  committed,  pro- 
vides that  "any  itinerant  vendor  of  any  drug,  nostrum, 
medicine,  ointment  or  appliance  of  any  kind  intended 
tot  the  treatment  of  disease  or  injury,  who  shall  by  writ- 
ing or  printing,  or  any  other  method,  publicly  profess 
to  cure  or  treat  diseases,  injuries,  deformities  or  ailments 
of  any  kind  by  any  drug,  nostrum,  medicine  or  other  ap- 
plication, shall  pay  to  the  Secretary  of  State  a  license  of 
$100  per  month  to  be  collected  by  said  Secretary  of  State 
or  by  his  lawfully  authorized  attorney.  Any  person  who 
shall  violate  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  not  to  exceed  five  hundred 
dollars  ($500)  or  imprisonment  in  the  county  jail  not  to 
exceed  six  months,  or  by  both  such  fine  and  imprison- 
ment." 

The  contention  of  the  petitioner  is  that  this  section  is 
,    unconstitutional  and  void,  because  not  within  the  sub- 
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ject  of  the  act  as  expressed  in  the  title ;  while  the  de- 
fendant contends  that  the  subject-matter  of  the  section  is 
so  germane  to  it  and  connected  therewith  as  not  to  be 
obnoxious  to  the  provision  of  the  constitution  expressed 
in  Article  IV,  §  20,  which  declares  that  "every  act  shall 
embrace  but  one  subject  and  matters  properly  connected 
therewith,  which  subjects  shall  be  expressed  in  the  title." 
It  is  not  easy  to  perceive  what  connection  the  licensing 
or  taxing  of  itinerant  vendors  of  drugs  or  nostrums  has 
with  the  question  of  regulating  the  practice  of  medicine 
and  surgery  ;  but  we  do  not  consider  it  necessary  to  ex- 
amine this  phase  of  the  case,  because,  if  it  be  conceded 
that  an  itinerant  vendor  of  drugs  and  medicines,  who 
publicly  professes  to  cure  and  treat  diseases  therewith, 
is  practicing  medicine  or  surgery,  and  that  the  section  is 
a  mere  regulation  of  such  practice,  it  was  repealed  by  the 
subsequent  act  of  1895,  which  was  evidently  intended  to, 
and  does,  revise  the  whole  subject-matter  of  the  old  law, 
and  prescribes  the  conditions  on  which  the  practice  of 
medicine  and  surgery  shall  be  permitted.  The  act  of 
1895  is  entitled  "An  act  to  regulate  the  practice  of  medi- 
cine and  surgery  in  the  State  of  Oregon,  and  to  license 
physicians  and  surgeons,  to  punish  all  persons  violating 
this  act  and  to  repeal  all  laws  in  conflict  therewith,  and 
declaring  an  emergency."  Like  the  act  of  1889,  it  pro- 
vides for  the  appointment  of  a  board  of  medical  exam- 
iners, and  defines  their  duties  and  powers,  declares  who 
shall  be  regarded  as  practicing  medicine  or  surgery,  and 
prescribes  in  great  detail  the  qualifications  and  conditions 
upon  which  persons  shall  be  permitted  to  do  so,  and  for 
the  punishment  of  any  person  assuming  to  practice  with- 
out a  license.  In  short,  it  is  complete  within  itself,  and, 
under  the  well-settled  rule  of  statutory  construction,  that 
where  the  legislature,  by  a  new  statute,  evidently  intends 
to,  and  does,  revise  the  whole  subject-matter  of  an  old 
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one  (  Little  v.  Cogswell,  20  Or.  346,  25  Pac.  727 ;  Conti- 
nental Ins.  Co.  v.  Riggen,  31  Or.  336,  48  Pac.  476),  oper- 
ates as  a  repeal  of  the  former  act  upon  the  subject.  It 
follows,  therefore,  that,  assuming  the  section  of  the  stat- 
ute under  which  the  petitioner  was  arrested  to  have  been 
constitutional  and  valid  at  the  time  of  its  enactment,  it 
had  been  repealed  at  the  time  of  the  petitioner's  arrest. 
The  judgment  of  the  court  below  is  therefore  reversed, 
and  the  cause  remanded,  with  direction  to  discharge  the 
petitioner.  Reversed. 


Decided  12  June,  1880. 
MUNROE  v.  THOMAS. 

[57  Pac.  419.] 

1.  Justice  of  the  Peace— Jurisdiction  Must  Appear  in  Record.— Juris- 

diction of  a  justice's  court  over  the  person  of  the  defendants  will  not  be  pre- 
sumed in  a  direct  attack  upon  its  Judgment,  but  must  affirmatively  appear 
from  an  Inspection  of  the  transcript  of  the  proceedings:  Tustin  v.  Qaunt,  4  Or. 
800;  Dick  v.  Wilson,  10  Or.  490,  and  Tompkins  v.  ClackamaM  County,  11  Or.  864, 
followed. 

2.  Service  of  Summons.— Session  Laws,  1888,  p.  89,  §  5,  requiring  a  summons 

Issued  by  a  Justice  of  the  peace  to  be  served  by  delivering  a  copy  thereof  to  the 
defendant,  or  to  a  member  of  his  family,  If  he  cannot  be  found,  is  not  complied 
with  by  reading  the  summons  to  the  defendant,  and  delivering  to  him  a  copy 
of  the  complaint. 

From  Grant :     Morton  D.  Clifford,  Judge. 

Petition  by  R.  F.  Munroe  and  Otto  Wicks  against  John 
Thomas  and  E.  L.  Cox  for  a  review  of  a  judgment  of  a 
justice  of  the  peace.  From  a  dismissal  of  the  writ,  plain- 
tiffs appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  Dus- 
tin  &  Wood,  with  an  oral  argument  by  Mr.  M.  Dustin. 

For  respondents  there  was  neither  brief  nor  argument. 
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Mr.  Justice:  Moore  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
for  Grant  County  dismissing  a  writ  of  review.  The 
return  to  the  writ  shows  that  on  August  19,  1897,  the 
defendants  commenced  an  action  in  a  justice's  court  of 
said  county  against  the  plaintiffs  to  recover  the  sum  of 
$100  as  damages  on  account  of  an  alleged  trespass  upon 
real  property.  The  proof  of  service  of  the  summons 
issued  therein,  as  shown  by  the  transcript,  is  as  follows  : 
"Received  the  within  August  19, 1897.  Served  the  same 
August  20,  1897,  in  Susanville  and  Austin  Precincts, 
Grant  County,  State  of  Oregon,  by  reading  the  same  to 
the  defts.,  together  with  delivering  a  copy  of  the  com- 
plaint, duly  certified  to  by  D.  H.  Briggs,  Constable." 
At  the  time  specified  in  said  summons  for  the  trial, 
neither  of  the  defendants  appeared  or  pleaded  to  the 
complaint,  whereupon  judgment  by  default  was  rendered 
against  them  for  the  amount  demanded. 

1.  The  question  presented  for  consideration  is  whether 
the  justice's  court  had  jurisdiction  of  the  persons  of  the 
defendants  in  said  action,  plaintiffs  herein ;  for,  such 
court  being  one  of  limited  powers,  jurisdiction  will  not 
be  presumed,  but,  in  a  direct  attack  upon  the  judgment, 
must  affirmatively  appear  from  an  inspection  of  the  tran- 
script of  its  proceedings  :  Brown,  Jur.  §  22  ;  12  Am.  <£• 
Eng.  Enc.  Law  (1  ed.),  274;  Thompson  v.  Multnomah 
Caunty,  2  Or.  34 ;  Johns  v.  Marion  County,  4  Or.  46 ; 
State  v.  Officer,  4  Or.  180 ;  Tustin  v.  Gaunt,  4  Or.  306 ; 
Dick  v.  Wilson,  10  Or.  490  ;  Tompkins  v. Clackamas  County, 
11  Or.  364  (4  Pac.  1210).  "No  rule  of  construction," 
says  Mr.  Justice  Wilson,  in  Hunsaker  v.  Coffin,  2  Or. 
107,  "has  been  better  settled  than  that,  when  the  steps 
by  which  a  court  obtains  jurisdiction  are  prescribed  in 
the  statutes,  they  must  be  clearly  followed,  that  the  court 
may  have  full  authority  over  the  person." 
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2.  Section  5  of  the  act  "to  simplify  proceedings  in 
justice's  courts"  (Sess.  Laws,  1893,  p.  39),  in  force  when 
the  action  was  commenced,  provided  that  "service  of 
the  summons  may  be  made  either  by  delivering  a  copy 
thereof  to  him  [defendant]  in  person,  or  if  he  cannot, 
after  reasonable  diligence,  be  found,  by  leaving  a  copy 
thereof  for  the  defendant  at  his  usual  place  of  abode 
with  some  person  of  his  family  over  the  age  of  fifteen 
years.  If  the  defendant  be  a  corporation,  service  of  the 
summons  may  be  made  upon  it  by  delivering  a  copy 
thereof  to  the  president,  secretary,  or  managing  or  local 
agent  of  such  corporation."  The  statute,  as  we  view  it, 
makes  the  delivery  of  a  copy  of  the  summons  to  the 
defendant  in  the  action  mandatory,  and,  the  summons 
not  having  been  served  in  the  manner  prescribed  by  the 
act,  the  justice's  court  never  obtained  jurisdiction  of  the 
persons  of  the  defendants.  The  judgment  will,  there- 
fore, be  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  annul  the  judgment  of  the 
justice's  court.  Reversed. 

r«  mi 

5*LJ5!3|  Argued  12  April ;  decided  29  May ;  rehearing  denied  7  August,  1889. 

BEAIiE  v.  HITE. 

,  [57  Pac.  822,  58  Pac.  102.1 

Adverse  Possession  of  Public  Lands —Government  Title.— An  entry  on 
and  continued  possession  of  land  that  had  been  selected  and  claimed  by  the 
state  under  a  congressional  grant  claiming  that  It  was  vacant  public  land  of 
the  United  States,  without  assertion  of  title,  but  with  the  expectation  of  ob- 
taining title  from  the  government,  is  not  adverse  within  the  meaning  of  the 
statute  of  limitations. 

Claim  of  Title  Necessary  to  Adverse  Possession.— Where  an  adverse  pos- 
session of  real  property  for  the  statutory  period  vests  in  the  possessor  a  com- 
plete title  against  the  world,  with  the  rights  and  remedies  incident  to  a  written 
title,  such  possession  must  be  under  a  claim  of  title:  Springer  v.  Young,  14  Or. 
280;   Hieklin  v.  McClear,  18  Or.  128,  approved. 

From  Coos  :     Geo.  H.  Burnett,  Judge. 
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Action  of  ejectment  by  D.  Grant  Beale,  Kate  Labrie, 
and  Jennie  Maclay  against  William  and  Emma  J.  Hite. 
There  was  a  judgment  for  plaintiffs,  from  which  this 
appeal  is  taken.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Joseph  W.  Bennett  and  Edward  B.  Watson. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  S.  H.  Hazard. 

Mr,  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  one  hundred  and  sixty  acres 
of  land  in  Coos  County,  commenced  in  September,  1895. 
The  defendants  claim  title  by  adverse  possession.  Upon 
the  trial,  and  after  the  evidence  was  all  in,  by  direction  of 
the  court  the  jury  returned  a  verdict  in  favor  of  plain- 
tiffs, on  the  ground  that  the  defendants  had  not  proved 
a  defense  sufficient  to  be  submitted  to  them ;  and  from 
the  judgment  entered  thereon  the  defendants  appeal. 

The  land  in  controversy  was  granted  to  the  State  of 
Oregon  by  act  of  congress,  March  12,  1860,  as  swamp 
and  overflowed  land,  and  conveyed  by  the  state  to  the 
plaintiffs'  ancestor  on  November  9,  1886,  although  not 
patented  to  it  by  the  general  government  until  March  3, 
1891.  In  March  or  April,  1884,  but  after  the  land  had 
been  selected  and  claimed  by  the  state  as  swamp  land, 
the  defendant  settled  upon  it  with  the  purpose  of  acquir- 
ing title  under  the  laws  of  the  United  States,  claiming 
that  it  was  not  in  fact  swamp  land,  but  vacant  public 
land,  subject  to  entry  under  the  pre-emption  and  home- 
stead laws.  He  thereafter  attempted  to  make  a  pre- 
emption filing  thereon,  but  was  unable  to  do  so  because 
it  had  been  claimed  by  the  state  as  swamp  land,  and 
withdrawn  from  settlement  on  that  account ;    and  a  sub- 

85  Ob.— 12. 
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sequent  offer  and  attempt  to  enter  the  same  as  a  home- 
stead proved  unavailing  for  the  same  reason.  At  the 
time  of  his  settlement,  a  contest  was  pending  in  the  land 
department  of  the  United  States,  involving  the  character 
of  the  land,  which  was  subsequently  determined  in  favor 
of  the  state,  and  a  patent  thereafter  issued  in  conformity 
thereto. 

The  contention  for  the  plaintiffs  is  that,  under  these 
circumstances  the  defendant's  entry  and  possession  of 
the  land  was  not  adverse,  within  the  meaning  of  the 
statute  of  limitations,  and  in  this  position  we  concur. 
The  evidence  shows  that  he  entered  upon  the  land  under 
the  mistaken  claim  that  it  was  vacant  public  land  of  the 
United  States,  with  the  expectation  of  obtaining  title 
from  the  government,  and  that  he  did  not  enter  or  hold 
possession  under  any  claim  of  title  in  himself.  It  is 
true  he  testifies  that  he  claimed  the  land  as  his  own,  but 
on  cross-examination  states — what  is  borne  out  by  his 
entire  course  of  conduct — that  such  claim  was  based  on 
the  theory  that  the  land  belonged  to  the  government  of 
the  United  States,  and  that  by  reason  of  his  settlement 
and  cultivation  he  was  entitled  to  acquire  the  title.  His 
contention  was  simply  that  the  land  was  open  to  settle- 
ment, and  he  had  the  right  to  acquire  it  under  the  laws 
governing  its  disposition.  To  that  end  he  attempted  to 
file  a  pre-emption  claim,  and  afterwards  to  make  a  home- 
stead entry,  but  was  unable  to  make  either.  He  was, 
in  short,  nothing  more  than  a  mere  squatter  occupying 
land  which  he  believed  to  be  a  part  of  the  public  domain, 
with  the  purpose  of  acquiring  title  from  the  government, 
if  it  should  be  determined  in  the  then  pending  contest 
not  to  be  swamp  land,  and  this  does  not  amount  to  an 
adverse  holding :  Schleicher  v.  Gatlin,  85  Tex.  £70  (20 
S.  W.  120). 

It  is  an  indispensable  requisite  to  an  adverse  possession 
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under  our  statute  (Hill's  Ann.  Laws,  §  4) ,  that  it  be  ac- 
companied with  a  claim  of  title  or  ownership  in  the  occu- 
pant. Mr.  Buswell  says  :  "It  is  the  occupation  with  an 
intent  to  claim  against  the  true  owner  which  renders  the 
entry  and  possession  adverse.  'It  is  not  possession  alone, 
but  that  it  is  accompanied  with  the  claim  of*  the  fee, 
which,  by  construction  of  law,  is  deemed  prima  facie 
evidence  of  such  an  estate:'"  Buswell,  Lim.  p.  328. 
And  Mr.  Justice  Field  says:  "To  render  a  possession 
adverse,  it  must  be  hostile  in  its  origin,  and  hostile  in  its 
continuance.  The  entry  upon  the  premises  must  be 
made,  and  the  possession  must  be  accompanied,  with  a 
claim  of  title  against  the  whole  world.  In  other  words, 
the  occupant  must  assert  ownership  in  himself.  An 
entry  by  permission  of  another,  or,  with  an  admission  of 
another's  title,  will  not  set  the  statute  running  :"  Adams 
v.  Burke,  3  Sawy.  420  (Fed.  Cas.  No.  49).  And  Mr. 
Wood  says  that  while,  strictly  speaking,  it  may  not  be 
necessary,  as  held  by  some  courts,  that  the  entry  or 
possession  should  in  all  cases  be  under  a  pretense  or  claim 
of  title  by  the  occupant  himself,  yet,  "practically  in  all 
of  the  states  there  must  be  an  entry  or  possession  under 
a  claim  of  title,  or  such  a  user  of  the  premises  as  raises  a 
presumption  of  such  a  claim,  and  in  many  of  the  states  a 
claim  of  title,  as  well  as  exclusive  and  continuous  occu- 
pancy, is  held  to  be  indispensable  ;  and  generally  it  may 
be  said  that  the  intention  of  the  occupant  is  a  material 
element  in  determining  whether  or  not  the  possession  is 
adverse  in  such  a  sense  as  to  operate  as  an  actual  ouster 
of  the  true  owner,  and  defeat  his  right  of  entry.  It  is  so 
well  settled  as  to  be  regarded  as  a  rule  that,  where  there 
is  no  claim  of  title  in  the  occupant,  his  possession  cannot 
be  adverse  to  the  true  title,  upon  the  principle  that, 
where  a  person  is  in  possession,  making  no  claim  what- 
ever to  the  premises,  his  title,  in  presumption  of  law,  is 
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in  amity  with,  and  subservient  to,  the  true  title.  *  *  * 
It  is  the  intention  to  claim  title  which  makes  the  posses- 
sion adverse ;  but  this  intention  must  be  evinced  and 
effectuated  by  the  manner  of  occupancy ;  and  neither 
a  mere  claim  of  title  without  occupancy,  nor  a  mere 
occupancy  without  an  intent  to  claim  title,  is  sufficient :" 
2  Wood,  Lim.  §  256. 

From  these  authorities  it  is  apparent  that,  to  render 
a  possession  of  real  property  adverse  so  as  to  vest  the 
title  in  the  occupant,  and  bar  a  recovery  by  the  owner, 
it  is  an  essential  requisite  that  such  possession  be  under 
a  claim  of  title  hostile  to  the  true  owner ;  and  this  is  the 
doctrine  of  the  previous  decisions  of  this  court,  as  we 
understand  them.  In  Swift  v.Mulkey,  17  Or.  at  p.  538 
(21  Pac.  872),  it  is  said  :  "To  be  adverse  possession,  it 
must  be  under  a  claim  of  ownership,  though  it  need  not 
be  under  color  of  title.  It  is  sufficient  if  the  party  goes 
upon  the  land,  and  declares  to  the  world  by  his  acts  and 
conduct  that  he  is  the  owner  of  it,  and  maintains  that 
attitude  the  requisite  period."  And  again  in  Springer 
v.  Young,  14  Or.  at  p.  285  (12  Pac.  404),  Mr.  Justice 
Strahan,  speaking  for  the  court,  says  :  "So,  also,  if  at 
the  time  one  enters,  or  afterwards,  he  does  not  claim  the 
title  himself,  but  acknowledges  the  title  of  another,  his 
possession  must  be  taken  as  an  entry  or  holding  in  sub- 
ordination to  the  title  of  the  person  whose  right  he  ac- 
knowledges." So,  also,  in  Hicklin  v.  Mc Clear,  18  Or.  at 
p.  138  (22  Pac.  1061),  it  is  said  :  "In  order  to  establish 
that  fact  [adverse  possession]  it  must  appear  that  the 
appellant,  and  those  under  whom  he  claims,  were,  during 
that  time,  in  the  visible,  notorious,  and  exclusive  posses- 
sion, under  a  claim  of  ownership.  The  possession  must 
have  been  of  such  a  character  as  to  afford  the  respondent 
the  means  of  knowing  it,  and  of  the  claim." 

The  California  authorities  (Hayes  v.  Martin,  45  Cal. 
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559;  McManus  v.  0' Sullivan,  48  Cal.  7;  Francoeur  v. 
Newhouse,  14  Sawy.  600, 43  Fed.  236),  relied  on  by  the  de- 
fendant seem  to  hold  that  it  is  sufficient  to  bar  a  recovery, 
under  the  statutes  of  that  state,  if  the  possession  be  hos- 
tile to  the  particular  claim  of  the  other  party  in  the  action 
to  which  it  is  opposed  in  proof.  These  decisions  were 
made  under  a  statute  defining  adverse  possession,  and, 
besides,  it  would  seem  tljat  in  each  of  them  the  defend- 
ant's possession  was  under  a  recognized  claim  of  title, 
and  in  some,  if  not  all,  the  statute  of  limitations  was  set 
up  in  defense  of  a  subsequently  acquired  paper  title.  The 
same  is  true  of  Fellows  v.  Evans,  33  Or.  30  (53  Pac.  491). 
Where  the  effect  of  the  statute  of  limitations  is  not  to 
transfer  the  fee  to  land  from  the  true  owner  to  the  oc- 
cupier, but  only  to  destroy  his  remedy  for  its  recovery  by 
action,  there  may  be  some  reason  for  holding  that  a  pos- 
session which  is  adverse  as  against  the  plaintiff  is  suf- 
ficient to  bar  the  action  ;  but  where,  as  in  this  state,  an 
adverse  possession  of  real  property  for  the  period  pre- 
scribed by  the  statute  vests  a  perfect  title  in  the  possessor 
as  against  the  whole  world,  and  gives  him  all  the  reme- 
dies incident  to  the  possession  and  ownership  under  a 
written  title  (Parker  v.  Metzger,  12  Or.  407,  7  Pac.  518), 
it  seems  to  us  no  other  reasonable  conclusion  can  be 
reached  than  that  such  possession  must  be  under  a  claim 
of  title  in  the  occupant,  and  with  an  intention  to  hold 
it  against  all  the  world.  Within  this  rule  the  defend- 
ant's occupancy  was  manifestly  insufficient.  As  already 
pointed  out,  he  never  at  any  time  claimed  title  in  him- 
self, but  always  admitted  the  title  to  be  in  the  United 
States,  and  sought  to  enter  such  land  under  the  pre- 
emption and  homestead  laws.  It  was  for  the  purpose  of 
thus  acquiring  the  title  that  he  made  his  settlement  and 
retained  possession,  all  the  time  admitting  that  the  title 
was  not  in  him .     It  follows  from  these  views  that,  assum- 
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ing  that  the  statute  of  limitations  will  begin  to  run  in 
favor  of  one  in  possession  of  swamp  land  prior  to  patent 
from  the  general  government  therefor,  which  seems  very 
doubtful  under  the  recent  decisions  of  the  Supreme  Court 
of  the  United  States,  holding  that  the  legal  title  to  such 
land  passes  only  on  delivery  of  the  patent  (Michigan  Land 
Co.  v.  Rust,  168  U.  S.  589,  18  Sup.  Ct.  208 ;  Brown  v. 
Hitchcock,  19  Sup.  Ct.  485),  the  judgment  of  the  court 
below  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Decided  7  August,  1899. 

On  Motion  for  Rehearing. 

Per  Curiam.  The  questions  in  this  case  having  been 
thoroughly  and  exhaustively  re-examined  in  the  recent 
case  of  Altschul  v.  O'Neill,  35  Or.  202  (58  Pac.  95),  and 
the  conclusion  there  reached  being  in  harmony  with  the 
opinion  heretofore  rendered  in  this  case,  the  petition  for 
rehearing  is  denied.  Rehearing  Denied. 


Decided  12  June,  1899. 
BECK  v.  THOMPSON. 

[57  Pac.  419.] 

Justices  of  the  Peace— Sufficiency  of  Notice  of  Appeal.— A  notice  of 
appeal  from  a  justice's  court  which  falls  to  state  the  amount  of  the  justice's 
judgment,  and  misstates  the  date  on  which  it  was  rendered,  Is  Insufficient: 
Hamilton  v.  Butler.  3K  Or.  870,  and  State  v.  Hanlon,  32  Or.  95,  applied. 

From  Umatilla :     Stephen  A.  Lowell,  Judge. 

Action  by  B.  F.  Beck  against  J.  C.  Thompson,  brought 
in  justice's  court.  There  was  a  judgment  for  plaintiff, 
and  defendant  appealed  to  the  circuit  court.  From  a 
judgment  dismissing  the  appeal,  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  J.  H.  Haley. 
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For  respondent  there  was  a  brief  over  the  names  of 
L.  Kearney  and  Peter  West,  with  an  oral  argument  by 
Mr.  Kearney. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  action  was  originally  tried  in  a  justice's  court  of 
Umatilla  County,  and  a  judgment  rendered  against  de- 
fendant for  the  sum  of  $53,  and  disbursements  taxed  at 
$20.35.  From  this  judgment  defendant  attempted  to 
appeal  by  serving  a  notice,  which,  omitting  the  title  of 
the  cause  and  the  names  of  the  parties,  is  as  follows : 
"You  will  please  take  notice  that  the  defendant  in 
the  above-entitled  case  appeals  to  the  Circuit  Court 
of  the  State  of  Oregon  for  the  County  of  Umatilla, 
from  the  judgment  rendered  in  the  above-entitled  action 
in  the  said  Justice's  Court  of  South  Pendleton  District, 
on  the  12th  day  of  March,  1896,  against  the  said  J.  C. 
Thompson,  Sr.,  defendant,  and  from  the  whole  of  said 
judgment."  The  transcript  having  been  sent  up  by  the 
justice  of  the  peace  within  the  time  prescribed  by  law, 
the  circuit  court,  considering  said  notice  insufficient  to 
confer  jurisdiction,  dismissed  the  appeal,  from  which 
latter  judgment  the  defendant  appeals  to  this  court. 
The  notice  above  quoted  fails  to  mention  any  sum  of 
money  as  having  been  recovered  by  plaintiff,  and  mis- 
states the  day  on  which  the  judgment  was  rendered,  as 
shown  by  the  transcript,  and  the  original  undertaking 
on  appeal  gives  the  date  of  the  justice's  judgment  the 
same  as  in  the  notice.  In  Hamilton  v.  Butler,  32  Or.  370 
(54  Pac.  200),  judgment  was  rendered  against  the  de- 
fendants on  February  4,  1898,  by  consideration  of  the 
County  Court  of  Baker  County,  for  the  sum  of  $191,  and 
costs  and  disbursements  taxed  at  $18.60.  From  this 
judgment  they  attempted  to  appeal  by  serving  a  notice 
which  did  not  allude  to  the  amount  recovered,  and  de- 
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scribed  a  judgment  as  having  been  rendered  February 
5,  1898.  The  circuit  court  dismissed  the  appeal,  and  it 
was  held  that  no  error  was  committed  thereby,  this  court 
saying  :  "If  it  be  conceded  that  the  date  of  the  supposed 
judgment,  as  given  in  the  notice,  is  a  clerical  misprision, 
— a  matter  which  we  are  unable  to  determine  from  the 
record,  as  the  date  in  the  undertaking  on  appeal  corre- 
sponds with  it,  while  that  contained  in  the  transcript  of 
judgment  shows  it  to  have  been  rendered  a  day  earlier, 
—yet  within  the  case  of  Craivford  v.  Wist,  26  Or.  596  (39 
Pac.  218),  the  notice  is  otherwise  clearly  insufficient,, 
and  that  case  is  decisive  of  the  present  controversy." 
In  the  case  at  bar,  no  date  or  amount  is  mentioned  in 
the  notice  of  appeal,  by  which  the  judgment  specified 
in  the  transcript  can  be  identified,  and  under  the  rule 
announced  in  State  v.  Hanlon,  32  Or.  95  (48  Pac.  353),  the 
said  notice  was  insufficient  to  confer  upon  the  circuit 
court  jurisdiction  of  the  cause,  and  hence  it  follows  that 
the  judgment  is  affirmed.  Affirmed. 

Decided  12  June,  1809. 
FRY  v.  HUBNER. 
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—¥1  1.  Appeal  — Sufficiency  of  Complaint.— The  supreme  court  will  sustain  a 

judgment  entered  In  favor  of  defendant  notwithstanding  the  verdict,  where 
It  appears  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  though  the  objection  is  raised  for  the  first  time  in  the  appel- 
late court,  and  the  trial  court  based  its  Judgment  on  another  ground. 

2.  Pleading— Trespass  on  Unfenced  Land.— A  complaint  for  trespass  on 

unlnclosed  land  in  a  portion  of  the  state  to  which  the  fence  law  applies, 
which  alleges  that  defendant  knowingly,  wilfully,  wrongfully,  and  unlaw- 
fully herded  a  band  of  sheep  upon  plaintiff's  land  without  his  consent,  and 
against  his  will,  does  not  state  a  cause  of  action :  Walker  v.  Bloomingcamp,  34 
Or.  391,  followed. 

3.  Right  to  Costs.— Costs  follow  the  Judgment  regardless  of  the  reason  for  its 

rendition;  thus,  where  an  appeal  was  taken  from  a  justice's  court  to  the  cir- 
cuit court  and  the  case  there  dismissed,  the  successful  party  is  entitled  to 
costs  and  disbursements  regardless  of  the  reason  for  the  dismissal. 

From  Grant:     Morton  D.  Clifford,  Judge. 
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Action  of  trespass  brought  by  T.  L.  Fry  against  Joseph 
Hubner.  From  a  judgment  in  favor  of  defendant,  plain- 
tiff appealed .  Affirmed  . 

For  appellant  there  was  a  brief  over  the  name  of  Dun- 
tin  &  Wood,  with  an  oral  argument  by  Mr.  M.  Dustin. 

For  respondent  there  was  a  brief  over  the  name  of 
Hicks  &  Cattanach. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  an  action  of  trespass,  commenced  in  the  Jus- 
tice's Court  for  District  No.  12,  Grant  County,  Oregon. 
The  complaint  alleges,  in  substance,  that  plaintiff  is  en- 
titled to,  and  is  in  the  possession  of,  certain  real  property 
described  therein  ;  ''that,  on  divers  and  sundry  days  and 
times  between  the  tenth  day  of  December,  1897,  and  the 
date  of  the  commencement  of  this  action  defendant  know- 
ingly, wilfully,  wrongfully,  and  unlawfully  permitted  his 
band  of  sheep  to  be  herded,  and  knowingly,  wilfully, 
wrongfully,  and  unlawfully  did  herd  and  cause  to  be 
herded  defendant's  said  band  of  sheep,  upon  the  above- 
described  real  estate  of  the  plaintiff,  without  the  consent 
of  plaintiff,  and  against  plaintiff's  will,"  to  his  damage 
in  the  sum  of  $200.  The  answer  consists  of  specific  de- 
nials of  the  allegations  of  the  complaint.  Judgment  be- 
ing for  plaintiff,  the  defendant  appealed,  and  upon  trial 
in  the  circuit  court  plaintiff  secured  a  verdict,  whereupon 
the  defendant  moved  for  a  judgment  in  his  favor,  and 
that  said  cause  be  dismissed,  notwithstanding  the  ver- 
dict, upon  the  ground  that  the  justice's  court  had  no 
jurisdiction  of  the  cause,  as  appeared  from  the  pleadings. 
The  motion  was  allowed,  and,  judgment  having  been  en- 
tered dismissing  the  action,  and  taxing  the  costs  against 
the  plaintiff,  he  has  appealed  to  this  court. 
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1.  It  is  objected  here  for  the  first  time  that  the  com- 
plaint does  not  state  facts  sufficient  upon  which  to  base  a 
cause  of  action,  and  we  are  impressed  that  the  objection 
is  well  taken.  The  question  is  one  that  may  be  raised  at 
any  stage  of  the  proceedings,  whether  in  the  justice's, 
circuit,  or  in  this  court,  and  hence,  although  the  circuit 
court  may  have  based  its  reasoning  for  the  allowance  of 
the  motion  for  judgment  notwithstanding  the  verdict 
upon  the  ground  that  the  justice  was  without  jurisdic- 
tion, yet,  nevertheless,  if  the  objection  that  the  complaint 
does  not  state  sufficient  facts  is  wTell  taken,  it  should  be 
sustained. 

2.  The  case  of  Walker  v.  Bloomingcamp,  34  Or.  391 
(43  Pac.  175,  56  Pac.  809),  is  decisive  of  the  controversy. 
The  complaint  in  this  instance  is  but  little  more  explicit 
than  in  that  case,  and  it  was  there  held  that  the  com- 
plaint was  insufficient  to  support  the  action.  The  word 
"knowingly,"  and  the  expression  "without  the  consent 
of  plaintiff  and  against  plaintiff's  will,"  are  used  here  in 
addition  to  the  language  employed  in  the  case  referred 
to  ;  but  we  cannot  conceive  that  this  additional  matter 
is  sufficient  to  overcome  the  objections  there  urged. 
"Wilfully"  is  the  equivalent  of  "knowingly,"  hence,  the 
use  of  the  latter  term  additionally  can  have  no  special 
significance.  Nor  does  the  further  allegation  just  alluded 
to  help  the  complaint,  and  obviate  the  objection.  In 
Walker  v.  Bloomingcamp,  it  was  said  :  "It  is  true,  the 
complaint  alleges  that  the  sheep  were  unlawfully  and 
wilfully  herded  and  permitted  to  be  herded  upon  the 
land  ;  but  this  amounts  to  nothing  more,  in  effect,  than 
an  averment  that  the  defendants  suffered  their  sheep,  in 
charge  of  the  herder,  to  graze  and  pasture  upon  the  un- 
inclosed  land  of  the  plaintiff."  And  this  was  considered 
to  be  the  gist  of  the  complaint.  So  it  is  here,  and  it 
amounts  to  nothing  more  than  an  allegation  that  the 
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plaintiff  suffered  his  sheep,  in  charge  of  a  herder,  to 
range  or  graze  and  pasture  upon  plaintiff's  uninclased. 
land,  against  his  will  and  consent.  There  is  no  allega- 
tion that  the  defendant  was  cognizant  of  the  locality  of 
plaintiff's  property,  or  that  he  purposely  drove  the  sheep 
upon  it,  or  intentionally  retained  and  held  them  there, 
with  the  especial  object  of  depasturing  plaintiff's  land. 
While  it  might  have  been  contrary  to  the  wishes  of 
plaintiff  that  sheep  should  be  allowed  to  range  over  his 
lands,  yet  the  mere  fact  that  they  did  so  range  in  charge 
of  a  herder  does  not  constitute  trespass  in  the  locality 
where  the  venue  is  laid.  The  adjudicated  significance 
of  the  term  "herd"  is  not  commensurate  with  purposely 
driving  and  intentionally  retaining  stock  upon  particular 
premises.  So  it  was  further  said  in  the  case  cited  :  "It 
follows  that,  when  one  permits  his  stock  to  run  at  large 
or  graze  upon  uninclosed  land,  he  is  guilty  of  no  action- 
able injury  ;  and  the  fact  that  the  character  of  the  stock 
requires  that  he  should  have  them  in  charge  of  some 
person,  to  protect  them  from  loss  or  destruction,  does 
not,  in  our  opinion,  change  the  rule.  By  so  doing  he 
does  nothing  more  than  has  been,  by  common  consent, 
done  by  the  owners  of  such  stock  since  the  earliest  settle- 
ment of  the  state ;  and  if  the  practice  is  now  to  be 
changed,  it  should  be  done  by  legislative  enactment." 
We  think,  therefore,  that  the  complaint  in  this  case  was 
insufficient,  even  after  verdict,  upon  which  to  found  the 
action,  and  the  judgment  of  the  court  below  is  proper. 
3.  The  question  is  made  that,  in  any  event,  the  de- 
fendant was  not  entitled  to  recover  costs.  This  idea  pro- 
ceeds upon  the  theory  that  the  circuit  court  was  without 
jurisdiction  because  of  the  want  of  it  in  the  justice's 
court.  But  this  reasoning  cannot  avail  the  plaintiff. 
The  cause  was  taken  in  regular  course  of  appeal  to  the 
circuit  court,  and  whether  the  appeal  is  dismissed  for 


188  Farmers'  Bank  v.  Hunter.  [35  Or. 

want  of  jurisdiction  or  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  costs  must  follow  the  judgment.  These  con- 
siderations affirm  the  judgment  of  the  court  below,  and 
it  is  so  ordered.  Affirmed. 


Decided  12  June,  1899. 
35^  18S|  FARMERS'  NATION AL  BANK  r.  HUNTER. 

,  45    483 

-  [57  Pac.  424.] 

1.  Pleading— Election  of  Defenses.— In  an  action  to  recover  compensation 

due  under  a  contract  defendant  may  set  up  failure  to  perform  the  contract 
according  to  its  terms,  and  also  plead  by  way  of  recoupment  or  set-off,  the  dam- 
ages arising  from  such  failure  under  Hill's  Ann.  Laws,  g  73,  giving  a  defend- 
ant the  right  to  Bet  forth  in  his  answer  as  many  defenses  as  he  may  have. 
The  court  ought  not  to  require  an  election  of  defenses  under  such  circum- 
stances :   Gcve  v.  Island  City  Milling  Co.,  16  Or.  08,  distinguished. 

2.  Competency  of  Evidence.— An  Instrument  appointing  a  person  the  agent  of 

a  party  to  a  contract  with  power  to  collect  and  receipt  for  all  moneys  due  or 
to  become  due  under  the  contract,  and  a  writing  signed  by  such  party  ad- 
dressed to  the  other  party  notifying  him  to  pay  all  moneys  due  or  to  become 
due  under  the  contract  to  such  agent  are  competent  evidence  on  the  issue 
whether  the  contract  was  assigned. 

3.  Payments  and  Counterclaims  Must  be  Pleaded.— To  be  available  as 

defenses  payments  and  counterclaims  must  be  pleaded.  Thus,  in  an  action 
for  money  earned  under  a  contract,  a  defense  that  because  of  plaintiff's  fail- 
ure to  perform  it  became  necessary  to  employ  help  and  pay  therefor  In  order 
to  prevent  a  loss,  is  not  sufficient  to  admit  evidence  of  a  part  payment  of  the 
contract  price  as  a  basis  for  counterclalmlng  it:  Clark  v.  Wick,  25  Or.  446,  fol- 
lowed. 

From  Union  :     Robert  Eakin,  Judge. 

Action  by  the  Farmer's  &  Trader's  National  Bank  of 
La  Grande,  Oregon,  against  W.  G.  Hunter  upon  a  con- 
tract entered  into  between  the  defendant  and  Yee  Sing  & 
Company,  by  the  terms  of  which  said  defendant  agreed 
to  plow,  put  in  a  good  state  of  cultivation,  and  seed  to 
sugar  beets,  three  hundred  acres  of  his  farm  in  Union 
County,  and  Yee  Sing  &  Company  agreed  to  take  poses- 
sion  thereof  as  soon  as  the  beets  were  up  and  ready  for 
cultivation,  and  thereafter,  under  the  direction  of  the 
Superintendent  of  the  Oregon  Sugar  Company,  to  furnish 
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sufficient  labor,  at  their  own  expense,  to  properly  thin 
out,  weed,  and  cultivate  the  same  during  the  growing 
season,  except  plowing  and  working  with  cultivators, 
which  was  to  be  done  by  the  defendant.  In  considera- 
tion of  the  labor  and  work  to  be  performed  by  Yee  Sing 
&  Company,  the  defendant  agreed  to  pay  them  the  sura 
of  $1.15  per  ton  for  all  beets  grown  on  the  land  during  the 
season  of  1898  ;  payments  to  be  made  as  follows  :  Five 
dollars  for  each  acre  of  beets,  at  the  expiration  of  six 
weeks  after  Yee  Sing  &  Company  should  enter  on  their 
contract,  a  further  sum  on  the  first  day  of  September, 
1898,  and  the  remainder  after  the  beets  were  delivered 
and  weighed  at  the  factory  of  the  Oregon  Sugar  Com- 
pany, at  La  Grande.  The  complaint,  after  setting  out 
the  contract  in  full,  alleges  that  Yee  Sing  &  Company 
entered  upon  its  performance  on  the  tenth  day  of  May, 
1898,  and  that,  while  they  were  in  possession  of  the  lands 
and  performing  their  contract,  and  before  the  first  pay- 
ment became  due,  they  sold,  assigned,  and  transferred 
to  the  plaintiff,  for  a  valuable  consideration,  the  first 
installment  of  $6  an  acre  to  be  paid  upon  said  contract, 
amounting  to  $1,500 ;  that  on  June  23,  1898,  the  plain- 
tiff notified  the  defendant  of  such  assignment,  and  on 
the  eighth  day  of  July  following,  and  after  six  weeks 
from  the  time  Yee  Sing  &  Company  had  entered  upon 
the  performance  of  the  contract,  demanded  of  the  defend- 
ant the  payment  of  said  sum  of  $1,500.  The  answer 
admits  the  contract,  but  denies  all  the  other  material 
allegations  of  the  complaint,  and,  for  a  first  further 
and  separate  defense,  alleges  that  Yee  Sing  &  Company 
wholly  failed  and  neglected  to  comply  with  their  con- 
tract, in  not  taking  possession  of  the  land  for  more  than 
fifteen  days  after  the  beets  were  up  and  ready  for  culti- 
vation, and  when  they  entered  into  possession  failed  to 
furnish  sufficient  labor  to  properly  care  for  and  cultivate 
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the  beets,  or  to  perform  any  of  the  labor  mentioned  in 
the  contract,  in  a  good  and  husbandly  manner,  or  at 
the  time  or  in  the  proper  season  for  the  most  successful 
growing  of  beets,  or  as  directed  by  the  Superintendent  of 
the  Oregon  Sugar  Company,  but,  on  the  contrary,  wholly 
abandoned  the  contract,  by  reason  whereof  the  first  pay- 
ment of  $5  per  acre  was  not  earned,  and  never  became 
due  or  payable. 

For  a  second  defense  it  is  averred  that,  in  order  to  suc- 
cessfully grow  beets,  it  is  necessary  that  the  young  ones 
be  thinned  out  and  weeded  not  later  than  five  days  after 
they  are  up  and  ready  for  cultivation,  and  thereafter  they 
require  special  care,  work,  and  labor  for  a  period  of  six 
or  eight  weeks,  for  which  purpose  it  requires  at  least  one 
laborer,  possessing  the  necessary  skill  and  industry,  for 
each  acre  of  beets ;  that  on  the  seventeenth  of  May, 
1898,  the  defendant  had  planted  and  growing,  ready  for 
cultivation,  under  the  terms  of  the  contract  referred  to 
in  the  complaint,  three  hundred  acres  of  land,  and  on 
such  date  notified  Yee  Sing  &  Company  of  that  fact,  but 
they  failed  and  neglected  to  take  possession  of  such  land 
until  after  the  eighteenth  day  of  May,  and  then  employed 
thereon  an  insufficient  number  of  laborers  and  employees 
to  successfully  care  for  and  cultivate  the  same,  and  for 
a  period  of  more  than  fifteen  days  after  taking  posses- 
sion, although  constantly  urged  and  requested  by  the  de- 
fendant and  the  Superintendent  of  the  Oregon  Sugar 
Company,  they  failed  and  neglected  to  furnish  sufficient 
labor  to  properly  care  for  the  beets  as  stipulated  in  the 

contract,  and  on  the day  of  June,  1898,  wholly  and 

absolutely  abandoned  their  contract ;  that  by  reason  of 
such  failure  to  perform  their  contract  the  crop  of  beets 
was  curtailed  and  lessened  at  least  five  tons  per  acre,  to 
defendant's  damage  in  the  sum  of  $6,000.  It  is  further 
alleged  that  by  the  failure  of  Yee  Sing  &  Company  to 
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perform  the  terms  and  conditions  of  their  contract  the 
defendant  was  compelled  to,  and  did,  employ  labor  at 
his  own  expense,  which  should  have  been  performed  by 
them  within  the  first  six  weeks  after  entering  upon  the 
performance  of  the  contract,  for  which  he  was  compelled 
to  pay  about  $2,500.  Upon  the  coming  in  of  the  answer, 
plaintiff  moved  the  court  for  an  order  requiring  de- 
fendant to  elect  upon  which  of  his  several  defenses  he 
would  rely.  This  motion  being  overruled,  a  reply  was 
filed  denying  the  allegations  of  the  answer,  and  setting 
up  new  matter  as  a  defense  thereto.  Upon  the  issues 
joined  a  trial  was  had  before  a  jury,  resulting  in  a  ver- 
dict and  judgment  in  favor  of  the  defendant,  from  which 
the  plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
/.  D.  Slater  and  W.  B.  Sargent,  with  an  oral  argument 
by  Mr.  Slater. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Thomas  H.  Crawford  and  C.  E.  Cochran. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  notice  of  appeal  contains  some  forty-nine  assign- 
ments of  error,  but  we  have  neither  the  time  nor  the 
inclination  to  examine  and  decide  each  one  separately, 
nor  would  any  useful  purpose  be  served  thereby.  Many 
of  them  simply  present  different  phases  of  the  same 
questions. 

1.  The  first  ruling  complained  of  is  the  refusal  of  the 
trial  court  to  require  the  defendant  to  elect  upon  which 
of  the  several  separate  defenses  he  would  rely  at  the 
trial.  The  contention  is  that  the  defendant  is  not  en- 
titled to  set  up  the  failure  of  Yee  Sing  &  Company  to 
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perform  the  contract  according  to  its  terms,  and  also  to 
plead  the  damages  arising  from  such  failure  by  way  of 
recoupment  or  set-off.  In  support  of  this  contention, 
counsel  relies  upon  the  case  of  Gove  v.  Island  City  Milling 
Co.,  16  Or.  93  (19  Pac.  740).  But  that  was  an  action 
to  recover  on  a  contract,  and  the  defendant  pleaded  as  a 
defense  thereto  the  failure  of  the  plaintiffs  to  comply 
with  its  terms,  and  also  sought  to  use  such  failure  as  a 
ground  for  affirmative  relief ;  and  the  court  held  that, 
in  the  form  in  which  the  action  was  brought,  it  had  no 
right  to  plead  the  failure  of  the  plaintiffs  to  comply  with 
the  contract,  and  thus  overthrow  their  claim,  and  also 
be  allowed  to  recover  in  the  same  action  damages  for  a 
breach  thereof.  But  in  the  case  at  bar  the  matters  set 
up  are  for  defensive  purposes  alone,  and  under  the  statute 
the  defendant  has  the  right  to  set  forth  in  his  answer  as 
many  defenses  as  he  may  have  :  Hill's  Ann.  Laws,  §  73. 
We  are  therefore  of  the  opinion  that  the  motion  was 
properly  overruled. 

2.  It  is  next  claimed  that  the  court  erred  in  permit- 
ting the  defendant  to  introduce  in  evidence,  during  the 
cross-examination  of  the  witness  Scriber,  two  certain 
instruments  of  writing  given  to  the  plaintiff  bank  by 
Yee  Sing  &  Company,  by  one  of  which  the  bank  was 
appointed  their  agent,  with  powrer  to  collect  and  receipt 
for  all  moneys  due  or  to  become  due  under  the  contract 
with  the  defendant,  and  the  other  was  addressed  to  the 
defendant,  notifying  him  to  pay  all  moneys  due  or  to 
become  due  under  such  contract  to  the  plaintiff  bank. 
Both  of  these  writings  were  competent  evidence.  The 
alleged  assignment  from  Yee  Sing  &  Company  to  the 
plaintiff  was  an  issue  in  the  case,  and  these  two  papers 
were  material,  as  bearing  upon  that  question. 

3.  It  is  next  claimed  that  the  court  erred  in  allowing 
the  jury  to  set  off,  as  against  the  plaintiff's  claim,  sums 
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of  money  advanced  by  the  defendant  to  Yee  Sing  &  Com- 
pany for  the  purchase  of  supplies  and  for  the  payment 
of  laborers,  without  the  same  having  been  pleaded  in  the 
answer.  The  record  shows  that  there  was  evidence  given 
on  the  trial  to  the  effect  that  about  the  time  Yee  Sing  & 
Company  entered  upon  the  performance  of  their  con- 
tract, and  long  before  anything  became  due  thereunder, 
the  defendant  gave  them  an  order  on  a  neighboring  mill 
company  for  $200  worth  of  flour,  of  which  they  received 
about  $96  worth,  and  that  he  thereafter  advanced  to  them 
about  $700  to  pay  their  laborers.  These  facts  were  de- 
veloped on  cross-examination  of  the  defendant,  and  plain- 
tiff subsequently  requested  the  court  to  charge  the  jury 
that  under  the  pleadings  the  payment  of  the  $96  for  flour, 
and  the  money  so  advanced,  could  not  be  considered  as 
a  set-off  in  this  case  against  any  claim  of  the  plaintiff. 
This  instruction  should  have  been  given.  It  is  a  well- 
settled  rule  in  this  state  that  a  defendant  is  not  entitled 
to  prove  payment  without  alleging  it  (Clark  v.  Wick,  25 
Or.  446,  36  Pac.  165  ;  Benicia  Ag'l  Works  v.  Creighton,  21 
Or.  495,  28  Pac.  775,  30  Pac.  676),  nor  can  he  prove  a 
counterclaim  or  set-off,  or  any  other  affirmative  defense, 
without  first  tendering  an  issue  therein  in  his  answer. 
Now,  there  is  no  allegation  in  the  answer  upon  this  ques- 
tion. It  alleges  that,  by  reason  of  the  failure  of  Yee  Sing 
&  Company  to  comply  with  their  contract,  the  defendant 
was  compelled  to  employ  labor  and  pay  therefor  the  sum 
of  about  $2,500,  in  order  to  prevent  his  beet  crop  from 
being  an  entire  loss  and  failure ;  but  these  allegations 
are  not  sufficient  to  admit  evidence  of  payment  on  the 
contract,  nor  of  a  mere  counterclaim  to  the  plaintiff's 
demand. 

It  is  next  claimed  that  the  court  erred  in  permitting 
the  defendant  to  give  evidence  tending  to  show  a  failure 

85  Or.— 13. 
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on  the  part  of  Yee  Sing  &  Company  to  comply  with  their 
contract,  and  the  consequent  damages,  for  the  reason 
that  there  is  no  allegation  in  the  answer  that  the  de- 
fendant complied  with  the  terms  of  the  contract  on  his 
part,  by  properly  plowing,  seeding,  or  cultivating  the 
land  sown  to  sugar  beets.  But  we  do  not  understand 
how  that  question  can  become  material  as  a  matter  of 
pleading  in  this  case.  It  is  admitted  that  the  beets  were 
planted  by  the  defendant,  and  that  Yee  Sing  &  Company 
entered  into  possession  thereof,  and  undertook  the  per- 
formance of  the  contract  on  their  part ;  and  the  question 
presented  by  the  answer,  and  sought  to  be  litigated,  is 
whether  or  not  they  complied  with  the  terms  of  such 
contract,  and,  if  not,  whether  the  defendant  was  dam- 
aged thereby.  The  condition  of  the  land,  and  the  per- 
formance by  the  defendant  of  the  contract  on  his  part, 
may  have  been  material  on  the  trial,  as  a  matter  of  evi- 
dence in  determining  whether  the  loss,  if  any,  was  the 
result  of  the  acts  of  the  defendant  or  of  Yee  Sing  &  Com- 
pany, but  we  do  not  understand  that  it  is  material  as  a 
matter  of  pleading. 

There  are  some  other  questions  presented  by  the 
record,  but  we  think  we  have  sufficiently  indicated  our 
views  upon  the  principal  points  in  the  case.  Judgment 
is  reversed,  and  a  new  trial  ordered.  Reversed. 
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Decided  26  June,  1809. 
STATE  v.  HANNA. 

[57  Pac.  62».] 

1.  Indictment  fob  Receiving  Stolen  Property.—  An   indictment,  under 

Section  1774*  of  Hill's  Ann.  Laws,  for  receiving  stolen  property  sufficiently 
describes  it  as  "two  horses  and  thirty  mares  and  twenty  geldings,  *  *  * 
then  and  there"  the  personal  property  of  the  prosecuting  witness. 

2.  Indictment— Name  of  the  Thief.— Under  statutes  like  Section  1774,*  Hill's 

Ann.  Laws,  which  make  a  substantive  offense  of  receiving  and  concealing 
stolen  property  knowing  it  to  have  been  stolen,  it  Is  not  necessary  to  name 
the  thief  in  the  indictment,  but  it  may  be  alleged  that  the  property  was  then 
lately  before  stolen. 

3.  Evidence  of  Stock  Brand  and  its  Record.— Evidence  as  to  the  stock 

brand  used  by  the  prosecuting  witness,  and  a  certificate  thereof  recorded  by 
him  after  the  larceny  of  the  stock,  while  not  of  itself  proof  of  ownership  prior 
to  the  date  the  brand  was  recorded,  was  admissible  in  order  to  show  the  Jury 
a  foe  simile  of  the  brand  of  the  prosecuting  witness  and  that  It  was  identical 
with  the  one  on  the  horses  received  by  defendant. 

4.  Flight  of  Accomplices  as  Evidence.— The  flight  of  some  of  the  persons 

whom  the  prosecution  claims  were  implicated  in  the  larceny  of  property,  for 
receiving  and  concealing  which  the  defendant  is  on  trial,  is  admissible  to 
establish  the  fact  of  the  theft,  which  is  an  essential  step  in  the  prosecution. 

5.  Evidence  of  the  Possession  of  Other  Property.— In  a  prosecution  for 

receiving  stolen  goods,  evidence  that  certain  horses  sold  by  defendant  along 
with  the  horses  described  in  the  indictment,  belonged  to  a  third  person,  was 
admissible,  where  the  evidence  in  reference  to  such  horses  and  their  owner- 
ship was  so  connected  with  the  evidence  tending  to  show  that  defendant 
received  the  stolen  goods  as  to  form  a  part  of  one  entire  transaction. 

&  Instruction  as  to  Oral  Statements.— It  was  not  error  to  Instruct  the  Jury 
to  look  with  caution  on  the  evidence  of  oral  admissions  or  verbal  statements 
made  by  a  witness  or  party  where  there  was  evidence  of  contradictory  state- 
ments by  all  parties  concerned. 

From  Umatilla:     Stephen  A.  Lowell,  Judge. 

William  Hanna  objected  to  being  convicted  of  receiv- 
ing stolen  property,  and  appealed  from  a  judgment  sen- 
tencing him  to  the  penitentiary.  Affirmed. 


*  Note.— This  section  reads  as  follows:  "If  any  person  shall  buy,  receive  or 
conceal  or  attempt  to  conceal  any  stolen  money  or  property,  knowing  or  having 
good  reason  to  believe  the  same  to  be  stolen,  such  person,  upon  conviction 
thereof,  shall  be  punished,"  etc.— Reporter. 
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For  appellant  there  was  a  brief  over  the  names  of  Thos. 
Fitz  Gerald  and  Carter  &  Raley,  with  an  oral  argument  by 
Mr.  Fitz  Gerald  and  Mr.  J.  H.  Raley. 

For  the  state  there  was  a  brief  over  the  names  of 
Henry  J.  Bean,  District.  Attorney,  James  A.  Fee,  and  D. 
R.  N.  Blackburn,  Attorney-General,  with  an  oral  argu- 
ment by  Messrs.  Bean  and  Fee. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

On  the  sixteenth  of  January,  1899,  the  defendant  was 
indicted  for  a  violation  of  Section  1774,  Hill's  Ann.  Laws. 
The  charging  part  of  the  indictment  is  that  "the  said 
William  Hanna,  on  the  eleventh  day  of  November,  A.  D. 
1898,  in  the  County  of  Umatilla  and  State  of  Oregon,  did 
unlawfully  and  feloniously  buy,  receive,  have,  and  con- 
ceal two  horses  and  thirty  mares  and  twenty  geldings, 
which  said  horses,  mares,  and  geldings  were  then  and 
there  the  personal  property  of  Peter  Nelson,  and  of  the 
value  of  $10  each,  and  of  the  aggregate  value  of  $520, 
and  which  said  horses,  mares,  and  geldings  had  been 
then  lately  before  feloniously  stolen,  taken,  and  carried 
away  by  certain  evil  disposed  persons  within  said  county 
and  state  ;  he,  the  said  William  Hanna,  then  and  there 
well  knowing,  and  having  good  reason  to  believe,  the 
same  to  be  stolen — contrary  to  the  statute  in  such  cases 
made  and  provided,"  etc.  The  defendant  demurred  to 
the  indictment,  and,  his  demurrer  being  overruled,  he 
pleaded  not  guilty,  and  the  cause  went  to  trial  before  a 
jury,  resulting  in  a  verdict  of  "Guilty,  as  charged." 
From  the  judgment  entered  thereon  he  appeals,  assign- 
ing as  error  the  overruling  of  such  demurrer  and  the 
admission  of  certain  testimony  on  the  trial. 

1.  It  is  contended  at  the  outset  that  the  indictment  is 
fatally  defective,  because  it  does  not  sufficiently  describe 
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the  property  alleged  to  have  been  received  and  concealed 
by  the  defendant,  and  also  because  it  does  not  disclose 
the  name  of  the  person  by  whom  such  property  wAs 
stolen.  No  more  definite  or  accurate  description  of  the 
property  is  required  in  an  indictment  for  receiving  stolen 
property  than  in  an  indictment  for  larceny,  and  under 
the  rule  in  larceny  cases  the  description  under  considera- 
tion is  sufficient:  1  McClain,  Cr.  Law,  §§  693,  594; 
Rapalje,  Larceny,  §§  82,  83.- 

2.  Upon  the  other  objection,  counsel  for  the  de- 
fendant make  a  strong  and  plausible  argument,  which 
would  be  entitled  to  great  consideration  if  the  question 
was  not  settled  by  the  overwhelming  weight  of  authority. 
The  doctrine  of  nearly,  if  not  quite,  all  of  the  adjudged 
cases  is  that,  under  a  statute  like  ours,  which  makes 
the  crime  of  feloniously  receiving  stolen  goods,  know- 
ing them  to  be  stolen,  an  independent  and  substantive 
offense,  it  is  not  necessary  to  state  in  the  indictment  the 
name  of  the  thief.  Mr.  Rapalje,  in  his  work  on  Lar- 
ceny, says:  "In  general,  an  indictment  for  receiving 
stolen  goods,  knowing  them  to  be  stolen,  need  not 
state  the  name  of  the  person  who  stole  them ;  and  the 
allegation  that  his  name  is  unknown  to  the  grand  jury  is 
equally  immaterial ;  but,  if  alleged,  it  must  be  proved.' ' 
Rapalje,  Larceny,  §  320.  And  Mr.  McClain  says  :  "The 
indictment  for  receiving  or  concealing  alone  (not  charg- 
ing the  larceny  as  a  substantive  offense)  need  not  de- 
scribe the  stealing  of  the  goods  with  the  same  techni- 
cality as  would  be  necessary  in  an  indictment  for  such 
larceny.  It  is  sufficient  to  allege  that  the  goods  were 
'then  lately  before  stolen,'  and  that  the  defendant  knew 
them  to  have  been  stolen,  without  alleging  technically 
the  stealing,  taking,  and  carrying  away.  Nor  is  it  neces- 
sary to  allege  by  whom  the  theft  of  the  goods  was  com- 
mitted, or  that  the  name  of  the  person  committing  the 
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theft  is  unknown.  It  seems  that  it  is  not  necessary, 
even,  to  allege  from  whom  the  goods  were  received. 
Neither  is  it  required  that  the  indictment  state  when  and 
where  the  original  larceny  was  committed  :"  1  McClain, 
Cr.  Law,  §  719.  And  in  Commonwealth  v.  Hogan,  121 
Mass.  373,  it  is  held  that  an  indictment  for  receiving 
stolen  goods  need  not  name  the  thief,  although  his  name 
was  known  to  the  attorney  for  the  government  and  to  the 
grand  jury  before  the  finding  of  the  indictment.  This 
doctrine  seems  to  proceed  on  the  theory  that  the  grava- 
men of  the  offense  created  by  the  statute  is,  not  the  re- 
ceiving stolen  goods  from  any  particular  person,  but 
receiving  them  with  knowledge  of  their  having  been 
stolen.  The  question  for  trial  in  such  a  case  is  whether 
the  goods  were  stolen  and  received  by  the  defendant 
knowing  the  fact.  The  name  of  the  thief  is  immaterial : 
2  Bishop,  New  Cr.  Proc.  §  982 ;  Rex  v.  Jervis,  6  Car.  & 
P.  156;  State  v.  Smith,  37  Mo.  58.  See,  also,  State  v. 
Hazard,  2  R.  1. 474  (60  Am.  Dec.  96),  where  the  question 
is  discussed  in  the  light  of  the  common-law  authority, 
and  20  Am.  &  Eng.  Enc.  Law  (1  ed.),  450,  where  the 
authorities  upon  the  question  are  collated. 

3.  It  is  claimed  that  the  court  erred  in  admitting  in 
evidence  testimony  as  to  the  stock  brand  used  by  the 
prosecuting  witness,  and  a  certificate  thereof  recorded 
by  him  after  the  crime  was  alleged  to  have  been  com- 
mitted, and  a  few  days  before  the  trial.  The  objection 
to  the  admission  of  this  testimony,  as  we  understand  it, 
is  that  the  brand  was  evidence  of  ownership  only  from 
and  after  the  date  of  record,  as  provided  by  the  act  of 
1893  (Laws,  1893,  p.  51,  §  1) .  But  we  do  not  understand 
that  evidence  of  the  brand  was  offered  or  admitted  as 
proof  of  ownership,  but  as  showing  the  identity  of  the 
horses  alleged  to  have  been  stolen  with  those  received 
and  shipped  by  the  defendant,  and  the  certificate  was 
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admitted  as  an  impression  or  fac  simile  of  such  brand. 
There  was  evidence  of  ownership  independent  of  the 
brand,  and  it  was  only  important  as  a  means  of  identi- 
fying the  property  in  question.     Peter  Nelson,  the  prose- 
cuting witness,  testified  that,  in  November,  1898,  he  was 
the  owner  of  about  one  hundred  head  of  horses  running 
on  the  Badger  Spring  Range  in  Umatilla  County,  and 
that  they  were  branded  with  the  quarter  circle  N  brand, 
which   he  had  used   for  twenty-seven  or  twenty-eight 
years,  and  that  there  was  no  other  or  similar  brand  in 
that  section  of  the  country  ;   that  he  last  saw  the  horses 
about  the  fourth  or  fifth  of  November,  when  he  had  them 
up  for  the  purpose  of  branding  the  colts  ;  that  he.  turned 
them  out  on  the  range  again,  and  about  the  middle  of 
the  month  they  were  missed,  and  although  he  immedi- 
ately made  diligent  search  for  them,  he  was  never  able 
to  find  more  than  seven  or  eight  head,  which  were  too 
poor  to  be  driven  away.     There   was   other  evidence 
given  by  the  prosecution  tending  to  show  that,  about  the 
ninth  of  November,  three  persons,  who  were  recognized 
as  Hill,  Ogg,  and  Morse,  were  seen  driving  from  this 
range  about  seventy-five  or  one  hundred  head  of  horses 
branded  with  the  Nelson  brand,  and  that,  some  time 
during  the  night  of  the  tenth  of  November,  these  parties, 
or  some  of  them,  drove  horses  into  Pendleton,  answer- 
ing the  description  of   those  belonging  to  Nelson  and 
branded  with  his  brand,  and  delivered  the  same  to  the 
defendant  Hanna,  who  shipped  them  on  the  eleventh  to 
the  Western  Packing  Company,  at  Portland,  for  use  at 
the  Linton  cannery,  a  few  miles  below  the  city.     This, 
together  with  other  testimony  given  on  the  trial,  was 
abundantly  sufficient  upon  the  question  of  ownership,  if 
believed  by  the  jury,  to  sustain  the  allegations  of  the  in- 
dictment.    Under  these  circumstances,  the  admission  of 
testimony  in  reference  to  Nelson's  brand,  and  the  certifi- 
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cate  thereof,  was  not  error.  While  neither  the  certificate 
nor  the  brand  by  itself  would,  perhaps,  be  proof  of  owner- 
ship prior  to  the  date  at  which  the  brand  was  recorded, 
yet,  for  the  purpose  for  which  the  evidence  was  offered 
and  admitted,  it  was,  under  the  authorities,  competent : 
Underhill,  Ev.  §  297  ;  4  Am.  &  Eng.  Enc.  Law  (2  ed.), 
876  ;  Priesmuth  v.  State,  1  Tex.  App.  480  ;  CJiestnut  v. 
People,  21  Colo.  512  (42  Pac.  656)  ;  Brooke  v.  People,  23 
Colo.  375  (48  Pac.  502) . 

4.  It  is  next  claimed  that  the  court  erred  in  admitting 
testimony  of  the  flight  of  Ogg  and  Morse,  two  of  the 
persons  whom  the  prosecution  claimed  were  implicated 
in  the  larceny  of  the  property  for  receiving  which  the 
defendant  was  convicted.  Under  the  indictment,  it  was 
an  essential  step  in  the  prosecution,  and  material  for  the 
state,  to  prove  that  the  property  received  by  the  defend- 
ant was  in  fact  stolen,  and  any  evidence  tending  to 
support  that  issue  was  competent  on  the  trial  of  the 
defendant :  State  v.  Smith,  37  Mo.  58  ;  Reilley  v.  State, 
14  Ind.  217 ;  Rex  v.  BlicJc,  4  Car.  &  P.  377.  Mr.  Mc- 
Clain  says :  "Proof  of  the  larceny  of  the  goods  alleged 
to  have  been  received  is  essential  to  establish  the  corpus 
delicti  of  the  crime  of  receiving,  and  therefore  cannot 
be  established  by  the  uncorroborated  confession  of  the 
accused.  Such  larceny  is  to  be  established  as  if  it  was 
the  crime  charged :"  1  McClain,  Cr.  Law,  §  724.  And 
it  is  unquestioned  that  the  attempted  escape  of  Ogg  and 
Morse  was  material  evidence  upon  this  issue  in  the  case. 

5.  It  is  next  claimed  that  the  court  erred  in  permit- 
ting the  witness  McCarty  to  testify  that  certain  horses, 
branded  HC,  received  at  the  Linton  cannery  along  with 
the  horses  described  in  the  indictment,  belonged  to  one 
Jack  Morton ;  but  the  evidence  in  reference  to  these 
horses  and  their  ownership  was  so  intermingled  and  con- 
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nected  with  the  evidence  tending  to  show  that  defendant 
committed  the  crime  charged  in  the  indictment  as  to 
form  a  part  of  one  entire  transaction,  and  was,  there- 
fore, properly  admissible.  It  is  true  there  was  no  tes- 
timony that  the  Morton  horses  were  stolen,  or  that 
defendant  had  committed  any  crime  by  including  them 
in  the  shipment  with  the  Nelson  horses  ;  but  this  would 
not  render  the  admission  of  the  testimony,  under  the 
circumstances,  reversible  error. 

6.  The  court  charged  the  jury  that  they  "should  look 
upon  the  evidence  of  oral  admissions  or  verbal  state- 
ments made  by  a  witness  or  party  with  caution,  for  the 
exact  language  might  not  have  been  correctly  under- 
stood, or  the  party  called  to  prove  the  same  might  not 
be  able  to  remember  the  exact  words  spoken."  It  is 
claimed  that  this  instruction  was  erroneous,  because  it 
practically  advised  the  jury  that  certain  witnesses,  called 
to  prove  verbal  admissions  or  statements  of  the  prosecut- 
ing witness,  were  to  be  distrusted.  But  this  is  not  a 
fair  interpretation  of  the  instruction  as  given,  and  was 
manifestly  not  the  thought  intended  to  be  conveyed  by 
the  court.  There  was  evidence  given  on  the  trial  tend- 
ing to  show  incriminating  and  contradictory  statements 
made  by  the  defendant,  and  also  that  the  prosecuting 
witness  said  that  he  gave  Ogg  permission  to  gather  up 
some  of  his  horses  from  the  range,  and  sell  them,  but 
did  not  suppose  he  was  going  to  take  the  entire  band. 
The  defendant  and  prosecuting  witness  both  denied  mak- 
ing the  statements  attributed  to  them,  and  it  was  mani- 
festly in  view  of  this  condition  of  the  testimony  that  the 
instruction  complained  of  was  given.  Its  object  and 
purpose  was  to  caution  the  jury  against  giving  undue 
weight  to  alleged  oral  admissions  or  verbal  statements, 
because,  as  explained  by  the  court,  "the  exact  language 
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may  not  have  been  correctly  understood,"  or  the  witness 
may  not  "be  able  to  remember  the  exact  words  spoken." 
This  is  elementary  law  :    1  Greenleaf,  Ev.  §  200. 

Affirmed. 

Decided  7  August;  rehearing  denied  2  October,  1899. 
AliTSCHUIi  v.  O'NEIMi. 

[58Pac.95.] 

1.  Presumption  of  Continued  Seisin— Burden  of  Proof.— The  presumption 

of  seisin  by  the  owner  of  the  legal  title  of  land  Is  an  attribute  of  the  title,  and 
continues  until  it  has  been  shown  that  he  has  been  disseised  and  dispossessed 
of  the  premises,  and  the  burden  is  upon  him  who  seeks  to  establish  a  title  by 
adverse  possession  to  show  that  his  entry  was  sufficient  In  character  to  dis- 
seise or  dispossess  such  owner,  and  that  his  possession  continued  to  be  ad- 
verse for  the  statutory  period. 

2.  Adverse  Possession— Necessity  of  Claim  of  Title.— An  entry  upon  and 

occupation  of  land  that  will  constitute  a  disseisin  of  the  true  owner  and 
support  a  claim  of  title  by  adverse  possession  must  be  accompanied  with  a 
claim  of  ownership,  of  right,  or  of  title,  which  all  mean  the  same  thing,  though 
such  claim  may  be  Inferred  from  the  circumstances  under  which  the  posses- 
sion Is  held :  Springer  v.  Young,  14  Or.  280 :  Hicklin  v.  McClear,  18  Or.  126,  and 
Rowland  v.  Williams,  23  Or.  515,  approved. 

3.  Adverse  Possession— Recognition  of  Government  Title.— The  entry 

upon  and  occupation  of  land  with  recognition  of  the  supposed  title  of  the 
government,  and  with  intention  to  acquire  such  title,  is  not  adverse  as  to  one 
who  had  previously,  without  the  possessor's  knowledge,  acquired  the  title 
from  the  government:    Beale  v.  Hite,  35  Or.  178,  followed. 

4.  Question  for  Jury— Letters  as  Acknowledgment  of  Title.— In  an 

action  to  recover  possession  of  real  property,  letters  of  defendant,  written  to 
plaintiff's  attorney,  inquiring  whether  plaintiff  could  give  title  to  the  land 
In  dispute,  and  also  touching  the  price  and  terms  of  sale,  were  offered  in  evi- 
dence. Evidence  was  Introduced  by  defendant  to  show  that  he  was  endeavor- 
ing to  buy  in  an  outstanding  title  only,  and  that  the  letters  were  written  with 
no  intention  of  acknowledging  plaintiff's  title,  and  that  plaintiff's  grantor 
was  in  the  meanwhile  in  litigation  with  the  United  States  concerning  the 
title  to  the  land.  Held,  that  the  question  whether  or  not  there  was  any  ac- 
knowledgment by  defendant  of  plaintiff's  title  was  properly  submitted  to  the 
Jury:    Rowland  v.  Williams,  23  Or.  51U,  cited. 

From  Malheur:     Morton  D.  Clifford,  Judge. 


Action  by  Charles  Altschul  against  Francis  O'Neill  to 
recover  possession  of  section  9,  in  township  18  south  of 
range  43  east  of  the  Willamette  Meridian,  in  Malheur 
County,  Oregon.     The  plaintiff  deraigns  title  from  the 
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government  of  the  United  States  in  the  following  order  : 
(1)  Under  a  grant  by  act  of  congress  to  the  State  of 
Oregon,  approved  July  5,  1866,  "to  aid  in  the  construc- 
tion of  a  military  road  from  Albany,  Oregon,  to  the 
eastern  boundary  of  the  state;"  (2)  a  grant  by  act  of 
the  Legislative  Assembly  of  the  State  of  Oregon,  ap- 
proved October  24,  1866,  to  the  Willamette  Valley  & 
Cascade  Mountain  Wagon  Road  Company ;  (3)  by  act 
of  congress,  approved  June  18,  1874,  authorizing  the 
issuance  of  patents  to  the  lands  covered  by  the  grant 
aforesaid,  and  then  by  mesne  conveyances  to  himself. 
In  pursuance  of  the  conditions  of  the  act  of  July  5, 
1866,  the  road  company  filed  its  selection  list,  embracing 
the  lands  in  controversy,  on  September  16,  1886,  which 
was  approved  January  27,  1894.  On  February  10, 1894, 
patent  was  issued  to  said  company.  The  defendant  re- 
lies exclusively  upon  the  statute  of  limitations  to  defeat 
plaintiff's  title.  Testimony  was  introduced  at  the  trial 
tending  to  show  that  defendant  went  into  possession  of 
the  premises  some  time  in  October,  1866,  and  continued 
in  such  possession  until  the  commencement  of  the  action, 
January  31, 1898.  The  defendant  testified,  in  substance, 
that  he  never  made  any  effort  to  take  up  the  land  until 
1894;  that  he  "didn't"  think  it  was  necessary;"  that 
his  wife,  or  her  former  husband,  had  tried  to  take  it  up 
before ;  that  he  saw  there  were  objections  to  it,  and 
"wanted  to  see  the  thing  settled  ;"  that  he  attempted  to 
homestead  the  land  in  1894,  and  that  it  was  his  inten- 
tion, during  all  the  time  he  was  in  possession,  to  get  the 
land  from  the  government.  It  was  also  shown  that  he 
made  application  to  enter  the  land  as  a  homestead  Jan- 
uary 30,  1894 ;  that  a  contest  ensued  with  the  road 
company,  which  was  decided  against  him  by  the  Com- 
missioner of  the  General  Land  Office,  November  7,  1894, 
and  this  decision  was  affirmed  by  the  Secretary  of  the 
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Interior,  March  6,  1896.  The  court  instructed  the  jury, 
among  other  things,  as  follows  :  "A  person  might  admit 
that  the  United  States,  or  the  state,  for  that  matter,  was 
the  owner,  and  at  the  same  time  hold  adversely  to  plain- 
tiff or  his  grantors,  and  acquire  title  by  so  holding  for 
the  statutory  period  of  ten  years  as  against  plaintiff  or 
his  grantors.  For  example:  If  you  find  in  this  case 
that  Mr.  O'Neill,  the  defendant,  recognized  the  United 
States  as  the  owner  of  the  land  in  controversy,  and  ex- 
pected to  acquire  title  from  the  United  States,  but  did 
not  recognize  the  title  as  being  in  the  plaintiff,  or  his 
grantor,  the  Willamette  Valley  &  Cascade  Mountain 
Wagon  Road  Company,  or  if  he  still  so  recognizes  the 
United  States  as  the  owner,  and  if  he  has  held  the  land 
continuously,  adversely,  and  exclusively,  under  claim  of 
ownership  as  against  the  plaintiff,  or  his  grantor,  for  a 
period  of  ten  years  before  the  commencement  of  this 
action,  I  instruct  you  that  he  would  obtain  title  by 
adverse  possession  as  against  plaintiff  or  his  grantor, 
and  you  should  find  for  defendant."  The  verdict  and 
judgment  being  for  defendant,  the  plaintiff  appeals,  and 
assigns  the  said  instruction  as  error.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Wil- 
liams, Wood  &  Linthicum,  with  an  oral  argument  by  Mr. 
Stewart  Brian  Linthicum. 

For  respondent  there  was  a  brief  over  the  names  of 
King  &  Saxton  and  Samuel  Thomas  Jeffreys,  with  an  oral 
argument  by  Mr.  Will  R.  King  and  Mr.  Jeffreys. 

Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

There  was  a  contention  by  counsel  for  plaintiff  at  the 
argument  that  the  legal  title  to  this  land  did  not  pass  out 
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of  the  government  of  the  United  States  until  the  date  of 
the  approval  of  the  selection  list  on  January  27,  1894 ; 
that  the  statute  of  limitations  would  not  begin  to  run 
while  such  title  was  in  the  government,  and  hence  that 
defendant  could  not  invoke  the  benefit  of  the  statute,  as 
the  approval  was  less  than  four  years  prior  to  the  com- 
mencement of  the  action.  It  was  maintained,  on  the 
other  hand,  that  the  title  passed  out  of  the  government 
when  the  selection  list  was  filed,  September  16,  1886, 
and  therefore  that  the  statute  began  to  run  at  that  date, 
and,  having  fully  pursued  its  course,  the  defendant  is  the 
owner  in  fee.  Conceding,  but  not  deciding,  that  the 
legal  title  passed  from  the  government  September  16, 
1886,  we  will  consider  the  case  upon  that  hypothesis. 
Defendant  relies  upon  two  defenses  :  One,  that  he  is  the 
owner  of  the  legal  title  or  fee,  acquired  by  adverse  pos- 
session ;  and  the  other,  that  the  plaintiff,  his  ancestor, 
predecessor,  or  grantor,  has  not  been  seised  or  possessed 
of  the  premises  within  ten  years,  hence  that  he  is  barred 
from  asserting  any  claim  thereto.  Both  are  based  upon 
the  statute,  which  provides  that  no  action  shall  be  main- 
tained for  the  recovery  of  real  property  unless  it  appear 
that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seised  or  possessed  thereof  within  ten  years  before 
the  commencement  of  such  action :  Hill's  Ann.  Laws, 
§  4.  The  same  acts  by  which  it  is  claimed  the  plaintiff 
was  disseised  during  the  statutory  limitation  are  relied 
upon  as  constituting  the  seisin  of  defendant,  holding 
adversely  in  the  meanwhile,  and  form  the  basis  of  his 
ownership  in  fee ;  so  that,  if  they  are  appropriate  and 
sufficient  to  constitute  the  one  defense,  they  are  ample  to 
support  the  other.  We  will  therefore  make  no  attempt 
to  distinguish  between  the  two  as  we  proceed.  The  one 
issue  is,  which  of  the  parties  has  the  better  title?  And 
he  who  has  it  should  prevail. 
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1.  A  perfect  title  always  carries  with  it,  in  legal  con- 
templation, lawful  seisin  and  possession.  Such  seisin 
and  possession  is  co-extensive  with  the  right,  and  is 
deemed  to  continue  until  ouster  by  actual  possession  of 
another  under  claim  of  right.  It  is  well  understood 
that  the  mere  possession  will  not  in  itself,  however  long 
continued,  bar  the  right  of  entry  in  him  who  is  seised  of 
the  fee,  for  it  might  not  have  originally  been  taken  or 
subsequently  held  with  intention  to  claim  the  premises  as 
owner,  or  it  might  be  permissive  :  Buswell,  Lim.  §  227. 
As  was  said  by  Mr.  Justice  Baldwin  in  United  States  v. 
Arredondo,  31  U.  S.  (6  Pet.)  689,  743  :  "The  law  deems 
every  man  to  be  in  the  legal  seisin  and  possession  of  land 
to  which  he  has  a  perfect  and  complete  title.  This  seisin 
and  possession  is  co-extensive  with  the  right,  and  con- 
tinues till  he  is  ousted  thereof  by  an  actual  adverse  pos- 
session." And  by  Chief  Justice  Richardson  in  Lund  v. 
Parker,  3  N.  H.  49  :  "In  settling  the  question  whether 
possession  is  adverse  or  not,  every  presumption  is  to  be 
made  in  favor  of  the  legal  title.  The  law  presumes  that 
the  possession  has  gone  with  the  title,  until  the  contrary 
is  shown."  Hence,  we  may  say  in  the  present  case,  the 
plaintiff  having  shown  that  he  was  the  owner  of  the 
legal  title  by  ample  documentary  evidence,  that  the  pre- 
sumption of  his  seisin  will  continue  until  it  has  been 
shown  that  he  has  been  disseised  and  dispossessed  of  the 
premises  by  the  defendant ;  and  the  burden  of  proof  is 
upon  the  defendant  to  show  that  his  entry  was  sufficient 
in  character  to  disseise  or  dispossess  the  plaintiff,  and 
that  his  possession  continued  to  be  adverse  for  more  than 
ten  years  prior  to  the  commencement  of  this  action.  It 
is  sometimes  a  difficult  question  to  determine  when  dis- 
seisin has  taken  place,  and  the  reasoning  upon  the  ques- 
tion is  somewhat  refined,  and  not  at  all  times  fully 
understood.    The  books  speak  of  "disseisin  in  fact"  and 
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"disseisin  by  election."  With  the  latter  we  have  nothing 
to  do,  for  it  is  disseisin  in  fact  that  will  set  the  statute 
of  limitations  running,  and  give  title  after  the  full  time 
has  expired.  Blackstone  defines  disseisin  as  "a  wrong- 
ful putting  out  of  him  that  is  seised  of  the  freehold  :"  3 
Bl.  Comm.  169.  Littleton  says  :  "Disseisin  is  properly 
where  a  man  entreth  into  lands  or  tenements  where  his 
entry  is  not  congeable,  and  ousteth  him  which  hath  the 
freehold  :"  2  Co.  Litt.  §  279.  And  Coke  that :  "Every 
entry  is  no  disseisin,  unless  there  be  an  ouster  also  of  the 
freehold  :"  Id.  Lord  Manspild,  in  Taylor  v.  Horde,  1 
Burrows,  107,  says:  "Disseisin,  therefore,  must  mean 
some  way  or  other  turning  the  tenant  out  of  his  tenure, 
and  usurping  his  place  and  feudal  relation. ' '  Thornton, 
J.,  in  Ungery.Mooney,  63  Cal.  586  (49  Am.  Rep.  100), 
after  citing  various  authorities,  remarks  :  "It  must  be 
with  intent  to  usurp  the  place  of  true  owner,  and  put 
him  out  of  possession."  Richardson,  C.  J.,  in  Towle 
v.  Ayer,  8  N.  H.  57,  says  :  "Seisin  then  may  be  defined 
to  be  the  possession  of  land  under  a  claim,  either  express 
or  implied  by  law,  of  an  estate  amounting  at  least  to  a 
freehold."  Further  on  :  "Disseisin  is  a  trespass,  but 
it  is  not  every  trespass  which  amounts  to  an  actual  dis- 
seisin. A  disseisin  is  a  continued  trespass  under  a  claim 
of  title."  Again:  "To  constitute  an  actual  disseisin, 
there  must  be  an  entry  with  intent  to  usurp  the  posses- 
sion, and  to  oust  another  of  his  freehold."  And  sum- 
ming up  :  "There  is,  then,  an  actual  disseisin  whenever 
one  man  wrongfully  enters  upon  the  land  of  another,  with 
intent  to  usurp  the  possession,  and,  retaining  the  posses- 
sion, actually  turns  the  owner  out,  or  at  least  keeps  him 
out." 

And  Chancellor  Wendell,  in  Varick  v.  Jackson,  2  Wend. 
167,  202  (19  Am.  Dec.  671) :  "By  a  careful  examination 
of  the  authorities,  it  will  be  found  that  there  could  be  no 
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disseisin  in  fact  except  by  the  wrongful  entry  of  a  person 
claiming  the  freehold,  and  an  actual  ouster  or  expulsion 
of  the  true  owner,  or  by  some  other  act  which  was  tanta- 
mount." Mr.  Justice  Miller,  in  Harvey  v.  Tyler,  69 
U.S.  (2  Wall.)  328,  349,  says  :  "We  think  this  law  to^ 
be  too  well  settled  to  need  argument  to  sustain  it.  There 
must  be  title  somewhere  to  all  land  in  this  country,  either 
in  the  government,  or  in  some  one  deriving  title  from  the 
government,  state  or  national.  Any  one  in  possession 
with  no  claim  to  the  land  whatever  must,  in  presump- 
tion of  law,  be  in  possession  in  amity  with  and  in  sub- 
servience to  that  title.  Where  there  is  no  claim  of  right, 
the  possession  cannot  be  adverse  to  the  true  title."  In 
Kincheloe  v.  Tracewelte,  11  Gratt.  587,  605,  it  is  said : 
"An  entry  by  one  upon  land  in  possession,  actual  or 
constructive,  of  another,  in  order  to  operate  as  an  ouster 
and  gain  a  possession  to  the  party  entering,  must  be  ac- 
companied by  a  claim  of  title.' '  And  in  Socket  v.  McDon- 
nell,  8  Biss.  394  (Fed.  Cas.  No.  12,202),  Judge  Blodgbtt, 
in  his  instruction  to  the  jury,  says:  "To  sustain  this 
defense,  the  defendants  must  show  that  they  or  their 
father,  under  whom  they  claim,  entered  into  possession 
under  a  claim  of  title  adverse  to  that  of  the  plaintiffs, 
or  of  those  under  whom  they  claim  ;  that  is,  there  must 
have  been  in  some  form  an  assertion  on  the  part  of 
the  elder  McDonnell,  when  he  took  possession,  that  he 
claimed  title  to  this  property  as  against  all  other  titles." 
See,  also,  Kerr  v.  Hitt,  75  111.  51.  In  Dixon  v.  Cook,  47 
Miss.  220,  226,  the  court  says :  "To  constitute  adverse 
possession,  two  facts  must  concur :  First,  there  must 
be  an  entry,  under  color  of  right,  claiming  title,  hostile 
to  the  true  owner  and  the  world ;  second,  that  entry 
must  be  followed  by  possession  and  appropriation  of  the 
premises  to  use,  publicly  and  notoriously,  so  that  the 
other  claimants  may  take  notice,  and  others  may  be  cog- 
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nizant  of  the  fact."  Again,  Mr.  Justice  Baldwin,  in 
Ewing  v.  Burnet,  36  U.  S.  (11  Pet.)  40,  51,  says :  "An 
entry  by  one  man  on  the  land  of  another  is  an  ouster 
of  the  legal  possession  arising  from  the  title,  or  not,  ac- 
cording to  the  intention  with  which  it  is  done.  If  made 
under  claim  and  color  of  right,  it  is  an  ouster ;  other- 
wise, it  is  a  mere  trespass.  In  legal  language,  the  in- 
tention guides  the  entry,  and  fixes  its  character."  So 
Thompson,  J.,  says,  in  Jackson  v.  Porter,  1  Paine,  457, 
466  (Fed.  Cas.  No.  7,143)  :  "Possession,  accompanied 
with  a  claim  of  ownership  in  fee,  may  be  deemed  prima 
facie  evidence  of  such  an  estate.  In  such  case  it  is  not 
the  possession  alone,  but  that  it  is  accompanied  with  the 
claim  of  the  fee,  which  gives  this  effect  by  construction 
of  law  to  the  acts  of  the  party.  Possession  per  se  is  evi- 
dence of  no  more  than  the  mere  fact  of  present  occupa- 
tion by  right." 

2.  Some  of  the  authorities  seem  to  maintain  that  an 
actual  claim  of  title  is  not  a  necessary  ingredient  to  con- 
stitute an  ouster  or  disseisin  of  the  owner  of  the  true 
title,  but  that  it  is  sufficient  if  it  appear  the  occupancy 
was  exclusive,  and  that  the  person  occupying  used  the 
premises  as  his  own  :  Johnson  v.  Gorham,  38  Conn.  513. 
After  all,  they  recognize  that  there  must  be  an  assertion I 
of  ownership  by  the  person  claiming  possession  by  the' 
employment  of  the  premises  as  his  own ;  and,  when 
actual,  open,  notorious,  and  exclusive,  the  true  owner 
must,  at  his  peril,  take  notice  of  the  adverse  occupancy. 
It  is  not  always  possible  to  prove  the  claim  of  right  or 
title  by  direct  declaration  to  that  effect,  and  the  purpose 
of  the  party  in  holding  must  be  gathered  from  his  acts 
and  demeanor  while  occupying.  If  sucli  person  uses  the 
property  as  his  own,  that  is  one  manner  of  declaring  to 
the  world,  or  the  true  owner,  that  he  is  asserting  a  title 
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in  hostility  to  the  true  title,  and  thenceforth  the  owner 
must  beware.  Such  entry  and  use  raises  a  presumption 
of  the  claim  of  right  or  title.  It  is  not  conclusive  evi- 
dence, but  a  disputable  presumption.  Mr.  Wood,  in  his 
valuable  work  on  Limitations  (section  256),  says  :  "Gen- 
erally it  may  be  said  that  the  intention  of  the  occupant 
is  a  material  element  in  determining  whether  or  not  the 
possession  is  adverse  in  such  a  sense  as  to  operate  as  an 
actual  ouster  of  the  true  owner,  and  defeat  his  right  of 
entry.  It  is  so  well  settled  as  to  be  regarded  as  a  rule 
that,  where  there  is  no  claim  of  title  in  the  occupant,  his 
possession  cannot  be  adverse  to  the  true  title,  upon  the 
principle  that,  where  a  person  is  in  possession,  making 
no  claim  whatever  to  the  premises,  his  title,  in  presump- 
tion of  law,  is  in  amity  with  and  subservient  to  the  true 
title."  This  is  in  consonance  with  the  utterances  of  this 
court,  which  are  admirably  epitomized  by  Mr.  Justice 
Moore  in  Rotvland  v.  Williams,  23  Or.  515,  521  (32  Pac. 
404).  He  says:  "The  burden  of  proof  falls  upon  the 
defendants  to  establish  the  adverse  possession,  and  this 
can  only  be  done  by  showing  such  acts  as  usually  accom- 
pany ownership,  which  acts  are  in  their  very  nature 
hostile  to  the  true  owner." 

In  Swift  v.  Mulkey,  14  Or.  64  (12  Pac.  76),  Thayer,  J., 
says  :  "  'The  legal  title  draws  after  it  the  possession,  and 
a  right  of  entry  is  not  barred  unless  there  has  been  a 
disseisin,  followed  by  an  actual,  open,  notorious,  and 
continuous  adverse  possession  for  the  period  of  ten  years 
next  prior  to  the  commencement  of  the  action.  To  be 
adverse  possession,  it  must  be  occupancy  under  a  claim 
of  ownership,  though  it  need  not  be  under  color  of  title.' 
The  law  presumes  every  person  to  be  in  the  legal  seisin 
and  possession  of  the  land  to  which  he  has  a  perfect  and 
complete  title ;  and  this  seisin  and  possession  is  coex- 
tensive with  his  right,  and  continues  till  he  is  ousted 
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thereof  by  an  actual  possession  in  another  under  a  claim 
of  right:  Angell,  Lim.  §  384.  But,  if  there  has  been 
an  occupation  of  the  premises  for  ten  years,  unexplained, 
it  will  be  presumed  to  be  made  under  a  claim  of  right, 
and  adverse,  and  to  authorize  the  presumption  of  a  grant, 
unless  contradicted  or  explained."  See,  also,  Springer 
v.  Young,  14  Or.  280  (12  Pac.  400);  Hicklin  v.  McClcar, 
18  Or.  126  (22  Pac.  1057) .  It  would  seem  from  these 
authorities  that  an  entry  and  occupation,  such  as  will 
constitute  a  disseisin  of  the  true  owner,  must  be  accom- 
panied with  a  claim  of  ownership  or  right  or  title  (terms 
of  like  significance)  to  the  premises  in  dispute.  This 
must,  in  reason,  be  so,  for  if  a  person  goes  into  posses- 
sion by  permission  of  the  owner,  his  occupancy  cannot 
become  adverse  so  long  as  he  continues  in  that  relation. 
The  result  would  be  the  same  if  he  disavows  ownership 
in  any  relation,  or  asserts  a  naked  possession  only.  By 
the  very  nature  of  things  there  can  be  but  one  true  title 
to  realty,  and  so  long  as  that  exists  possession  follows  it. 
Another  title  may  be  inaugurated  through  adverse  pos- 
session, and,  under  our  statute,  if  continued  for  ten  years, 
it  becomes  a  perfect  title,  which  then  displaces  or  dissi- 
pates the  primary  title,  or  that  of  the  original  owner.  It 
•would  be  an  anomaly  in  the  law  if  a  person  could  inaugu- 
rate ownership  or  title,  and  thereby  in  due  time  displace 
the  true  title,  without  in  some  way  laying  claim  to  it, 
either  by  direct  assertion  or  acts  tantamount  thereto. 
The  claim  of  right  is  the  very  essence  of  the  proceeding 
by  which  the  new  title  is  acquired,  and  without  it  occu- 
pancy can  never  rise  to  the  dignity  of  a  disseisin.  A  dis- 
claimer of  all  ownership  or  right  would  dispel  any  idea 
of  adverse  holding,  but  an  omission  to  make  such  a 
claim,  either  by  word  or  act,  will  not  advance  or  promote 
such  idea.     So  we  take  it  that  the  new  title  must  be  in- 
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augurated  upon  a  claim  of  ownership,  or  right  to  the 
acquirement  thereof,  as  against  the  true  title. 

3.  Now,  the  strong  contention  of  counsel  is  that  a 
claim  of  ownership  and  adverse  holding  need  only  be 
against  the  true  owner ;  that  the  occupant  may  do  this, 
and,  at  the  same  time,  admit  ownership  in  the  govern- 
ment of  the  United  States ;  and  thus  acquire  the  title, 
notwithstanding  the  government  in  the  meanwhile  did 
not  have  the  title,  but  had  parted  with  it,  and  the  plain- 
tiff had  acquired  such  as  it  formerly  had.  The  leading 
authority  cited  to  sustain  this  position  is  Northern  Pac. 
R.  R.  Co.  v.  Kranich,  52  Fed.  911.  In  that  case  the  gen- 
eral doctrine  is  admitted  to  be  that,  in  order  to  make  out 
a  title  by  adverse  possession,  the  claimant  must  assert 
title  to  the  premises  possessed  as  against  all  others.  But 
it  is  declared  that  an  exception  prevails  in  the  Western 
states  to  the  effect  that,  if  a  party  claims  title  against  all 
persons  except  the  United  States,  it  is  sufficient  to  fulfill 
the  demands  of  the  statute.  Let  us  inquire  how  well,  if 
at  all,  the  doctrine  is  supported.  The  principal  cases 
relied  upon  are  from  the  states  of  California,  Missouri, 
and  Texas.  Those  from  California  certainly  furnish  no 
support  for  it,  as  will  become  manifest  by  a  brief  refer- 
ence thereto.  In  Page  v.  Fowler,  28  Cal.  605 — the  first- 
case  brought  to  our  attention — the  action  was  for  the  re- 
covery of  a  lot  of  hay.  The  defendant  was  in  possession 
of  the  land  upon  which  the  hay  was  produced  at  the  time 
of  its  production,  claiming  the  right  to  enter  it  as  a  pre- 
emption under  the  act  of  congress  of  May  30,  1862.  The 
plaintiff  claimed  by  right  of  prior  possession  and  a  right 
of  pre-emption  granted  to  certain  purchasers  of  what  was 
known  as  the  "Suscol  Rancho"  by  the  act  of  March  3, 
1863.  It  was  admitted  that  the  premises  were  public 
lands  of  the  United  States.  Under  this  state  of  the  case, 
the  court,  speaking  through  Rhodes,  J.,  said:     "The 
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title  being,  by  the  admission  of  the  parties,  in  the  United 
States,  neither  party,  as  has  been  repeatedly  held  by  this 
court,  can  rely  upon  it  for  a  recovery ;  nor  can  they  set 
it  up  as  a  defense  in  a  contest  for  the  possession,  or  in 
respect  to  rights  of  property  growing  out  of  the  fact  of 
possession."  Later  in  the  opinion  he  continues  :  "The 
defendants'  possession  in  this  case  was  adverse  to  the 
plaintiff  in  every  sense  in  which  that  terra  is  applicable 
between  parties,  neither  of  whom  set  up  color  or  claim 
of  title,  but  where  each  is  diligently  seeking  to  acquire 
the  title  of  the  United  States  to  the  same  parcel  of  public 
lands  in  the  honest  belief  that  under  the  laws  of  the 
United  States  he  is  entitled  to  the  pre-emption,  and  will 
ultimately  acquire  the  legal  title.  The  earlier  doctrine 
of  the  common  law  that  the  possession,  to  be  deemed  ad- 
verse, must  be  under  color  and  claim  of  title,  never  had 
any  just  application  to  cases  where  the  parties  were  con- 
testing the  right  to  the  possession  of  parcels  of  the  public 
lands  of  the  United  States,  for  no  color  or  claim  of  title 
could  be  shown  or  asserted  that  was  not  palpably  incon- 
sistent with  their  admission  of  title  in  the  United  States. 
To  constitute  adverse  possession  in  such  cases,  it  is  suf- 
ficient if  the  defendant  in  possession  claims  the  right  to 
the  possession  against  all  the  world  except  the  United 
States."  In  California  it  has  been  uniformly  regarded 
that  such  rights  as  possession  may  have  given,  consistent 
with  the  acknowledgment  that  the  ultimate  title  has  not 
passed  from  the  paramount  source,  amounted  to  an  in- 
terest in  lands  or  title.  These  were  the  conditions  which 
prompted  the  expression  of  the  court:  "To  constitute 
adverse  possession  in  such  cases,  it  is  sufficient  if  the  de- 
fendant in  possession  claims  the  right  to  the  possession 
against  all  the  world  except  the  United  States."  The 
rule,  though  good  and  perfectly  proper  in  its  place,  has 
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been  misapplied,  and,  as  a  consequence,  very  naturally 
led  to  a  fallacy,  subversive  of  sound  reasoning  and  right 
principles. 

The  next  case  relied  upon  to  substantiate  the  doctrine 
is  Hayes  v.  Martin,  45  Cal.  559.  This  was  concerning  a 
Spanish  or  Mexican  grant,  prior  to  the  issuance  of  a 
patent  by  the  United  States  government.  The  holder  of 
such  a  grant,  under  the  decisions  of  California,  was  en- 
titled to  the  possession  pending  proceedings  for  a  con- 
firmation of  title  in  the  United  States  court,  and  could 
maintain  ejectment  prior  to  final  confirmation.  The 
statute  of  limitations,  as  it  respects  titles  derived  from 
Spain  and  Mexico,  had  been  amended  by  the  act  of 
April,  1863,  and  the  interpretation  of  the  amendment 
was  that,  if  such  a  title  had  been  fully  confirmed  prior 
to  its  passage,  an  adverse  possession  of  five  years  after 
confirmation  would  bar  a  recovery  ;  but,  if  title  had  not 
been  so  confirmed,  then  that  five  years  from  the  date  of 
its  passage  was  allowed  within  which  to  commence  the 
action,  without  reference  to  the  subsequent  confirmation  : 
Mayor  of  San  Jose,  etc.  v.  Trimble,  41  Cal.  536.  Now,  in 
Hayes  v.  Martin,  45  Cal.  559,  Rhodes,  J.,  ift  referring  to 
this  statute,  said:  "In  Mayor,  etc.,  v.  Trimble,  41  Cal. 
536,  the  proceedings  for  a  confirmation  of  the  title  of 
the  city  were  still  pending,  or,  in  other  words,  the  title 
of  the  city  had  been  confirmed,  but  there  had  been  no 
final  confirmation  of  the  survey,  nor  had  a  patent  issued, 
and  it  was  held  that  the  statute  would  run  in  favor  of 
the  party  in  the  adverse  possession."  Then  he  pro- 
ceeds :  "It  is  not  requisite  that  a  party  who  relies  upon 
the  statute  should  show  that  he  claims  title  in  hostility 
to  the  United  States.  He  may  admit  title  in  the  United 
States,  either  with  or  without  a  claim  on  his  part  of  the 
right  to  acquire  the  title  from  the  United  States  ;  and  it  is 
sufficient  if  he  has  such  possession  as  is  required  by  the 
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statute,  and  claims  in  hostility  to  the  title  which  the 
plaintiff  establishes  in  the  action."  Mark  you,  the  title 
which  was  there  the  subject  of  dispute  was  what  was 
known  as  the  Spanish  or  Mexican  title,  treated  in  the 
State  of  California  as  sufficient  upon  which  to  base  eject- 
ment, but  inferior  and  subordinate  to  the  ultimate  title, 
which  the  general  government  had  authority  to  grant  or 
confirm  to  the  parties  justly  entitled  thereto ;  and  the 
statute  referred  to  was  a  special  statute  of  limitations 
respecting  these  grants.  The  court  was  not  speaking 
generally  of  the  statute  of  limitations,  nor  applying  the 
rule  to  the  ultimate  title,  which  carried  the  absolute  or 
entire  fee,  but  to  such  an  one  as  was  little,  if  anything, 
more  than  merely  possessory. 

Then  followed  the  case  of  McManus  v.  O'Sullivan,  48 
Cal.  7,  concerning  a  title  of  the  same  nature.  The 
United  States,  by  act  of  congress,  had  relinquished  to 
the  City  of  San  Francisco  certain  lands,  in  trust  that 
the  same  should  be  disposed  of  or  conveyed  by  the  city 
to  parties  in  bona  fide  actual  possession  at  the  time  the 
act  was  passed.  Neither  party  was  claiming  title  de- 
rived from  the  city,  but  the  purpose  of  the  action  was 
to  establish  a  possessory  title,  and  thereby  determine 
the  right  to  a  conveyance  from  the  city.  That  such  was 
the  nature  of  the  title  in  litigation  is  disclosed  by  the 
opinion  of  the  court.  Wallace,  C.  J.,  says:  "If  we 
are  to  consider  the  case  of  the  plaintiff  as  resting  solely 
upon  the  prior  possession  of  her  intestate,  and  wholly 
disconnected  with  the  decree  of  the  circuit  court,  the 
order  of  the  board,  the  act  of  the  legislature,  and  the 
act  of  congress  already  referred  to,  it  is  plain  that  the 
possession  of  the  defendants,  if  adverse  in  its  character, 
was  sufficient,  in  point  of  mere  duration  of  time,  to  bar 
the  plaintiff  of  a  recovery  in  this  action  ;  for  their  pos- 
session, such  as  it  was,  began  in  January,  18G2,  and  this 
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action  was  commenced  only  in  August,  1867."  Now, 
upon  this  state  of  the  case,  the  learned  chief  justice  pro- 
ceeds :  "It  is  claimed  by  the  plaintiff,  however,  that 
the  possession  of  the  defendants  was  not  of  an  adverse 
character,  within  the  meaning  of  the  statute  of  limita- 
tions ;  and  this  view  is  rested  in  part  upon  the  circum- 
stance that  the  possession  relied  upon,  though  held  in 
hostility  to  the  claim  of  the  plaintiff,  was  nevertheless 
held  in  admitted  subordination  to  the  title  of  the  City  of 
San  Francisco.  But  it  has  been  repeatedly  determined 
in  this  court  that  a  possession  taken  and  held  by  a  de- 
fendant for  the  requisite  period,  in  hostility  to  the  title 
or  claim  set  up  by  a  plaintiff  in  the  action  of  ejectment, 
amounts  to  an  adverse  possession  against  the  plaintiff, 
sufficient  to  bar  a  recovery,  even  though  the  defendant, 
while  so  in  possession,  admitted  the  validity  of  a  title 
outstanding  in  a  third  person," — citing  in  support,  Page 
v.  Fowler,  28  Cal.  605.  Ross,  J.,  in  Lord  v.  Sawyer,  57 
Cal.  65,  was  not  misled,  for  he  states  the  very  essence 
of  the  rule  with  clear  discrimination  thus :  "It  is  well 
settled  in  this  court  that  such  possession,  though  held 
in  admitted  subordination  to  the  title  of  the  government, 
may  nevertheless  be  adverse  to  every  one  not  holding 
under  the  government," — citing  McManus  v.  0' Sullivan, 
48  Cal.  7  ;  Page  v.  Fowler,  28  Cal.  605  ;  Hayes  v.  Mar- 
tin, 45  Cal.  559.  It  has  come  to  be  held  in  California 
that  the  statute  of  limitation^  does  not  begin  to  run 
against  one  deraigning  title  under  a  patent  issued  in 
pursuance  of  the  confirmation  of  a  Spanish  or  Mexican 
grant  until  the  issuance  of  such  patent :  Galindo  v.  Wit- 
tenmeyer,  49  Cal.  12.  Such  is  the  rule  as  promulgated 
by  the  Supreme  Court  of  the  United  States  as  it  respects 
these  titles  :  Henshaw  v.  Bissell,  85  U.  S.  (18  Wall.) 255. 
The  doctrine,  however,  is  not  applicable  to  these  titles 
alone.     It  was  applied  in  Manly  y.Howlett,  55  Cal.  94, 
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where  a  party  had  acquired  the  title  by  patent  to  certain 
swamp  lands  from  the  state.  The  case  is  much  to  the 
purpose,  and  we  quote  from  the  opinion  :  "In  regard  to 
the  statute  of  limitations,  we  are  of  opinion  that  the 
certificate  of  purchase  did  not  pass  the  title  as  title. 
Subsequent  acts  were  to  be  performed  by  Baker  before 
he  would  be  entitled  to  the  patent,  viz.,  payment  of  the 
annual  interest  and  of  the  deferred  purchase  money. 
The  title  was  in  the  state  until  the  issuance  of  the  patent. 
It  is  true  that  before  the  patent  should  issue  the  statute 
of  limitations  might  build  up  a  title  in  the  possessor  as 
between  the  parties,  so  as  to  determine  their  rights  upon 
the  then  condition  of  things.  But  the  issuance  of  the 
patent  gave  new  rights.  The  patentee  and  his  grantees 
then  had  a  right  superior  to  any  theretofore  owned  or 
held  by  them,  viz.,  the  ownership  of  the  land.  They 
then  had  something  which  the  state  had  not  theretofore 
parted  with.  In  a  suit  for  the  recovery  of  the  land, 
commenced  after  the  issuance  of  the  patent,  the  statute 
of  limitations  cannot  be  held  to  have  commenced  run- 
ning prior  to  the  date  of  the  patent."  Indeed,  the  law 
touching  the  inception  and  running  of  the  statute  of 
limitations  in  California,  as  it  pertains  to  the  fee  or  ulti- 
mate title,  is  not  different  from  that  which  obtains  else- 
where. In  the  first  place,  the  statute  provides  that 
where  it  appears  there  has  been  an  actual,  continuous 
occupation  of  land  under  claim  of  title,  it  is  deemed  to 
be  held  adverse.  The  courts  have  placed  this  construc- 
tion upon  it:  "To  constitute  adverse  possession,  the 
occupation  must  be  open,  visible,  notorious  and  exclu 
sive,  and  must  be  retained  under  a  claim  of  right  to 
hold  the  land  against  him  who  was  seised  ;  and  the  per- 
son against  whom  it  is  held  must  have  knowledge,  or  the 
means  of  knowledge,  of  such  occupation  and  claim  of 
right:"    Thompson  v.  Pioche,  44   Cal.   508,    517.     See, 
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also,  Thompson  v.  Fclton,  54  Cal.  547.  Claim  of  right, 
in  legal  parlance,  is  claim  of  title.  Thornton,  J.,  in 
Unger  v.  Mooney,  63  Cal.  586  (49  Am.  Rep.  100),  after 
discussing  the  necessary  ingredients  of  an  ouster  or  dis- 
seisin, says  :  "In  fine,  we  think  that  the  authorities  jus- 
tify our  saying  that  every  dispossession  of  the  true 
owner,  whether  by  force  or  fraud,  by  violent  or  peaceful 
means,  and  an  open  and  notorious  occupation  under 
claim  of  title  in  the  person  who  dispossesses,  is  a  dis- 
seisin or  ouster  (disseisin  is  but  a  species  of  ouster.  See 
2  Bl.  Comm.)  sufficient  to  set  in  motion  the  statute  of 
limitations,  and  constitutes  an  adverse  possession,  which, 
when  it  continues  for  the  period  of  time  prescribed  by 
statute,  bars  the  owner  of  his  right  to  recover.''  This 
is  in  consonance  with  what  we  have  heretofore  seen  to 
be  the  rule  elsewhere. 

The  Missouri  cases  are  more  to  the  defendant's  pur- 
pose. Clemens  v.  Runckcl,  34  Mo.  41  (84  Am.  Dec.  69), 
appears  to  be  exactly  in  point.  The  court  there,  speak- 
ing through  Bates,  J.,  says  :  "The  defendant,  and  those 
under  whom  he  claims,  did  not  enter  or  hold  under  the 
plaintiff.  They  did  not  recognize  his  title.  They  had 
no  privity  with  him.  They  do  not  appear  even  to  have 
known  of  the  existence  of  his  title.  They  recognize  the 
title  in  another  person  (the  United  States) ,  who  was 
supposed  to  be  the  proprietor ;  and  as  to  the  United 
States  their  possession  was  not  hostile.  But  they  did 
expect  to  acquire  the  title  of  the  United  States,  believing 
themselves  to  have  a  right  of  pre-emption  to  the  exclu- 
sion of  all  other  persons,  and  a  present  right  to  the  use 
and  possession  of  the  land."  In  Gibson  v.  Chouteau's 
Heirs,  39  Mo.  536,  589 — a  subsequent  case — the  court 
said:  "This  possession  [speaking  of  the  possession  under 
an  equitable  right]  was  not  adverse  to  the  United  States, 
but  would  be  considered  as  held  under  the  government 
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{Landes  v.  Perkins,  12  Mo.  268);  but  it  was  adverse  to 
the  other  parties,  who  were  claiming  to  be  the  owners 
of  this  same  equitable  right  under  which  the  plaintiff 
claims,  and  to  which  the  legal  title  was  united  by  rela- 
tion, and  it  was,  therefore,  adverse  to  both  titles.  The  de- 
fendants, though  without  title,  were  in  possession  under 
a  claim  of  title,  and  with  an  expectation  of  obtaining  the 
title  from  the  United  States.  The  possession  of  one  with 
the  intention  to  acquire  a  right  of  pre-emption  has  been 
held  to  work  a  disseisin  of  all  but  the  sovereign," — citing 
Clemens  v.Runckel,  34  Mo.  41  (84  Am.  Dec.  69).  This 
case  went  to  the  Supreme  Court  of  the  United  States 
(Gibson  v.  Chouteati,  80  U.  S.  [13  Wall.]  92),  and  the 
doctrine  of  the  state  court  was  repudiated,  the  court 
declaring  the  principle  to  be,  as  stated  in  the  headnotes, 
as  follows  :  "The  occupation  of  lands  derived  from  the 
United  States,  before  the  issue  of  their  patent,  for  the 
period  prescribed  by  the  statutes  of  limitation  of  a  state 
for  the  commencement  of  actions  for  the  recovery  of  real 
property,  is  not  a  bar  to  an  action  of  ejectment  for  the 
possession  of  such  lands  founded  upon  the  legal  title 
subsequently  conveyed  by  the  patent.  Nor  does  such 
occupation  constitute  a  sufficient  equity  in  favor  of  the 
occupant  to  control  the  legal  title  thus  subsequently 
conveyed,  whether  asserted  in  a  separate  suit  in  a  fed- 
eral court  or  set  up  as  an  equitable  defense  to  an  action 
of  ejectment  in  a  state  court."  This  utterance  of  the 
United  States  Supreme  Court  ought  to  have  been  suf- 
ficient to  set  the  matter  at  rest,  but  it  seems  the  Missouri 
courts  have  since  followed  their  prior  holdings  notwith- 
standing. In  Mather  v.  Walsh,  107  Mo.  121  (17  S.  W. 
755),  it  is  held  that:  "A  plaintiff  in  ejectment  must 
ultimately  recover,  if  at  all,  on  the  strength  of  his  own 
title.  *  *  *  The  assertion  of  adverse  title  against 
the  plaintiff  in  the  action  is  sufficient.     It  is  not  neces- 
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sary  that  it  should  be  against  'all  the  world.'  "  The 
doctrine  has  been  followed  by  the  Supreme  Court  of 
Washington  in  Moore  v. Br own field,  7  Wash.  23  (34  Pac. 
199),  which  refers  merely  to  the  case  just  cited,  together 
with  Francoeur  v.  Ncwhouse,  43  Fed.  236,  but  makes  no 
attempt  to  urge  any  good  reason  for  its  adoption . 

The  more  recent  cases  of  the  Court  of  Civil  Appeals  in 
Texas  seem  also  to  support  the  defendant's  contention : 
Converse  v.  Ringer,  6  Tex.  Civ.  App.  54  (24  S.  W.  705); 
Longley  v.  Warren,  11  Tex.  Civ.  App.  269  (33  S.  W.  304). 
But  it  is  doubtful  if  they  are  directly  to  the  purpose.  The 
first  case  cited  asserts  that  " naked  possession,  in  hostility 
to  the  claim  of  the  true  owner,  is  sufficient  as  a  basis  for 
the  recovery  under  this  statute,"  and  refers  to  Craig  v. 
Cartwright,  65  Tex.  413,  as  authority.  It  will  be  found 
that  case  wras  based  upon  an  act  of  February  5,  1841, 
which  provides,  in  effect,  that  ten  years  of  such  peacea- 
ble possession  and  cultivation,  use,  or  enjoyment  thereof, 
without  any  evidence  of  title,  shall  give  to  such  naked 
possessor  full  property  preclusive  of  all  other  claims : 
Oldham  &  W.  Dig.  Tex.  p.  300,  article  1330.  So  that 
under  this  act  it  was  not  necessary  that  the  person  en- 
tering be  more  than  a  naked  possessor  in  order  to  set 
the  statute  of  limitations  running  ;  in  other  words,  if  he 
remain  in  such  possession  for  a  period  of  more  than  ten 
years,  he  loses  the  character  of  naked  possessor,  and  be- 
comes the  owner  of  the  thing  possessed.  Another  feature 
in  that  state  is  that  a  later  statute  provides  that  an  actual 
and  visible  appropriation  of  the  land,  commenced  and 
continued  under  claim  of  right  inconsistent  with  and 
hostile  to  the  claim  of  another,  sets  the  statute  of  limi- 
tations running,  so  that  the  language  employed  is  re- 
strictive, and  not  as  broad  as  the  general  rule.  Hence 
it  cannot  be  said  that  the  Texas  authorities  absolutely 
sustain  the  defendant's  contention. 
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Now,  it  is  of  very  little  consequence  whether  we  say 
the  holding  shall  be  adverse  to  "all  the  world"  or  "exclu- 
sive," because  the  former  is  implied  by  the  use  of  the 
latter  term.  This  court  has  established  the  rule  that  the 
holding  must  be  "exclusive,"  for  in  Joy  v.  Stump  (14  Or.i 
361,  12  Pac.  929),  it  is  said  that  "When  a  person  relies 
upon  naked  possession  as  the  foundation  for  an  adverse 
claim,  *  *  *  such  possession  must  not  only  be 
actual,  but  also  visible,  continuous,  notorious,  distinct, 
and  hostile,  and  of  such  a  character  as  to  indicate  exclu- 
sive ownership  in  the  occupant."  See,  also,  Hicklin  v. 
McClear,  18  Or.  126  (22  Pac.  1057).  The  proposition  is 
broadly  stated  in  1  Am.  &  Eng.  Enc.  Law  (2  ed.),  834, 
that  the  "possession,  to  be  effectual,  must  be  exclusive, 
not  only  of  the  owner,  but  of  all  other  persons."  And 
in  a  comparatively  recent  case  in  the  United  States 
Supreme  Court  it  was  held,  after  a  special  reference  to 
many  authorities,  that  a  possession  in  participation  with 
the  owner  or  others  could  not  be  exclusive:  Ward  v. 
Cochran,  150  U.  S.  597  (14  Sup.  Ct.  230).  See,  also, 
Bracken  v.  Union  Pac.  Ry.  Co.,  21  C.  C.  A.  387,  75 
Fed.  347. 

It  is  inconceivable  that  a  person  who  claims  to  have 
the  fee  simple  title — the  absolute  and  only  existing  title — 
and  to  have  acquired  it  through  adverse  possession,  could 
have  obtained  it  without  holding  adversely  to  all  others. 
The  defendant  does  not  now  acknowledge  title  in  the 
government,  but  says  he  has  the  title  which  it  formerly 
held — the  ultimate  title,  the  one  that  plaintiff  claims — 
and  has  deraigned  from  the  government.  Yet  he  pre- 
tends to  have  acquired  it,  while  not  only  conceding  and 
admitting,  but  asserting,  that  the  government  held  it 
during  the  whole  time  that  the  statute  was  running. 
Such  assertion  is  matter  of  record,  for  he  contested  the 
grant  to  the  road  company  through  the  land  department 
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on  his  application  to  homestead  upon  the  very  hypothesis 
that  the  government  had  not  parted  with  its  title.     The 
assertion  was  an  admission  that  he  was  not  claiming  the 
ultimate,  but  the  possessory,  title  only — such  as  is  possi- 
ble in  subordination  to  the  ultimate  title,  or  a  title  simi- 
lar to  that  which  was  recognized  in  California ;   perhaps 
not  as  good  as  acquired  under  the  Spanish  or  Mexican 
grants,  prior  to  title  granted  or  relinquished  by  the  gov- 
ernment ;    surely  not  such  as  could  be  denominated  an 
equitable  title,  in  subordination  to  the  government's  legal 
title,  or  such  as  was  set  up  in  Gibson  v.  Chouteau's  Heirs, 
39  Mo.  536,  589,  without  avail.     He  had  not  proceeded 
so  far  with  his  homestead  entry  as  to  hold  the  govern 
ment  as  a  trustee  for  his  benefit.     The  admission  of  titlel 
in  the  government,  to  which  the  plaintiff  succeeded,  i 
tantamount  to  an  admission  of  the  plaintiff's  title,  as 
was  the  only  true  one  to  the  premises.     In  this  connec 
tion  Judge  Ross'  declaration  in  Lord  v.  Sawyer,  57  Cal. 
65,  is  apropos :     Such  a  holding  may  nevertheless  bel 
adverse  to  every  one  not  holding  under  the  governmental 
The  converse  is  equally  true — that  it  would  not  be  ad-K 
verse  to  one  holding  under  the  government.     If  the  de-1 
fendant's  possession  had  continued  unexplained  for  the 
statutory  period,  he  would,  perhaps,  have  been  entitled  to 
the  presumption  that  it  was  adverse.     But  the  tendency 
of  the  testimony  and  the  instruction  of  the  court  implies 
evidence  of  an  admission  or  assertion  that  he  was  not 
claiming  the  fee,  but  a  possessory  right  only,  such  as 
would  entitle  him  to  a  homestead  entry,  and  none  other; 
and  this  of  itself  is  sufficient  to  explain  the  manner  of 
his  holding,  and  that  it  never  became  adverse  to  the 
plaintiff.     Plaintiff  was  never  ousted  or  disseised  in  that 
view,  and  hence  the  statute  never  began  to  run  against 
him,  because,  in  legal  contemplation,  he  was  all  the  while 
in  lawful  possession  under  his  title.     The  defendant's 
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occupancy  was  not  under  claim  of  title,  but  of  a  right  to 
enter  the  land  under  the  homestead  law  ;  and  his  posses- 
sion is  not  conclusive,  for  it  was  in  subordination  to  the 
government.  Such  a  holding  could  not  operate  to  dis- 
seise the  plaintiff,  nor  was  it  adverse,  so  as  to  dissipate 
or  destroy  the  true  title.  In  the  light  of  these  considera- 
tions, the  instruction  of  which  plaintiff  complained  was 
one  not  proper  to  be  given.  This  conclusion  is  in  accord 
with  Beale  v.  Ilite,  35  Or.  176  (57  Pac.  322),  recently 
decided.  In  Fellows  v.  'Evans,  33  Or.  30  (53  Pac.  591), 
the  holder  of  the  patent  from  the  government,  which  it 
was  admitted  was  issued  by  mistake,  was  not  asserting 
title  to  the  premises,  and  the  real  dispute  was  whether 
the  defendant  was  the  owner,  and  had  conveyed  such  a 
title  as  he  had  engaged  to  convey  to  the  plaintiff. 

4.  There  is  another  question  presented  by  the  record. 
The  defendant,  while  claiming  to  be  in  possession,  wrote 
to  plaintiff's  attorneys,  desiring  to  know  whether  plain- 
tiff could  give  title  to  the  land  in  dispute,  and  at  another 
time  inquired  touching  the  price  and  terms  of  sale.  His 
letters  were  offered  in  evidence  by  the  plaintiff,  and  it 
was  claimed  that  they  constituted  an  acknowledgment 
of  plaintiff's  title,  and,  therefore,  that  the  statute  of  lim- 
itations could  not  run  in  favor  of  the  defendant.  There 
was  other  evidence,  however,  introduced  on  the  part  of 
defendant,  tending  to  show  that  he  was  endeavoring  to 
buy  in  an  outstanding  title  only,  and  that  the  letters 
were  written  with  no  intention  of  acknowledging  the 
plaintiff's  title  as  the  true  title  to  the  premises.  There 
was  also  evidence  to  the  effect  that  the  road  company 
was  in  the  meanwhile  in  litigation  with  the  United 
States  concerning  the  title  to  these  premises  and  other 
lands.  The  court,  under  this  evidence,  submitted  to  the 
jury  the  question  whether  or  not  there  was  any  acknowl- 
edgment by  the  defendant  of  plaintiff's  title,  and  of  this 


224  State  v.  Roach.  [35  Or. 

the  plaintiff  complains.  We  are  impressed,  however, 
that  under  the  conditions  and  in  the  light  of  the  evidence 
it  was  proper  for  the  court  to  submit  the  question  to  the 
jury.  It  has  been  held  in  Walbrunn  v.  Ballen,  68  Mo. 
164,  168,  that  "A  proposition  to  buy  the  land  by  the 
person  in  possession  is  not  necessarily  a  recognition  of 
the  title  of  the  person  of  whom  he  proposes  to  purchase. 
*  *  *  It  was  well  enough  to  leave  it  to  the  jury,  or 
the  court  sitting  as  such,  to  determine,  from  the  evi- 
dence, whether  such  a  proposition  was  made,  and  with 
what  intent,  but  it  would  not  have  been  proper,  under 
the  circumstances,  for  the  court  to  declare,  as  a  matter 
of  law,  that  a  proposition  by  defendant  to  purchase  of 
plaintiffs  was  an  acknowledgment  that  he  did  not  hold 
adversely  to  them."  To  the  same  effect,  see  Headriek  v. 
Fritts,  93  Tenn.  270  (24  S.  W.  11) ;  Rowland  v.  Williams, 
23  Or.  516  (32  Pac.  404).  There  was,  therefore,  no  error 
in  this  respect.  But  upon  the  foregoing  considerations 
the  judgment  of  the  court  below  will  be  reversed,  and 
the  cause  remanded  for  such  other  proceedings  as  may 
seem  meet,  not  inconsistent  with  this  opinion. 

Reversed. 


Decided  17  July,  1899. 
STATE  v.  ROACH. 

[57  Pac.  1016.] 

1.  Criminal  Law— Declarations  of  Co-conspirator.— The  testimony  of  one 

Jointly  Indicted  with  defendant  for  stealing  a  cow  and  calf,  that  he  had  sold 
defendant  Home  forty  head  of  cattle,  and  that  the  cattle  in  question  were 
among  the  number,  and  that  witness  was  at  defendant's  place  when  he 
started  to  drive  them  to  the  slaughter  house,  is  not  sufficient  to  make  out  a 
prima  facie  case  of  conspiracy  or  common  design  between  them  so  as  to  make 
acts  or  declarations  of  the  witness,  not  in  the  presence  of  defendant,  admissi- 
ble against  him. 

2.  Declarations  of  Co-conspirators  not  Harmless.— The  admission  of 

declarations  by  one  jointly  indicted  with  defendant,  without  making  out  a 
prime  facie  case  of  conspiracy  or  common  design  between  them,  was  not 
harmless  error,  as  it  tended  to  advise  the  Jury  that  the  theory  of  the  prosecu- 
tion that  they  were  acting  together  was  supported. 
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From  Umatilla:    Stephen  A.  Lowell,  Judge. 

James  Roach,  being  aggrieved  by  a  conviction  on  a 
charge  of  cattle  stealing,  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Car- 
ter &  Raley  and  Balleray  &  Hailey,  with  an  oral  argument 
by  Mr.  J.  H.  Raley. 

For  the  state  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Henry  J.  Bean,  District  Attorney,  and  James 
A.  Fee. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  The  defendant  was  jointly  indicted  with  one  T. 
O'Donnell  for  the  crime  of  larceny  by  stealing  a  cow 
and  calf,  the  personal  property  of  Allen  Rhodes.  He 
was  tried  separately,  convicted,  and  appeals. 

The  principal  assignment  of  error  is  the  admission  in 
evidence  of  certain  statements,  acts,  and  declarations  of 
O'Donnell,  not  in  the  presence  of  the  defendant.  This 
evidence  was  admitted  on  the  theory  that  the  defendant 
and  O'Donnell  were  jointly  concerned  in  the  commission 
of  the  crime,  and  that  such  acts  and  declarations  were 
made  and  done  in*  furtherance  of  the  common  design . 
It  is  elementary  law  that,  if  two  or  more  persons  unite 
to  commit  an  unlawful  act,  the  acts  and  declarations  of 
one  in  furtherance  of  the  common  purpose  are  consid- 
ered the  acts  and  declarations  of  all,  and  are,  therefore, 
competent  evidence  on  the  trial  of  one  of  the  parties, 
although  not  made  in  his  presence  :  3  Greenleaf,  Ev.  § 
94;  Wharton,  Cr.  Ev.  §  698;  Underhill,  Ev.  §  492. 
But  it  is  equally  elementary  that  a  foundation  must 
first  be  laid  by  proof  aliunde  sufficient  to  establish  prima 
facie  the  fact  of  conspiracy  or  common  design,  and  in 
this  case  there  was  no  such  proof.  In  brief,  the  evidence 
for   the  prosecution  tended  to  show  that  the  cow  and 

86  OR.— 15. 
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calf  described  in  the  indictment  belonged  to  Rhodes; 
that  they  were  missed  from  his  place  about  the  twentieth 
of  October,  and  that  the  cow  was  found  in  Roach's  pas- 
ture or  stubble  field  about  the  fifteenth  of  the  following 
month  ;  that  about  the  first  of  November  Roach  sold  to 
a  firm  of  butchers  in  Pendleton  the  calf  described  in 
the  indictment,  and  subsequently  went  to  the  slaughter 
house  and  got  the  cow,  which  had  broken  out  of  an  in- 
closure  and  followed  its  calf  to  that  place.  But  there 
was  no  evidence  showing,  or  tending  to  show,  that  in 
doing  so  he  was  acting  in  concert  with  O'Donnell,  or 
in  pursuance  of  any  arrangement  or  agreement  between 
them,  or  that  O'Donnell  was  in  any  way  concerned  in 
the  matter,  or  that  there  was  any  common  purpose 
or  understanding  between  them  to  commit  the  crime 
charged.  Upon  this  question  the  testimony  is  abso- 
lutely silent.  So  far  as  it  appears,  O'Donnell  was  an 
entire  stranger  to  the  transaction,  and  had  nothing 
whatever  to  do  with  the  matter. 

Notwithstanding  this  fact,  the  court  permitted  the 
state  to  show  that  a  few  days  after  the  sale  and  delivery 
of  the  calf  by  the  defendant  to  the  Pendleton  butchers 
O'Donnell  called  at  their  place  of  business,  and  inquired 
when  it  would  be  killed,  saying  that  Roach  was  anxious 
to  have  it  killed  as  soon  as  possible,  so  that  he  could 
turn  the  cow  out.  And  it  is  the  admission  of  this  testi- 
mony, and  the  refusal  of  the  court  to  withdraw  it  from 
the  jury,  or  to  instruct  them  to  disregard  it,  of  which 
the  defendant  complains.  The  contention  for  the  prose- 
cution is  that  O'Donnell's  testimony  as  a  witness  for 
the  defendant  at  his  preliminary  examination  that  he 
had  sold  him  some  forty  head  of  cattle,  and  that  the  calf 
sold  by  Roach  to  the  Pendleton  butchers,  and  its  mother, 
were  among  the  number,  and  that  he  was  at  Roach's 
place  when  he  started  to  drive  them  to  the  slaughter 
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house,  was  sufficient  to  make  out  a  prima  facie  case  of 
conspiracy  or  common  design  between  Roach  and  O'Don- 
nell,  and  to  justify  the  admission  in  evidence  against 
Roach  of  the  acts  and  declarations  of  O'Donnell.  But 
we  do  not  think  this  evidence  sufficient  for  that  purpose. 
It  does  not  tend  to  establish  a  conspiracy  or  common 
design  between  them  to  commit  the  crime  charged  in  the 
indictment,  but  is  rather  in  accordance  with  the  defend- 
ant's contention  throughout  the  entire  trial  that  the  cow 
and  calf  described  by  the  witnesses  as  having  been  in 
his  possession  did  not  belong  to  Rhodes,  but  were  pur- 
chased by  him  from  O'Donnell.  And,  moreover,  it 
is,  we  think,  quite  doubtful  whether  any  statement  of 
O'Donnell,  made  at  the  time  and  under  the  circum- 
stances referred  to,  would  have  been  competent  against 
the  defendant  as  tending  to  show  concerted  action  be- 
tween them  in  the  commission  of  the  crime  charged,  so 
as  to  render  the  acts  and  declarations  of  O'Donnell  com- 
petent evidence  as  against  Roach  on  the  ground  that 
he  was  a  co-conspirator  :  Stoutenburg  v.  Lybrand,  13  Ohio 
St.  234. 

2.  It  is  also  claimed  that  the  admission  of  the  evi- 
dence, if  error,  was  harmless,  but  the  entire  theory  of 
the  prosecution  seems  to  have  been  that  the  defendant 
and  O'Donnell  were  acting  together  in  the  commission 
of  the  crime,  and  the  ruling  of  the  court  in  the  admis- 
sion of  the  evidence  over  the  objection  of  the  defendant, 
and  its  subsequent  refusal  to  strike  it  out,  or  instruct  the 
jury  to  disregard  it,  was  tantamount  to  advising  them 
that  this  theory  was,  at  least  prima  facie,  supported  by 
the  testimony.  In  this  view  the  acts  and  delarations  of 
O'Donnell  were  very  damaging  evidence  as  against  the 
defendant.  It  follows  that  the  judgment  of  the  court 
below  must  be  reversed,  and  a  new  trial  ordered. 

Reversed. 
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Decided  31  July,  1809. 
TONGUE  r.  BREWSTER. 

[58Pac.38.] 

Vacating  Judgment.— An  appeal  from  an  order  refusing  to  vacate  a  Judgment 
will  be  dismissed  where  the  only  purpose  of  the  application  to  vacate  Is  to 
get  a  new  Judgment  entered  from  which  an  appeal  may  be  taken,  the  peti- 
tioners having  allowed  the  time  to  expire  within  which  they  might  have 
appealed  from  the  Judgment  moved  against. 

From  Washington  :     Thos.  A.  McBride,  Judge. 
Motion  to  dismiss  an  appeal.  Dismissed. 

Mr.  Thos.  H.  Tongue,  in  pro.  per.,  for  the  motion. 
Mr.  Schuyler  C.  Spencer,  contra. 

Per  Curiam.  This  is  a  motion  to  dismiss  an  appeal. 
Thomas  H.  Tongue  obtained  a  judgment  against  W.  L. 
Brewster  and  others  in  the  circuit  court  on  July  29, 1897, 
and  on  the  eighth  of  April,  1898 — more  than  six  months 
thereafter — they  moved  to  set  it  aside  upon  the  ground 
that  it  had  been  inadvertently  entered  and  signed,  and 
filed  affidavits  in  support  of  the  motion,  which,  being 
overruled,  the  defendants  appeal. 

It  is  alleged,  among  other  things,  that  the  defendants 
and  their  attorneys  made  inquiries  of  the  clerk  and  the 
judge  of  the  court  below  from  time  to  time  within  the 
six  months  given  for  an  appeal,  and  near  the  expiration 
thereof,  as  to  whether  a  judgment  had  been  given  and 
entered  in  the  cause,  and  that  they  had  invariably  re- 
ceived replies  in  the  negative  ;  that  other  inquiries  had 
been  made  of  the  plaintiff,  and  of  the  referee  before 
whom  the  case  was  tried,  with  the  same  result ;  that 
the  information  thus  obtained  was  incorrect  and  mis- 
leading, and  that,  relying  thereon,  the  defendants  inad- 
vertently allowed  the  time  for  appealing  to  elapse,  and 
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hence  have  lost  their  right  of  appeal.  They  ask,  in 
effect,  that  said  judgment  be  set  aside  to  enable  them  to 
except  to  certain  findings  and  conclusions  of  the  court 
below,  and  to  save  their  right  of  appeal.  The  application 
is  a  novel  one,  and  is  made  under  Section  102,  Hill's 
Ann.  Laws.  Ordinarily,  a  party  to  a  motion  of  this  kind 
seeks  relief  from  an  order  or  judgment  against  him,  so 
that  he  may  be  let  in  to  defend  upon  the  merits  of  the 
case.  The  sole  purpose  of  the  motion  interposed,  how- 
ever, was  to  have  the  judgment  vacated,  that  the  defend- 
ants might  be  let  in  to  except  to  the  findings  of  the  court, 
and  prosecute  their  appeal  within  the  statutory  time  after 
the  judgment  was  again  entered.  It  was  not  designed  to 
have  a  new  trial  awarded,  or  a  new  hearing  upon  the 
merits,  but  merely,  that  the  defendants  might  be  accorded 
the  privilege  of  putting  their  case  in  such  a  condition 
that  the  errors  of  the  trial  court  may  be  made  available 
for  review  in  this  court.  It  is  not  claimed  that  judgment 
would  have  been  different  but  for  the  inadvertence,  but 
that  it  had  been  entered  at  a  time  of  which  they  were 
not  apprised  by  the  inquiries  inaugurated  ;  and  it  may 
be  doubted  whether  the  statute  was  designed  to  relieve 
against  such  a  case.  However  this  may  be,  it  appears 
that  the  judgment  of  July  29,  1897,  was  given  and  ren- 
dered in  open  court,  and  a  minute  thereof  made  by  the 
clerk  upon  the  appropriate  record  kept  for  the  purpose, 
and  was  in  due  time  regularly  entered.  This,  of  itself, 
was  ample  notice  to  the  defendants,  especially  as  they 
had  participated  in  the  trial,  and  expected  the  court  to 
take  action  in  the  premises.  They  could  easily  have 
consulted  the  record,  and  ascertained  therefrom  the  true 
condition  of  the  case  ;  but,  not  having  done  so,  the  neg- 
lect was  inexcusable,  and  they  ought  not  to  be  relieved 
from  the  judgment  upon  the  showing  made,  especially 
for  the  purpose  of  having  another  of  the  same  sort  en- 
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tered  in  order  that  they  may  prosecute  an  appeal.  In 
the  light  of  these  considerations,  the  motion  ought  to  be 
allowed,  and  the  appeal  dismissed,  and  it  is  so  ordered. 

Dismissed. 


Argued  28  January ;  decided  0  February,  1899. 
STATE  v.  WITT. 

[65  Pac.  1064.] 

Indictment— Larceny  from  Dwelling  House.— An  indictment  charging 
that  defendant  did  "unlawfully  and  feloniously  take,  steal,  and  carry  in  a 
dwelling  house,  one  twenty-dollar  gold  piece,"  etc.,  is  sufficient  to  sustain 
a  conviction,  notwithstanding  the  omission  of  the  word  "away,"  after  the 
word  "carry." 

From  Marion:     George  H.  Burnett,  Judge. 

R.  W.  Witt  was  convicted  of  larceny  from  a  dwelling 
house,  and  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  M.  E.  Pogue. 

For  the  state  there  was  a  brief  over  the  names  of  D. 
R.  N.  Blackburn,  Attorney -General,  Samuel  L.  Hayden, 
District  Attorney,  and  J.  H.  McNary. 

Mr.  Justice  Bean  delivered  the  opinion  of" the  court. 

The  defendant  was  tried  and  convicted  under  an  in- 
dictment the  charging  part  of  which  is  :  "The  said  R. 
W.  Witt,  on  the  ninth  day  of  September,  A.  D.  1898,  in 
the  County  of  Marion,  and  State  of  Oregon,  then  and 
there  being,  did  then  and  there  wrongfully,  unlawfully, 
and  felonously ,  take,  steal,  and  carry  in  a  dwelling  house, 
one  twenty-dollar  gold  piece,"  etc.,  and  from  the  judg- 
ment thereon  he  appeals,  assigning  error  of  the  court 
(1)  in  refusing  to  direct  a  verdict  of  acquittal  upon  the 
ground  that  the  facts  stated  in  the  indictment  did  not 
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constitute  a  crime,  and  in  overruling  defendant's  motion 
for  arrest  of  judgment  on  the  same  ground ;  and  (2)  in 
refusing  to  set  aside  the  sentence  and  conviction  for  the 
reason  that  the  grand  jury  which  returned  the  indict- 
ment was  an  illegal  body.  The  second  objection  was 
disposed  of  in  the  case  just  decided  (State  Y.Witt,  33  Or. 
594,  55-Pac.  1053),  and  the  first  is  without  merit.  The 
objection  made  to  the  indictment  is  that  it  omits  the 
word  "away"  between  the  words  "carry"  and  "in,*"  but 
it  charges  that  the  defendant  "did  unlawfully  and  felon- 
iously take  and  steal  *  *  *  in  a  dwelling  house, 
one  twenty-dollar  gold  piece,"  etc.,  and  this  is  sufficient 
to  sustain  the  conviction.     The  judgment  is  affirmed. 

Affirmed. 


Argued  IS  April ;  decided  2  October,  1889. 

AH  FOE  v.  BENNETT.  (35      231 

48       450 
[S8Pac.506.]  ' 

1.  Attorney  and  Client.— The  relation  between  attorney  and  client  is  a  pecul- 

iarly confidential  one,  and  all  transactions  by  which  the  attorney  obtains  his 
client's  property  will  be  closely  scrutinized,  the  utmost  good  faith  being 
required. 

2.  Idem.— An  assignment  by  a  client  to  his  attorney  of  his  interest  in  a  decree  of 

foreclosure  will  not  be  set  aside,  and  the  client  allowed  to  recover  the  value 
of  real  estate  which  his  attorney  procured  under  the  decree,  and  sold,  where 
the  evidence  shows  that  the  conduct  of  the  attorney  in  taking  the  assign- 
ment was  characterized  by  perfect  fairness,  although,  owing  to  a  particular 
demand  for  the  land,  he  was  enabled  to  sell  it,  shortly  after  the  assignment, 
for  a  considerable  advance  over  the  price  paid. 

From  Coos  :     J.  C.  Fullerton,  Judge. 

Suit  by  Ah  Foe  against  J.  W.  Bennett.  From  a  de- 
cree in  favor  of  defendant,  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  D. 
L.  Watson,  James  Watson,  and  D.  L.  Watson,  Jr.,  with  an 
oral  argument  by  Mr.  Edward  B.  Watson. 
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For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Joseph  W.  Bennett,  in  pro.  per. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  suit  against  an  attorney  to  set  aside  the  as- 
signment of  a  decree  and  to  recover  the  alleged  value 
of  certain  real  property  which  was  subject  to  the  lien 
thereof.  It  appears  that  C.  W.  Olive  and  wife,  to  secure 
the  sum  of  $900,  executed  to  plaintiff  a  mortgage  on  cer- 
tain town  lots  in  Coquille  City,  which  were  subject  to 
a  prior  mortgage  of  $4,000 ;  that,  a  building  on  said 
premises  having  been  destroyed  by  fire,  the  holder  of 
the  prior  lien  collected  the  loss  from  the  insurer  thereof, 
reducing  his  demand  to  $527.17,  whereupon  he  assigned 
his  mortgage  to  Robert  McCann,  who  retained  defendant 
to  foreclose  the  same ;  that  plaintiff,  having  knowledge 
of  the  existence  and  bona  fides  of  the  prior  lien  and  of  de- 
fendant's retainer,  also  engaged  him  and  J.  S.  Coke  to 
foreclose  his  mortgage,  but  the  latter  alone  instituted 
the  suit,  making  McCann  a  party,  who,  appearing  by 
defendant,  filed  an  answer  setting  up  the  prior  lien,  and 
a  trial  being  had  resulted  in  a  decree  foreclosing  both 
mortgages.  Plaintiff  having  informed  defendant  that 
he  would  be  able  to  pay  the  amount  of  the  prior  lien,  an 
execution  was  issued,  in  pursuance  of  which  W.  H. 
S.  Hyde,  who  had  been  appointed  receiver,  advertised 
the  lots  to  be  sold  July  6,  1895,  at  which  time  the  de- 
fendant bid  therefor  $666.66,  the  amount  of  McCann's 
claim,  whereupon  the  receiver,  at  defendant's  request, 
adjourned  the  sale  for  one  week,  and  from  week  to  week 
thereafter  until  the  twenty -seventh  of  that  month,  but 
received  no  other  bid  therefor.  On  July  14,  1895,  plain- 
tiff having  informed  defendant  that  he  had  only  $300 
with  which  to  purchase  the  lots,  the  latter  offered  to  loan 
him  an  amount,  sufficient,  with  what  he  had,  to  enable 
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him  to  pay  McCann's  claim,  agreeing  to  accept  the  cer- 
tificate of  sale  as  security,  and  to  give  him  a  reasonable 
time  to  repay  the  loan,  at  the  same  time  telling  him  of 
the  probability  of  selling  the  lots  to  certain  persons  as  a 
site  for  a  hotel.  Plaintiff  accepted  this  offer,  agreeing 
to  call  at  defendant's  office,  and  complete  the  arrange- 
ments, but  the  next  day  told  defendant  that  he  could 
not  spare  the  money  he  had  accumulated,  as  he  wanted 
to  go  to  China,  and  offered  to  assign  his  interest  in  the 
decree  to  him  if  he  would  pay  the  costs  of  the  suit,  and 
release  him  from  the  obligation  to  pay  an  attorney  fee 
of  $100.  Defendant  at  that  time  refused  the  offer,  advis- 
ing plaintiff  to  defer  the  contemplated  journey,  borrow 
the  money,  and  purchase  the  property,  which  he  thought 
might  possibly  be  sold  in  a  reasonable  time  for  more 
than  enough  to  pay  McCann's  claim.  On  July  16,  the 
offer  being  renewed,  W.  H.  S.  Hyde  and  J.  S.  Coke,  at 
defendant's  request,  explained  to  plaintiff  the  effect  of 
the  assignment,  plaintiff  remarking  that  he  understood 
it,  and  would  rather  lose  the  money  he  had  loaned  to 
Olive  than  miss  going  to  China,  whereupon  the  offer 
was  accepted,  and  plaintiff's  interest  in  the  decree  trans- 
ferred to  defendant. 

Defendant,  on  July  24,  entered  into  an  agreement  with 
Eugene  O'Connell,  by  which  it  was  stipulated  that  the 
latter  should  bid  the  sum  of  $1,800  for  said  lots,  and, 
upon  his  paying  the  amount  due  McCann,  defendant 
would  execute  to  him  a  receipt  for  the  remainder  of  the 
bid,  in  consideration  of  which  O'Connell  was  to  convey 
to  defendant  an  undivided  one-half  interest  in  the  prem- 
ises upon  the  repayment  of  one-half  the  sum  so  expended. 
On  July  27  O'Connell  made  the  bid  agreed  upon,  and, 
upon  its  being  accepted,  he  paid  the  sum  of  $670.66,  the 
amount  due  McCann  and  expenses,  and  delivered  to  the 
receiver  defendant's  receipt  for  $1,129.34,  and  obtained  a 


234  Ah  Foe  v.  Bennett.  [35  Or. 

certificate  of  sale.  On  August  17,  1895,  O'Connell,  in 
consideration  of  $1,400,  evidenced  by  a  promissory  note 
payable  in  five  years,  assigned  said  certificate  of  sale  to 
J.  W.  Leneve,  who  thereupon  paid  Olive  and  wife  $100, 
and,  defendant  having  delivered  to  them  a  receipt  pur- 
porting to  acknowledge  the  payment  of  $119,  the  amount 
of  the  decree  in  excess  of  $1,800,  they  executed  a  deed 
conveying  their  equity  of  redemption  in  said  premises  to 
Leneve,  who,  with  his  associates,  erected  a  hotel  on  the 
property.  The  complaint  alleges  that  defendant  did  not 
advise  plaintiff  with  regard  to  his  interest  in  the  prem- 
ises, or  his  rights  under  the  foreclosure,  but  took  advan- 
tage of  his  ignorance  of  the  English  language,  and  caused 
him  to  assign  the  decree  without  consideration,  believing 
that  he  would  receive  the  proceeds  of  the  contemplated 
sale  of  the  property.  The  answer  having  denied  the  ma- 
terial allegations  of  the  complaint,  a  trial  was  had  result- 
ing in  a  decree  dismissing  the  suit,  and  plaintiff  appeals. 
1.  Did  the  plaintiff  freely  and  understanding^  trans- 
fer his  interest  in  the  decree,  is  the  question  presented 
for  consideration.  The  relation  existing  between  an 
attorney  and  client  being  confidential,  a  court  of  equity, 
when  appealed  to,  will  not  permit  an  attorney  to  reap 
the  benefit  of  a  hard  bargain,  nor  allow  him  to  take  an 
undue  advantage  of  his  client  in  his  dealings  with  him, 
either  directly  or  remotely  ;  and  in  a  suit  by  a  client  to 
be  relieved  from  an  engagement  into  which  he  has  en- 
tered with  the  attorney  he  is  not  compelled  to  show  that 
there  has  been  any  imposition  or  fraud,  for,  if  the  trans- 
action complained  of  be  one  in  which  the  relation  be- 
tween the  parties  could  have  exerted  any  influence  in 
the  attorney's  favor,  the  burden  of  establishing  its  per- 
fect fairness  is  cast  upon  him  :  3  Am.  &  Eng.  Enc.  Law 
(2  ed.),  333  ;  Powell  v.  Willamette  Valley  Ry.  Co.,  15  Or. 
393  (15Pac.  663). 
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2.  A  careful  examination  of  the  testimony  in  the 
light  of  this  rule  convinces  us  that  defendant,  at  the 
time  of  the  assignment,  did  not  contemplate  the  sale  of 
the  lots  to  the  persona  'who  purchased  them ;  that  he 
fully  informed  plaintiff  in  relation  to  the  probable  value 
of  the  property,  and  his  rights  under  the  decree ;  that 
he  advised  him  not  to  transfer  it ;  and  that  he  did  not 
take  advantage  of  the  relation  existing  between  them  to 
obtain  such  transfer.  Whether  plaintiff  assigned  the 
decree  freely  depends  upon  whether  he  clearly  under- 
stood the  nature  and  effect  of  the  transaction.  While 
there  is  some  conflict  iu  the  testimony  as  to  whether 
plaintiff  could  speak  the  English  language,  we  think  it 
is  shown  by  the  preponderance  of  evidence  that  he  un- 
derstood it  quite  well.  The  evidence  further  shows  that 
he  is  a  native  of  China,  about  thirty  or  thirty-five  years 
old ;  that  he  lived  in  Coos  County,  Oregon,  where  he 
was  employed  as  a  cook  in  English-speaking  families 
about  twenty  years ;  and  that  he  was,  therefore,  about 
fifteen  years  old  when  first  so  employed.  It  is  a  fact 
within  the  common  experience  of  mankind  that  a  young 
person  will  comprehend  and  acquire  a  knowledge  of  a 
foreign  language  more  readily  than  an  older  one,  and,  in 
view  of  the  fact  that  courts  will  take  judicial  notice  of 
facts  generally  occurring  in  the  usual  course  of  human 
lives  (12  Am.  &  Eng.  Enc.  Law,  1  ed.  199),  it  would  seem 
that  plaintiff  must  in  that  time  have  obtained  such  a 
knowledge  of  the  English  language  as  to  enable  him  to 
comprehend  ordinary  conversation  therein.  Plaintiff 
did  not  go  to  China  as  contemplated,  and,  though  pres- 
ent at  the  trial,  he  did  not  testify  thereat.  These  cir- 
cumstances, when  considered  in  connection  with  plain- 
tiff's age  when  he  went  to  Coos  County,  and  his  oppor- 
tunity to  learn  the  English  language,  lead  us  to  believe 
that  he  understood  what  was  said  to  him  in  relation  to 
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the  assignment  of  the  decree.  If  the  payment  of  an 
adequate  consideration  were  a  condition  precedent  to 
defendant's  right  to  retain  the  fruits  of  his  bargain,  we 
think  he  fully  complied  therewith .  These  lots,  after  being 
duly  advertised,  were  publicly  offered  for  sale  on  July  6, 
13,  and  20,  1895  ;  and  when  the  sale  was  consummated, 
on  the  twenty -seventh  of  that  month,  the  sum  actually 
paid  was  the  amount  so  bid  and  $4  additional  as  ex- 
penses. If  the  property  had  been  worth  much  more 
than  this  amount,  it  is  probable  that  some  person  would 
have  raised  the  bid.  It  is  true  that  O'Connell  obtained 
the  sum  of  $1,400  therefor  within  twenty  days  of  his 
purchase,  but,  the  sale  having  been  made  on  long  time, 
a  greater  sum  was  probably  received  than  would  have 
been  realized  if  it  had  been  made  for  cash.  The  prop- 
erty was  purchased  as  a  location  for  a  hotel,  but  for 
any  other  use  it  would  probably  not  have  brought  more 
than  the  amount  due  McCann.  Plaintiff  and  defendant 
knew  there  was  a  probability  of  disposing  of  these  lots 
for  such  purpose,  but  the  latter  did  not  think  himself 
warranted  in  venturing  more  than  one-half  the  amount 
due  McCann.  It  was  the  particular  demand,  and  not 
the  intrinsic  value  of  these  lots,  which  caused  their  sale 
to  Leneve,  and  we  think,  in  view  of  the  fact  that  Olive 
was  insolvent,  that  defendant  paid  an  adequate  consid- 
eration for  the  transfer  of  the  decree,  which  plaintiff 
made  freely  and  understanding^ .  The  decree  appealed 
from  must  be  affirmed.  Affirmed. 
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Decided  31  July,  1889;   rehearing  denied. 

HII/TS  r.  Ii ADD. 

[58Pac.32.] 
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1.  Bill  of  Review—  Suit  to  Impeach  Decree.—  Under  HIII'h  Ann.  Laws,  \       I  45     60| 

377,  abolishing  bills  of  review  and  substituting  impeachment  of  the  decree  by         I  35    237 
original  suit,  substantially  the  same  grounds  are  necessary  to  support  an  lm-  4&      * 

peach  merit  suit  as  were  necessary  to  support  a  bill  of  review.  3 

2.  Suit  to  Impeach  Decree  for  Newly  Found  Evidence.— A  suit  to  im- 

peach a  decree  regularly  entered  cannot  be  maintained  on  cumulative  parol 
evidence  to  a  point  in  issue  in  the  original  suit,  for  to  allow  the  vacation  of 
the  decree  upon  such  testimony  would  offer  too  great  an  opportunity  for 
frauds  and  perjuries. 

From  Union  :     Stephen  A.  Lowell,  Judge. 

Suit  to  impeach  a  decree  by  Rachel  M.  Hilts  against 
Freeman  S.  Ladd  and  Mary  A.  Ladd.  From  a  decree 
setting  aside  the  former  decree,  defendants  appeal. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thos.  H.  Crawford. 

For  respondents  there  was  an  oral  argument  by  Mr. 
Lewis  B.  Cox,  with  a  brief  over  the  names  of  L.  B.  Cox 
and  Baker  &  Baker  to  this  effect : 

I.  A  decree  may  be  reviewed  or  impeached,  under 
our  practice,  by  original  bill  in  all  cases  where  a  bill 
of  review,  or  a  bill  of  any  form  in  that  nature,  or  an 
original  bill  to  impeach  a  decree,  would  have  been  per- 
missible under  the  old  practice  ;  and  such  a  bill  may  be 
brought  without  leave  of  court,  and  either  before  or  after 
affirmance  of  the  decree  by  the  supreme  court :  Code, 
§  381 ;  Crews  v.  Richards,  14  Or.  442  ;  Nessley  v.  Ladd, 
30  Or.  564. 

II.  A  bill  of  review  may  be  based  upon  newly  discov- 
ered oral  evidence  of  controlling  force  :  Nessley  v.  Ladd, 
30  Or.  664  ;     Ocean  Ins.  Co.  v.  Fields,  2  Story,  59  ;    Long 
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v.  Granberry,  2  Term.  Ch.  85;  Burnham  v.  Chipman, 
5  Cal.  400;  Mulford  v.  Cohn,  18  Cal.  42;  S7wMm  v. 
Hawes,  15  Mich.  519  ;  Mosher  v.  Mosher,  108  Mich.  612  ; 
5Zo«s  v.  JJuM,  27  W.  Va.  503 ;  Municipal  Signal  Co.  v. 
Gamcwell  Fire  Alarm  Tel.  Co.,  77  Fed.  452;  McGehee  v. 
GoM,  68  111.  215  ;  Brown  v.  Luehrs,  79  111.  575  ;  Thomas  v. 
Rawlings,  34  Beav.  50  ;  Haskins  v.  Hattenback,  14  Iowa, 
314  ;  Thompson  v.  T*7fcm,  34  N.  J.  Eq.  306  ;  Trarcrs  v. 
JlfrXay,  15  Ga.  550. 

III.  New  evidence,  though  to  the  same  point,  is  not 
cumulative  if  it  be  of  a  different  character  from  that  al- 
ready offered:  Greenleaf,  Ev.  (14  ed.  )  vol.  1,  §  2; 
Guyot  v.  Butts,  4  Wend.  579;  Waller  v.  Graves,  20  Conn. 
306  ;  German  v.  Savings  Bank,  38  Iowa,  368  ;  Vardeman 
v.  Byrne,  8  Miss.  365  ;  Wilcox  Silver  Plate  Co.  v.  Barclay, 
48  Hun.  54. 

IV.  The  mere  fact  that  evidence  strengthens  the  case 
formerly  made,  and  necessarily  proves  the  falsity  of  op- 
posing testimony,  is  not  a  valid  objection.  See  cases 
cited  under  point  III  also  :  Barker  v.  French,  18  Vt.  460; 
Vardeman  v.  Byrne,  8  Miss.  365;  Kane  v.  Burrus,  10 
Miss.  (2  S.  &  M.)  313  ;  Gardner  v.  Mitchell,  6  Pick.  114 
(17  Am.  Dec.  349);  Knowles  v.  Northrop,  53  Conn.  360  ; 
Smith  v.  Grover,  74  Wis.  171. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  impeach  and  set  aside  a  decree  of  this 
court  on  the  ground  of  newly-discovered  evidence,  and 
comes  here  on  an  appeal  from  a  decree  granting  the  re- 
lief demanded.  In  brief,  the  facts  are  that  in  October, 
1893,  Homer  Nessley,  Frank  Nessley,  and  Charles  Ness- 
ley,  being  in  possession  of  certain  lands  in  Union  County, 
and  claiming  to  own  the  same  in  fee  under  a  warranty 
deed  from  the  plaintiff,  brought  a  suit  in  the  circuit 
court  of  that  county  against  the  present  defendant  to 
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quiet  their  title  to  such  lands,  which  resulted  adversely 
to  them.  They  subsequently  appealed  to  this  court,  and, 
while  the  appeal  was  pending,  reconveyed  the  land  to 
the  plaintiff.  The  decree  of  the  court  below  was  after- 
wards affirmed  (29  Or.  354,  46  Pac.  904),  whereupon 
this  suit  was  instituted  for  the  purpose  above  stated.  In 
the  original  cause  of  Nessley  against  the  defendant  it 
was  claimed  by  the  Nessleys,  as  it  is  claimed  by  the 
plaintiff  in  this  suit,  that  the  land  in  question  had  been 
sold  and  conveyed  by  the  defendant  in  the  year  1873  to 
his  brother,  John  R.  Ladd,  the  predecessor  in  interest  of 
the  Nessleys  and  plaintiff,  and  that  the  deed  of  convey- 
ance was  burned,  without  having  been  recorded,  in  a  fire 
which  destroyed  John  R.  Ladd's  house  in  the  year  1876. 
The  execution  of  such  deed  was  the  real  and  only  point 
in  issue  in  the  case,  and  upon  it  much  evidence  was  given , 
on  both  sides,  the  material  portions  of  which,  as  they 
influenced  the  decision  of  this  court,  are  summarized  in 
the  opinion  of  Mr.  Justice  Wolverton.  The  Nessleys 
produced  upon  the  hearing  several  witnesses  who  tes- 
tified to  having  signed  the  deed  ;  one  of  them  claiming 
to  have  read  it  over,  and  undertaking  to  give  its  contents, 
the  manner  in  which  it  was  signed,  how  it  was  witnessed 
and  acknowledged,  etc.  Other  witnesses  were  called  who 
testified  as  to  statements  made  by  the  defendant  incon- 
sistent with  a  claim  of  ownership  to  the  land.  The  de- 
fendant, however,  positively  denied  ever  having  made 
this  deed,  and  gave  other  evidence  tending  to  corrobo- 
rate his  denial ;  and  this  court  found,  as  a  conclusion 
from  all  the  testimony,  that  he  was  right. 

The  object  of  the  present  suit  is  to  overturn  this  decree 
and  set  it  aside  on  the  ground  of  newly-discovered  evi- 
dence tending  to  prove  the  execution  of  such  deed,  and 
which  it  is  claimed  could  not  have  been  produced  on  the 
former  trial  by  the  exercise  of  reasonable  diligence.    This 
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newly-discovered  evidence  consists  of  the  oral  testimony 
of  five  witnesses  (McComas,  Deal,  Cramblitt,  Martin,  and 
Reeves),  who  testified  to  facts  and  circumstances  tending 
to  support  the  plaintiff's  theory  of  the  case.  McComas 
testifies  that  he  was  a  notary  public  in  Union  County  in 
1873  ;  that  in  March  of  that  year,  by  request  of  the  de- 
fendant and  his  brother,  he  drew  up  a  deed  of  conveyance 
of  the  premises  in  controversy  from  the  former  to  the 
latter ;  that  the  defendant  signed  it  by  his  mark,  and 
acknowledged  it  before  him  as  a  notary ;  and  that  he 
then  signed  as  a  witness.  Martin  says  that  in  the  spring 
of  1873  he  was  employed  by  McComas  ;  that  upon  a  cer- 
tain day  McComas  prepared  a  deed  of  the  premises  in 
controversy,  from  the  defendant  to  his  brother,  and  that 
it  was  duly  signed  by  the  defendant  with  his  mark  ;  and 
that  he  attested  it  as  a  witness.  Deal  says  that  he  was 
in  the  office  of  McComas  some  time  in  the  spring  of  1873, 
and  saw  the  defendant  execute  a  deed  of  the  premises 
in  controversy  to  his  brother,  and  saw  him  sign  it  by 
his  mark.  Cramblitt's  testimony  is  substantially  to  the 
same  effect.  And  Reeves  says  that,  in  the  spring  of  one 
of  the  years  in  the  early  '70's,  he  was  working  for  the 
defendant's  brother ;  that  upon  a  certain  day  the  de- 
fendant directed  him  to  hitch  a  horse  to  the  buggy,  say- 
ing that  they  were  going  to  La  Grande  to  make  a  deed 
"to  that  land ;"  that  the  two  brothers  went  away,  and 
upon  their  return  the  same  evening  defendant  informed 
witness  that  the  deed  had  been  made  out.  The  defendant 
insists,  among  other  things,  that  the  evidence  by  which 
the  former  decree  is  sought  to  be  impeached,  is,  at  best, 
merely  cumulative,  or,  rather,  an  accumulation  of  wit- 
nesses upon  a  point  directly  in  issue  in  the  former  case, 
and  is  therefore  insufficient  to  support  the  bill ;  and, 
second,  that,  if  the  newly-discovered  evidence  is  compe- 
tent, it  is  not  sufficiently  material,  satisfactory,  or  con- 
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vincing  to  justif}T  or  warrant  the  decree  appealed  from. 

1.  By  our  statute  (Hill's  Ann.  Laws,  §  377),  bills  of 
review  are  abolished,  and  it  is  provided  that  a  decree  in 
equity  may  be  impeached  or  set  aside  by  an  original  suit. 
But  it  is  only  the  form  that  is  abolished.  The  substance 
remains  the  same.  And  an  original  suit,  under  the  stat- 
ute, to  set  aside  or  impeach  a  decree  on  the  ground  of 
newly  discovered  evidence  can  only  be  maintained  upon 
similar  grounds  to  those  which  would  be  sufficient  to 
maintain  a  bill  of  review,  or  a  bill  in  the  nature  of  a 
bill  of  review,  at  common  law:  Crew*  v.  Richards,  14 
Or.  442  (13  Pac.  67). 

2.  Now,  it  is  generally  agreed  that  mere  cumulative 
evidence  upon  a  point  in  issue  in  a  former  trial  is  not 
sufficient  to  support  a  bill  of  review,  although  there  is  per- 
haps not  an  entire  uniformity  of  opinion  in  the  authori- 
ties as  to  whether  the  mere  discovery  of  new  witnesses  to 
prove  a  matter  which  was  in  issue  in  the  former  case  is 
cumulative  evidence,  within  the  meaning  of  this  rule. 
In  the  early  and  leading  case,  in  this  country,  of  Respass 
v.  McCJanahan,  Hardin,  342,  it  is  maintained  in  an  opin- 
ion, the  reasoning  of  which  is  so  full  and  clear  that  Mr. 
Justice  Story  said  in  Dexter  v.  Arnold,  5  Mason,  315  (Fed. 
Cas.  No.  3,856),  that  he  should  hesitate  longer  before  act- 
ing against  it,  and  expressed  regret  that  he  could  not 
transfer  it  to  his  opinion  in  Wood  v.  Mann,  2  Sumn.  335 
(Fed.  Cas.  No.  17,953),  that  the  discovery  of  new  wit- 
nesses to  prove  a  matter  which  was  in  issue  in  the  original 
cause  is  not  a  ground  for  a  bill  of  review,  but  that  the 
new  proof  to  support  such  a  bill  must  be  matter  of  record, 
or  a  writing  not  known  before.  In  the  course  of  the  opin- 
ion the  court  said  that,  after  a  most  careful  search,  it 
could  not  find  "one  case  reported,  in  which  a  bill  of  re- 
view has  been  allowed  on  the  discovery  of  new  witnesses 

35  Or.— 16. 
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to  prove  a  fact  which  had  been  before  in  issue,  although 
there  are  many  where  bills  of  review  have  been  sustained 
on  the  discovery  of  records  and  other  writings  relating 
to  the  title  which  was  generally  put  in  issue.  The  dis- 
tinction is  very  material.  Written  evidence  cannot  be 
easily  corrupted,  and,  if  it  had  been  discovered  before 
the  former  hearing,  the  presumption  is  strong  that  it 
would  have  been  produced,  to  prevent  further  litigation 
and  expense.  New  witnesses,  it  is  granted,  may  easily 
be  procured  by  it,  and  the  danger  of  admitting  them 
renders  it  highly  impolitic."  Mr.  Chancellor  Kent,  in 
Livingston  v.  Ilabbs,  3  Johns.  Ch.  124,  arrived  at  a  like 
conclusion,  and  seemed  to  think  that  such  new  evidence 
must  not  be  a  mere  accumulation  of  witnesses  to  the  same 
fact,  but  some  stringent  written  evidence  or  newly-dis- 
covered papers. 

Mr.  Justice  Story,  in  Dexter  v.  Arnold  and  Wood  v. 
Mann,  manifestly  leans  to  the  same  limitations,  for  in 
the  latter  case  he  says  :  "I  am  not  able  to  satisfy  myself 
that  this  objection  [the  one  made  by  the  Court  of  Appeals 
of  Kentucky]  to  the  evidence  is  not  well  founded.  On 
the  contrary,  the  more  I  reflect,  the  more  I  feel  the  diffi- 
culty of  the  admissibility  of  merely  cumulative  and  cor- 
roborative testimony,  though  newly  discovered,  to  the 
facts  in  issue.  If  I  were  to  decide  in  favor  of  its  admissi- 
bility, I  should,  as  far  as  I  know,  be  the  first  judge  who 
ever  acted  upon  so  broad  a  doctrine.  I  am  not  bold 
enough  to  adventure  upon  such  a  course.  On  the  con- 
trary, if  I  were  called  upon  to  frame  a  rule,  it  would  be 
to  exclude  all  testimony  of  newly-discovered  witnesses 
to  any  facts  in  issue,  unless  connected  with  some  newly- 
discovered  documents:"  2  Sumn.  335  (Fed.  Cas.  No. 
17,953) .  In  Brewer  v.  Bowman,  3  J.  J.  Marsh.  492,  it  is 
declared  that  "it  is  not  sufficient  for  a  review  to  depend 
upon  reswearing  the  same  or  other  witnesses,  with  a 
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view  to  reach  the  truth ;"  and  in  a  monographic  note  to 
that  case  in  20  Am.  Dec.  171,  it  is  said :  "In  regard  to 
newly-discovered  evidence,  it  appears  to  be  settled  that, 
if  it  be  documentary,  it  will  be  considered  sufficient  to 
warrant  the  granting  of  a  bill  of  review,  it  being  in 
other  respects  sufficient ;  but  mere  oral  proof,  'an  ac- 
cumulation of  witnesses,' — as  it  has  been  termed,  will 
not  be  entertained  on  a  petition  for  leave  to  file  the  bill." 
The  case  of  McDougald  v.  Dougherty,  39  Ala.  409,  involved 
practically  the  precise  questions  presented  by  this  record. 
It  was  a  bill  to  review  and  set  aside,  on  the  ground  of 
newly-discovered  evidence,  a  decree  in  a  suit  brought  to 
foreclose  a  deed  of  trust,  rendered  for  want  of  sufficient 
proof  of  the  execution  of  the  deed;  and,  in  deciding 
the  case,  Mr.  Justice  Stone  said  :  "The  testimony  newly 
discovered  is  parol  proof — consists  in  swearing — and  is 
cumulative.  It  relates  to  a  fact  or  facts — the  execution 
and  last-known  custody  of  the  deed — which  were  in  issue, 
and  were  attempted  to  be  proved,  in  the  former  suit. 
The  rule  is  inflexible,  and  rests  in  the  soundest  public 
policy,  that  parol  cumulative  testimony  to  a  fact  in  issue 
in  an  original  cause  cannot  be  the  foundation  of  a  bill 
of  review.  To  allow  such  testimony  would  invite  to 
the  greatest  abuse — nay,  sometimes,  to  subornation  of 
perjury — and  would  tend  to  almost  endless  litigation. 
'Interest  reipublicse  ut  sit  finis  litium.'  " — citing  Caller  v. 
Shields,  2  Stew.  &  P.  423  ;  Dexter  v.  Arnold,  5  Mason,  312 
(Fed.  Cas.  No.  3,856);  Respass  v.  McClanahan,  Hardin, 
342;  Livingston  v.  Hubbs,  3  Johns.  Ch.  124;  Her  v. 
RouWs  Heirs,  4  Miss.  (3  How.)  292;  Foy  v.Foy,  25 
Miss.  212  ;  Love  v.  Blewit,  1  Dev.  &  Bat.  108  ;  Head  v. 
Head9s  AdmW,  3  A.  K.  Marsh.  121 ;  Norris  v.  Le  Neve, 
3  Atk.  36  ;  Taylor  v.  Sharp,  3  P.  Wms.  371 ;  Willan  v. 
Willan,  16  Ves.  88  ;  Young  v.  Keighly,  16  Ves.  351. 
If  these  authorities  are  to  be  followed — and  they  are 
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certainly  entitled  to  very  great  consideration,  both  on  ac- 
count of  their  numbers  and  of  the  recognized  ability  of 
the  several  courts  and  judges — this  case  is  at  an  end. 
There  is  no  pretense  that  the  new  proof  or  newly-discov- 
ered evidence  upon  which  it  is  sought  to  impeach  and  set 
aside  the  former  decree  consists  of  anything  more  than 
the  oral  testimony  of  witnesses  concerning  a  fact  in  issue 
in  the  former  case,  and  upon  which  there  was  much  testi- 
mony on  both  sides.  But  whether  it  can  be  truly  said 
that  there  is  any  universal  or  absolute  rule  which  pro- 
hibits courts  from  allowing  the  introduction,  upon  a  bill 
of  review,  of  the  oral  testimony  of  newly-discovered  wit- 
nesses to  prove  an  issue  on  the  former  hearing,  it  is 
agreed  by  all  the  authorities  that  such  evidence,  if  al- 
lowed at  all,  should  be  permitted  with  very  great  caution, 
and  only  in  extreme  cases,  for  fear  of  opening  the  doors 
to  perjury  and  subornation  of  perjury,  and  that,  where 
the  new  evidence  consists  in  the  mere  accumulation  of 
witnesses  to  a  fact  once  litigated,  a  bill  of  review  should 
rarely,  if  ever,  prevail :  Long  v.  Granberry,  2  Tenn.  Ch. 
85  ;  Craig  v.  Smith,  100  U.  S.  226 ;  Peters  v.  Bowman, 
98  U.  S.  56  ;  McDowell  v.  Morrell,  5  Lea,  278  ;  Kimberly 
v.  Arms,  40  Fed.  548;  Society  of  Shakers  v.  Watson,  23 
C.  C.  A.  263,  77  Fed.  512.  The  newly-discovered  evi- 
dence sufficient  to  support  a  bill  of  review,  whatever  its 
nature,  should  be  of  so  clear  and  decisive  a  character  as 
to  leave  no  doubt  that  it  woijld  of  itself  compel  a  reversal 
of  the  former  ruling ;  and,  as  said  by  the  chancellor  in 
Long  v.  Granberry,  2  Tenn.  Ch.  85,  "New  proof  of  so  con- 
clusive a  character  will  rarely  if  ever  be  found,  unless  it 
be  documentary,"  for,  as  said  by  McFarland,  J.,  in  Bur- 
son  y.  Dosser,  1  Heisk.  763,  "whether  it  [the  new  testi- 
mony] would  be  sufficiently  strong  to  change  the  result 
could  not  be  determined  from  the  bill,  but  only  upon 
consideration  of  the  additional  testimony,  when  taken 
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and  considered  with  the  other  evidence  in  the  original 
cause.  If  this  be  a  good  ground  for  a  bill  of  review, 
there  would  probably  be  but  few  seriously  contested  cases 
where  grounds  equally  strong  might  not  be  presented. 
Parties,  after  a  trial,  and  after  discovering  the  ground 
upon  which  they  failed,  would  too  often  discover  that 
upon  another  trial  they  could  maintain  their  side  of  the 
contest  with  more  evidence  and  greater  skill.  This  would 
open  the  door  to  endless  frauds  and  perjuries. " 

So  that  whether  we  look  at  this  case  from  the  stand- 
point of  the  authorities  which  hold  that  the  discovery  of 
new"  witnesses  upon  a  point  already  litigated  will  under 
no  circumstances  support  a  bill  of  review,  or  those  which 
refuse  to  be  bound  in  all  cases  by  a  rule  so  strict  and  in- 
flexible, the  decree  of  the  court  below  cannot  be  upheld/ 
The  oral  testimony  of  the  newly-discovered  witnesses,  as 
given  on  the  trial  of  this  suit,  tends  strongly,  no  doubt, 
to  support  the  theory  of  the  plaintiff  in  the  suit  of  Ness- 
ley  v.  Ijadd,  and  might  have  been  sufficient,  had  it  been 
given  on  the  trial  of  that  suit,  to  have  brought  about  a 
different  result.  But  manifestly  it  is  not  that  conclusive 
and  irrefragable  evidence  which  is  required  in  a  proceed- 
ing of  this  kind.  It  is  the  mere  recollection  of  witnesses 
of  an  event  occurring  a  quarter  of  a  century  ago,  and  its 
probable  effect  can  only  be  determined  when  it  is  con- 
sidered in  connection  with  the  evidence  in  the  original 
cause  ;  and,  when  so  considered,  it  leaves  the  matter  in 
more  or  less  doubt,  and  there  still  remains  room  for  a 
very  strong  argument,  upon  the  undisputed  *\nd  unde- 
niable facts,  in  support  of  the  defendant's  position.  If, 
under  such  circumstances,  an  original  suit  in  the  nature 
of  a  bill  of  review  can  be  maintained,  there  will  scarcely 
ever  be  an  end  to  litigation.  The  policy  of  the  law  is 
not  to  protract  or  continue  litigation,  but  to  end  it ;  but 
if  whenever  a  new  witness  or  witnesses  can,  honestly 
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or  by  subornation,  be  found,  whose  testimony  might 
probably  have  been  sufficient  to  have  justified  a  differ- 
ent finding  and  decree  in  a  suit  already  terminated,  an 
original  suit  can  be  maintained  on  that  account,  there 
never  could  be  a  certainty  that  a  cause  once  tried  out 
and  passed  to  a  final  decree  was  ended.  The  danger  and 
mischief  to  society  which  would  naturally  flow  from  a 
rule  of  that  kind  are  too  great  and  too  universal  to 
justify  its  sanction  by  the  courts.  It  follows  that  the 
decree  of  the  court  below  must  be  reversed,  and  a  decree 
entered  here  dismissing  the  bill.  Reversed. 


Decided  26  June,  1890. 
WOIiDENBERG  v.  HAINES. 

[OTPac.  OCT.] 

Waiver  of  Objection  to  Change  of  Venue.— Where  a  party  appears  without 
objection  in  a  court  to  which  his  cause  has  been  transferred  and  participates 
in  the  trial,  he  thereby  waives  all  irregularities  In  the  proceedings  connected 
with  changing  the  venue. 

From  Harney :     Morton  D.  Clifford,  Judge. 

Proceeding  by  L.  Woldenberg  against  Fred  Haines  to 
review  the  judgment  of  a  justice's  court.  There  was  a 
judgment  for  plaintiff,  and  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Lionel  R.  Webster  and  George  W.  Hayes,  with  an  oral  argu- 
ment by  Mr.  Webster. 

For  respondent  there  was  a  brief  over  the  name  of 
Biggs  &  Turner ,  with  an  oral  orgument  by  Mr.  R.  M. 
Turner. 
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Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  special  proceeding  to  review  the  judgment 
of  a  justice's  court  of  Harney  County.  The  transcript 
shows  that  plaintiff  commenced  an  action  against  the 
defendant  in  the  Justice's  Court  of  Burns  District,  to 
recover  the  sum  of  $2.50,  alleged  to  be  due  on  account 
of  the  sale  and  delivery  of  certain  goods,  wkres,  and 
merchandise.  The  answer,  after  denying  the  material 
allegations  of  the  complaint,  sets  up  a  counterclaim  of 
$34.17,  and,  the  reply  having  put  in  issue  the  allegations 
of  new  matter  therein,  the  venue  was  changed,  upon 
defendant's  motion,  to  the  Justice's  Court  of  Harney 
District,  where  the  parties  stipulated  that  the  cause 
should  be  continued,  and  at  the  trial  thereof  judgment 
was  rendered  for  the  defendant  in  the  sum  of  $7.50. 
The  circuit  court  of  said  county  having  issued  a  writ  to 
review  said  judgment,  the  return  showed  the  facts  as 
hereinbefore  stated  ;  whereupon  the  court  found  that  the 
affidavit  for  a  change  of  venue  was  insufficient  to  author- 
ize a  transfer  of  the  cause,  annulled  the  judgment,  and 
remanded  the  cause  to  the  court  in  which  it  was  com- 
menced, with  directions  to  try  the  same,  and  from  this 
judgment  the  defendant  appeals. 

The  only  question  to  be  considered  is  whether  the  Jus- 
tice's Court  of  Harney  District  had  jurisdiction  of  the 
action.  Defendant's  counsel  maintain  that,  ^oztcodJmg 
the  affidavit  to  be  insufficient  to  authorize  a  ti^nsfer  of 
the  cause,  plaintiff,  by  his  appearance  and  stipulation  in 
said  court,  waived  all  defects  in  the  previous  proceedings, 
and,  judgment  having  been  rendered  against  him,  the 
court  erred  in  setting  it  aside.  In  Moore  v.  Wabash  Ry. 
Co.,  51  Mo.  App.  at  p.  504,  the  venue  was  changed  against 
the  defendant's  exception,  notwithstanding  which  he  ap- 
peared in  the  court  to  which  the  cause  was  sent  and 
went  to  trial  without  objection,  and  it  was  held  that, 
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after  verdict,  it  was  too  late  to  raise  the  question  of 
jurisdiction.  In  Insurance  Co.  v.  Johnson,  46  Ind.  315, 
it  was  held  that  a  voluntary  appearance  in  a  court  to 
which  the  venue  of  an  action  was  changed  was  a  waiver 
of  any  objection  to  the  jurisdiction.  Mr.  Justice  Bus- 
kirk,  in  deciding  the  case,  says  :  "It  appears  from  the 
record  that,  after  the  demurrer  was  overruled,  the  cause 
was,  by  agreement  of  the  parties,  transferred  to  the  cir- 
cuit court  for  trial,  and  that  the  parties  appeared  in  that 
court  and  went  to  trial  without  any  objection.  The 
agreement  of  the  parties  entered  in  the  common  pleas 
court  gave  the  circuit  court  jurisdiction  of  the  person  of 
the  appellant,  and  the  law  gave  it  jurisdiction  of  the 
subject-matter  of  the  suit.  It  is  well  settled  that,  where 
the  court  has  jurisdiction  of  the  subject-matter  of  the 
action,  an  appearance  to  the  action  in  the  court  to  which 
a  change  of  venue  has  been  taken  is  a  waiver  of  any 
objection  of  jurisdiction  over  the  person  or  as  to  the  reg- 
ularity of  the  change  of  venue."  In  Smith  v.  St.  Joseph 
Cir.  Ct.,  46  Mich.  338  (9  N.  W.  440),  a  justice  of  the 
peace,  becoming  ill,  transferred  the  cause  then  pending 
before  him  to  another  justice's  court,  in  which  the  par- 
ties appeared,  and,  without  objection,  tried  the  action, 
and  it  was  held  that  all  questions  touching  the  regularity 
of  the  transfer  were  waived.  Mr.  Chief  Justice  Mars- 
ton,  speaking  for  the  court,  says:  "We  are  of  opinion 
that  the  judgment  so  rendered  wTas  valid  and  binding. 
The  justice  had  jurisdiction  over  the  subject-matter,  and 
the  parties,  by  appearing  and  going  to  trial,  without  ob- 
jection, upon  the  merits,  waived  any  and  all  questions  of 
regularity." 

In  Magmer  v.  Jtenk,  65  Wis.  364  (27  N.  W.  26),  it  was 
held  that  if,  after  a  cause  is  removed  from  one  justice's 
court  to  another,  the  parties  appear  before  the  latter, 
and  proceed  to  trial  without  objection,  all  questions  of 
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jurisdiction,  arising  from  the  insufficiency  of  the  affi- 
davit for  the  removal,  are  waived.  Mr.  Chief  Justice 
Cole,  in  commenting  upon  this  rule,  says :  "We  shall 
not  stop  to  inquire  whether  the  affidavit  for  removal 
met  the  requirements  of  the  statute  or  not.  It  is  suffi- 
cient answer  to  the  objection  now  made  that  the  parties 
appeared  before  Justice  Schmidt,  and  tried  the  cause. 
This  cured  all  defects  in  the  affidavit,  if  there  were  any, 
and  gave  the  justice  jurisdiction  of  the  action."  While 
there  is  a  slight  conflict  in  the  decisions  upon  this  sub- 
ject, the  great  weight  of  authority  supports  the  rule  that 
a  party  by  appearing,  and,  without  objection,  participa- 
ting in  the  trial,  in  the  court  to  which  the  action  has 
been  transferred,  waives  all  irregularities  in  the  method 
of  securing  the  change  of  venue  :  Seley  v.  Parker,  (Tex. 
Civ.  App.),  45  S.  W.  Rep.  1026;  Ex  parte  Whitmore,  9 
Utah,  441  (35  Pac.  Rep.  524)  ;  Christ  v.  Flannagan,  23 
Colo.  140  (46  Pac.  Rep.  683);  Solomon  v.  Norton,  (Ariz.), 
11  Pac.  Rep.  108  ;  Yater  v.  State,  58  Ind.  299 ;  Hazard 
v.  Mason.  152  Mass.  268  (25  N.  E.  465) ;  St.  Louis  &  S. 
F.  By.  Co.  v.  McBride,  141  U.  S.  127  (11  Sup.  Ct.  982); 
Breathwit  v.  Bank  of  Fordyce,  60  Ark.  26  (28  S.  W.  511); 
Cherry  v.  Lilly,  113  N.  C.  26  (18  S.  E.  76)  ;  2  Enc.  PI.  & 
Prac.  613.  Justices'  courts  having  jurisdiction  of  actions 
for  the  recovery  of  money,  when  the  amount  involved 
does  not  exceed  $250  (Hill's  Ann.  Laws,  §  908),  the  tran- 
script sent  to  the  Justice's  Court  of  Harney  District  gave 
it  jurisdiction  of  the  subject-matter,  and  the  general  ap- 
pearance of  the  plaintiff,  and  his  participation  in  the 
trial  of  the  action,  gave  it  jurisdiction  of  his  person,  and 
authorized  it  to  hear  and  determine  the  issues.  The  trial 
court  having  erred  in  setting  aside  the  proceedings  of  the 
justice's  court,  it  follows  that  the  judgment  is  reversed, 
and  the  cause  remanded  with  directions  to  dismiss  the 
writ  of  review.  Reversed. 
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Decided  26  June,  1800. 

VAN  SANTVOORD  r.  BOETHL.ER. 

157  Pac.  «28.] 

Action  on  Foreign  Judgment— Limitations.— Where  a  cause  of  action  ac- 
crues in  another  state  against  a  nonresident,  who  afterwards  becomes  a  resi- 
dent, the  statute  of  limitations  of  Oregon  commences  to  run  from  the  time 
the  cause  of  action  accrued  In  the  other  state,  whether  It  be  on  a  simple  con- 
tract or  on  a  Judgment;  and  Hill's  Ann.  Laws,  g  16,  which  eliminates  the  time 
that  the  defendant  may  be  out  of  the  state  In  computing  the  time  the  statute 
has  run,  has  no  application  to  a  cause  of  action  which  accrued  when  defend- 
ant was  a  nonresident:  Crane  v.  Jones,  24  Or.  419,  followed. 

From  Baker  :     Robert  Eakin,  Judge. 

Action  by  Seymour  Van  Santvoord  and  another,  as 
receivers,  against  Peter  Roethler.  From  a  judgment  in 
favor  of  defendant,  plaintiffs  appealed. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
J.  B.  Messick  and  Wm.  H.  Packwood  Jr.,  with  an  oral 
argument  by  Mr.  Messick. 

For  respondent  there  was  a  brief  over  the  name  of 
Smith  &  Heilner,  with  an  oral  argument  by  Mr.  Jos.  J. 
Heilner. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  an  action  upon  a  judgment  of  a  sister  state. 
The  complaint  recites,  in  brief,  that  the  plaintiffs  are  re- 
ceivers of  the  Walter  A.  Wood  Mowing  &  Reaping  Ma- 
chine Company,  a  corporation ;  that  on  the  fourth  day 
of  March,  1886,  in  the  District  Court  for  Brule  County, 
Dakota  Territory,  the  said  company  recovered  a  judg- 
ment against  the  defendant  for  the  sum  of  $272.10,  which 
was  duly  docketed  on  the  nineteenth  day  of  March,  1886; 
that  on  the  fourteenth  day  of  December,  1889,  an  execu- 
tion was  issued  thereon,  and  thereafter  returned  nulla 
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bona;  that  it  is  now  a  good,  valid,  and  subsisting  judg- 
ment of  the  State  of  South  Dakota,  and  at  all  times  since 
its  rendition  was  and  now  is  in  full  force  and  effect ;  that 
plaintiffs  are  informed  and  believe,  and  therefore  allege, 
that  the  defendant  left  the  State  of  South  Dakota  during 
the  year  1890,  returning  to  the  State  of  Oregon  in  said 
year,  and  that  he  then  and  there,  and  at  such  time,  ac- 
quired a  residence  therein,  and  about  1891  removed  and 
departed  therefrom  and  lost  his  residence  therein,  and 
resided  elsewhere,  for  a  period  of  about  three  years,  but 
thereafter  returned  to  the  said  State  of  Oregon,  and  has 
ever  since  resided  within  its  borders ;  that  defendant 
was  out  of,  and  absent  from,  this  state  at  the  time  of  the 
rendition  of  said  judgment,  and  did  not  come  or  return 
thereto  until  less  than  ten  years  prior  to  the  commence- 
ment of  this  action ;  that  at  no  time  prior  to  June  29, 
1897,  had  defendant  any  real  or  personal  property  within 
the  State  of  Oregon  upon  which  the  plaintiffs,  or  either 
of  them,  could  secure  the  necessary  lien  to  enable  them 
to  bring  an  action  against  him  while  a  nonresident.  A 
general  demurrer  was  interposed  to  the  complaint  on  the 
grounds — First,  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  and,  second,  that  the  action 
has  not  been  commenced  within  the  time  limited  by  law. 
The  demurrer  was  sustained,  and,  judgment  having  been 
entered  dismissing  the  complaint,  plaintiffs  appeal. 

The  sole  question  we  are  called  on  to  consider  is 
whether  the  statute  of  limitations  has  run  against  the 
action.  More  than  ten  years  have  elapsed  since  the 
judgment  which  is  the  foundation  of  the  action  was 
rendered  in  Dakota.  The  plaintiffs  seek  to  bring  them- 
selves within  the  exception  created  by  Section  16,  Hill's 
Ann.  Lawp,  eliminating  the  time  that  the  defendant  was 
out  of  this  state  in  a  computation  of  the  statutory  period 
of  limitation.     It  may  be  inferred  from  the  complaint, 
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however,  that  the  defendant  was  a  nonresident  of  the 
state  at  the  time  the  action  accrued.  Such  being  the 
case,  McCormick  v.  Blanchard,  7  Or.  232,  and  Crane  v. 
Jones,  24  Or.  419  (33  Pac.  869),  are  decisive  of  the  con- 
troversy. The  appellants  question  the  soundness  of 
these  cases,  and,  while  we  might  be  disposed  to  agree 
with  them  were  it  a  matter  of  first  impression,  we  are 
now  bound  by  the  rule  of  stare  decisis.  If  the  practice 
is  to  be  changed  after  it  has  been  in  vogue  for  so  long  a 
time,  it  should  be  by  the  legislature  rather  than  by  the 
courts.  It  is  urged,  as  the  judgment  sued  on  was  in 
full  force  in  Dakota  when  the  action  was  commenced 
here,  and  being  a  judgment  of  a  sister  state,  that  the 
consideration  of  Section  26,  Hill's  Ann.  Laws,  should 
be  eliminated  in  construing  the  provisions  of  section  16, 
touching  the  statute  of  limitations.  But  it  is  not  appar- 
ent how  this  could  affect  the  question.  It  is  quite  pos- 
sible to  obtain  a  judgment  in  a  sister  state  against  a 
resident  of  this  state,  and  the  statute  of  limitations,  as 
construed  by  the  cases  above  cited,  would  therefore  have 
like  application  where  the  action  is  upon  a  judgment  of  a 
sister  state  as  upon  a  simple  contract.  It  is  the  statute 
of  limitations  of  the  forum  which  controls,  unless,  as 
between  nonresidents,  the  statute  of  the  state,  territory, 
or  country  where  the  cause  arose  is  set  up  within  the 
purview  of  said  section  26,  and  the  fact  that  the  judg- 
ment is  in  full  force  where  rendered  does  not  change  the 
issue :  2  Black,  Judgm.  §  892.  These  considerations 
affirm  the  judgment  of  the  court  below,  and  it  is  so 
ordered.  Affirmed. 
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Decided  29  May,  18D0. 
SCHNEIDER  v.  HUTCHINSON.  I  g  jgg 

[57Pac.324.] 

1.  Opening  Default— Discretion  of  Court.— The  vacation  of  a  default  J udg- 

ment  entered  on  striking  a  demurrer  to  the  complaint  for  a  technical  defect, 
and  permitting  defendant  to  answer,  Is  within  the  discretion  of  the  court. 

2.  Adverse  Possession  of  State  Lands.— Under  Hill's  Ann.  Laws,  tf  4  and 

13,  barring  action  by  the  state  for  the  recovery  of  land  unless  plaintiff  or  its 
predecessor  was  seised  or  possessed  of  the  premises  within  ten  years  before 
suit  brought,  the  state  may  be  disseised  by  adverse  possession  of  lands  the 
same  as  an  Individual ;  and  hence  one  who  has  held  adverse  possession  of 
state  lands  for  the  statutory  period  acquires  a  perfect  title. 

8.  Effect  of  Deed  by  School,  Board.— The  board  for  the  sale  of  state  school 
lands  has  no  power  to  deprive  one  who  has  acquired  title  by  adverse  posses- 
sion to  school  lands  of  his  title  by  granting  the  lands  to  others,  without  no- 
tice and  an  opportunity  to  be  heard. 

4.  Character  of  Congressional.  Grant  of  School  Lands.— A  grant  by 
congress  of  land  to  a  state  "for  the  use  of  schools"  is  an  absolute  grant,  vest- 
ing title  for  a  specific  purpose,  and  not  a  grant  as  on  a  condition  subsequent. 

From  Union  :     Alfred  F.  Sears  Jr.,  Judge. 

Action  by  Thomas  Schneider  against  James  H.  Hutch- 
inson. There  was  a  judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Wood- 
ward  &  Palmer,  with  an  oral  argument  by  Mr.  Clinton  C. 
Palmer. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thos.  II.  Crawford. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  action  was  commenced  on  May  12, 1898,  to  recover 
possession  of  certain  land  in  Union  County  ;  being  a  part 
of  the  grant  to  the  state  by  the  act  of  congress  of  Feb- 
ruary 4,  1859,  for  the  use  of  schools,  and  commonly 
known  as  "school  lands."  A  demurrer  to  the  complaint 
having  been  stricken  from  the  files  because  of  a  failure 
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to  comply  with  some  rule  of  the  court  in  reference  to  its 
service,  judgment  was  entered  for  the  plaintiff.  But  the 
same  day,  on  a  showing  satisfactory  to  the  trial  court, 
the  judgment  was  set  aside,  and  the  defendant  permitted 
to  answer,  which  he  did,  denying  plaintiff's  title,  and 
setting  up  title  in  himself  by  adverse  possession.  The 
cause  was  tried  without  the  intervention  of  a  jury ;  and 
from  the  findings  of  fact  it  appears  that  in  1874  Minch 
and  Robinson  sold  and  conveyed  the  property  in  ques- 
tion to  one  John  Miller,  who  immediately  went  into  pos- 
session, and  he  and  his  successors  in  interest,  including 
the  defendant,  have  been  in  the  continuous,  open,  exclu- 
sive, and  adverse  possession  thereof,  ever  since,  claiming 
title  thereto.  On  the  nineteenth  of  August,  1897,  while 
the  land  was  so  occupied  and  claimed  by  the  defendant, 
the  Board  of  Commissioners  for  the  Sale  of  School  Lands 
sold  and  conveyed  the  same  to  the  plaintiff's  grantor. 
Upon  these  facts  the  court  held  that  the  action  was  bar- 
red by  the  statute  of  limitations,  and  entered  judgment 
accordingly,  from  which  the  plaintiff  appeals,  claiming 
that  the  court  erred  in  setting  aside  defendant's  default 
and  permitting  him  to  answer,  and  in  ruling  that  the 
statute  of  limitations  ran  against  the  state  while  it  had 
the  title  to  the  land  in  controversy.  But,  in  our  opinion, 
neither  of  these  positions  is  sound. 

1.  The  vacation  of  the  judgment,  under  the  circum- 
stances referred  to,  was  a  matter  resting  within  the 
sound  discretion  of  the  trial  court,  and  its  decision  will 
not  be  disturbed  on  appeal,  unless  for  a  manifest  abuse, 
which  does  not  appear  in  this  case. 

2.  The  law  is  well  settled  that  the  statute  of  limita- 
tions cannot  be  set  up  as  a  bar  to  any  right  or  claim  of 
the  state,  without  its  permission :  1  Wood,  Lim.  §  52; 
Buswell,  Lim.  §  98.  But  our  statute  (Hill's  Ann.  Laws) 
is  expressly  made  applicable  to  actions  for  the  recovery 
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of  real  property,  brought  in  the  name  of  the  state,  the 
same  as  to  actions  by  private  parties.  Section  4  pro- 
vides that  such  actions  shall  only  be  commenced  within 
ten  years  after  the  cause  of  action  shall  have  accrued, 
44  and  no  action  shall  be  maintained  for  such  recovery 
unless  it  appear  that  the  plaintiff,  his  ancestor,  prede- 
cessor, or  grantor  was  seised  or  possessed  of  the  premises 
in  question  within  ten  years  before  the  commencement 
of  said  action;"  and  by  section  13  it  is  provided  that 
this  limitation  "shall  apply  to  actions  brought  in  the 
name  of  the  state,  or  any  county  or  other  public  corpo- 
ration therein,  or  for  its  benefit,  in  the  same  manner  as 
to  actions  by  private  parties."  It  would  seem  that  the 
language  of  the  statute  is  so  plain  and  unambiguous 
upon  this  question  as  to  leave  no  room  for  controversy 
as  to  its  proper  interpretation,  but  counsel  for  the  plain- 
tiff claims  that  a  distinction  is  made  between  seisin  and 
possession  of  real  property;  and  he  argues  that  the  state 
became  seised  of  the  school  lands  by  act  of  congress,  and 
cannot  be  disseised  except  by  grant,  and  therefore  the 
statute  will  not  run  against  the  state,  although  the  lands 
may  in  fact  be  in  the  adverse  possession  of  another.  But 
"seisin,"  as  used  in  the  statute,  as  well  as  the  common 
law,  signifies  possession ;  and,  according  to  modern  au- 
thorities, there  is  no  legal  difference  in  the  meaning  of 
the  two  words  :  3  Washburn,  Real  Prop.  §  485  ;  Jacob's 
Law  Diet.,  title  44Seisin;"  21  Am.  &  Eng.  Enc.  Law, 
(1  ed.),  1057 ;  Ford  v.  Garner's  AdmW,  49  Ala.  601 ;  5 
Cent.  Diet.  It  is  true,  it  is  sometimes  said  that  the  state, 
because  of  its  ubiquity,  cannot  be  disseised  of  its  prop- 
erty, and  so  cannot  maintain  an  action  of  trespass  to  try 
the  title  to  land,  or  an  action  of  ejectment :  3  Wash- 
burn, Real  Prop.  *525  ;  Decker  v.  Bryant,  7  Barb.  189  ; 
State  v.  Arledge,  1  Bailey,  551.  But  this  is  only  a  reason 
given  by  the  authorities  why  the  statute  of  limitations 
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should  not  apply  to  actions  brought  by  a  sovereign  power, 
unless  expressly  provided,  and  can  have  no  force  where 
the  state  has  voluntarily  subjected  itself  to  its  provisions. 
In  the  latter  case  the  same  rule  as  to  ouster  and  posses- 
sion will  obtain  where  the  state  is  the  paramount  owner 
of  the  land  as  that  which  exists  in  the  case  of  a  private 
person.  In  either  case  the  seisin  or  possession  will  fol- 
low the  title,  where  there  is  no  actual  adverse  holding ; 
but  such  a  holding  for  the  statutory  period  will  bar  an 
action  by  the  state,  the  same  as  an  action  by  a  private 
person  :  Green  v.  Irving,  54  Miss.  450  (28  Am.  Rep. 
360)  ;  People  v.  Van  Rensselaer,  8  Barb.  201 ;  People  v. 
Clarke,  10  Barb.  144;  People  v.  Rector,  etc.  of  Trinity 
Church,  22  N.  Y.  44 ;  Wyatt  v.  Tisdale,  97  Ala.  594  (12 
South.  233);  Price  v.  Jackson,  91  N.  C.  14 ;  Nichols  v. 
City  of  Boston,  98  Majss.  40  (93  Am.  Dec.  132) ;  Attorney- 
General  v.  Copper  Co.,  152  Mass.  447  (25  N.  E.  605) . 

A  distinction  is  sometimes  made,  or  sought  to  be  made, 
in  this  regard,  between  actions  brought  by  the  state  in 
its  sovereign  and  in  its  proprietary  capacity,  and  the 
authorities  show  much  diversity  in  the  decisions  and 
reasoning  upon  this  subject.  But  this  distinction  is  gen- 
erally suggested  in  the  discussion  of  the  question  as  to 
when  and  in  what  cases,  if  any,  the  statute  of  limita- 
tions will  apply  to  actions  brought  by  the  state,  when  it 
is  not  expressly  made  applicable  to  such  actions  by  its 
terms ;  and  as  said  by  Mr.  Chief  Justice  Gilfillan  in 
City  of  St.  Paul  v.  Chicago,  M.  &  St.  Paul  Ry.  Co.,  45  Minn. 
396  (48  N.  W.  20):  "The  usefulness  of  the  cases  and 
text-books  cited  as  guides  has  been  mainly  done  away 
with  by  the  statutes.  The  general  statute  of  limitations 
seems,  and  was  undoubtedly  intended,  to  include  every 
case  of  an  action  brought  by  a  private  person.  Section 
13  provides  :  'The  limitations  prescribed  in  this  chapter 
for  the  commencement  of  actions  shall  apply  to  the  same 
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actions  when  brought  in"  the  name  of  the  state,  or  in  the 
name  of  any  officer,  or  otherwise,  for  the  benefit  of  the 
state,  in  the  same  manner  as  to  actions  brought  by  citi- 
zens.' *  *  *  There  is  no  distinction  suggested  in 
either  of  these  statutes  between  actions  brought  as 
'sovereign,'  or  in  a  governmental  capacity,  and  those 
brought  as  'proprietary,'  or  such  as  a  private  person 
might  bring  for  the  same  or  a  similar  purpose.  To  hold 
that  it  was  the  intention  to  make  or  preserve  such  a  dis- 
tinction, so  as  to  exclude  from  the  operation  of  the  stat- 
utes any  actions,  in  whatever  capacity  the  right  involved 
may  be  claimed,  would  be  applying  a  strict  rule  of  con- 
struction, contrary  to  the  rule  that  statutes  of  limitations, 
being  statutes  of  repose,  are  to  be  liberally  construed,  so 
as  to  effectuate  the  intention  of  the  legislature."  The 
decision  from  which  this  quotation  is  taken  was  made 
under  a  statute  on  all  fours  with  ours,  and  is  therefore 
very  much  in  point  in  the  present  discussion.  It  was  an 
action  brought  to  recover  possession  of  certain  land  in 
the  City  of  Saint  Paul,  which  it  was  alleged  was  a  public 
levee,  and  a  defense  of  the  statute  of  limitations  pre- 
vailed. See,  also,  the  following  decisions  made  under  a 
similar  statute  :  Abernathy  v.  Dennis,  49  Mo.  468  ;  School 
Directors  v.  Georges,  50  Mo.  194  ;  Burch  v.  Winston,  57  Mo. 
62.  No  distinction  is  to  be  found  in  the  decisions,  under 
statutes  providing  that  actions  by  the  state  shall  be  bar- 
red within  a  specified  period,  between  actions  brought 
in  its  sovereign  and  those  brought  in  its  proprietary 
capacity,  but  all  alike  are  held  to  be  within  the  terms  of 
the  statute.  There  is  a  line  of  authorities,  however, 
which  hold  that  such  statutes  have  no  application  to 
actions  concerning  property  held  by  the  state  for  public 
purposes  without  power  of  alienation  :  IToadley  v.  City 
of  San  Francisco,  50  Cal.  265  ;    People  v.  Pope,  53  Cal.  437  ; 

85  Ob.— 17. 
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Board  of  Education  v.  Martin,  92  Cal.  209  (28  Pac.  799). 
But  these  authorities,  if  sound,  can  have  no  application 
to  the  question  in  hand,  because  the  Board  of  Commis- 
sioners for  the  Sale  of  School  and  University  Lands  not 
only  has  the  power  and  authority  to  alienate  and  dispose 
of  school  lands,  but  it  is  expressly  made  its  duty  to  do  so  : 
Hill's  Ann.  Laws,  §§  3598,  3602. 

3.  It  is  also  claimed  that  the  deed  from  the  state  to 
the  plaintiff's  grantor  is  a  final  and  conclusive  adjudi- 
cation in  his  favor,  and  against  the  defendant  and  his 
predecessors  in  interest,  in  reference  to  their  claim  of  ad- 
verse possession  ;  but  we  know  of  no  law  giving  to  the 
action  of  the  Board  of  School  Land  Commissioners,  in 
issuing  and  delivering  to  a  purchaser  a  deed  to  school 
lands,  the  effect  to  deprive  a  third  party  of  his  rights, 
without  notice,  and  without  an  opportunity  to  be  heard. 
If,  as  we  have  seen,  the  statute  of  limitations  runs 
against  the  state,  one  who  has  held  adverse  possession 
of  state  lands  for  the  statutory  period  has  a  perfect  and 
complete  title  thereto  (Parker  v.  Metzger,  12  Or.  407,  7 
Pac.  518),  which  cannot  be  taken  away  from  him,  and 
vested  in  another,  by  any  action  of  the  school  board. 

4.  Again,  it  is  contended  that  the  land  in  question 
was  granted  to  the  state  by  the  general  government  for 
the  use  of  schools  as  upon  a  condition  subsequent,  and 
that  upon  its  application  to  other  purposes  the  United 
States  has  the  right  to  re-enter  and  take  possession,  and 
against  this  right  the  statute  of  limitations  does  not  run, 
and  therefore  no  person  can  acquire  title  to  such  lands 
by  adverse  possession  prior  to  its  alienation  by  the  state. 
The  vice  of  this  position  lies  in  the  fact  that  the  grant  to 
the  state  is  not  upon  a  condition  subsequent,  but  it  is  an 
absolute  grant,  vesting  the  title  in  the  state  for  a  special 
purpose.  The  language  of  the  act  of  congress  is  that 
such  land  "shall  be  granted  to  the  state  for  the  use  of 
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schools,"  and  the  United  States  has  no  right  to  re-enter 
for  any  reason  whatever.  It  follows  that  the  judgment 
of  the  court  below  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Decided  17  July,  1899. 
MINARD  v.  STIIXMAN. 

[67  Pac.  1022.] 

Certificate  to  Deposition.— A  certificate  of  a  notary  appended  to  a  deposi- 
tion under  Section  825  of  Hill's  Ann.  Laws,  reciting  that  the  testimony  of 
deponent  had  been  taken  by  himself  in  shorthand  and  immediately  there- 
after transcribed  by  a  person  named  from  his  direct  dictation,  complies  with 
the  statute  as  to  showing  the  person  who  reduced  the  testimony  to  writing. 

(Hcadnote  by  Wolverton,  J.) 

From  Umatilla  :     Robert  Eakin,  Judge. 

This  is  an  action  by  Mary  K.  Minard  against  A.  D. 
Stillman  for  money  had  and  received.  It  is  alleged, 
among  other  things,  that  the  defendant  is  an  attorney  at 
law;  that  on  September  26,  1894,  plaintiff  employed 
him  to  collect  the  amount  due  upon  two  fire  insurance 
policies  issued  to  her  by  certain  insurance  companies, 
and  under  which  she  had  sustained  a  loss  ;  that  defend- 
ant agreed  with  her  to  collect  the  said  policies  for  a  fee 
of  $70;  that  on  the  ninth  of  October,  1894,  plaintiff 
executed  to  defendant  a  power  of  attorney,  authorizing 
and  empowering  him  to  settle  all  claims  she  might  have 
against  said  companies  under  said  policies,  and  to  receipt 
for  all  moneys  paid  by  them  on  account  of  any  settle- 
ment which  he  might  make ;  that  on  October  10  the 
defendant,  with  intent  to  deceive  the  plaintiff,  induced 
her  to  consent  to  compromise  and  settle  said  claims  for 
$650  ;  that  defendant  collected  thereon  the  sum  of  $900, 
but  concealed  the  fact  from  plaintiff,  and  represented  to 
her  that  he  had  collected  only  $650  ;   that,  relying  upon 
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such  false  representations,  she  was  induced  to  and  did 
settle  with  defendant,  and  accepted  from  him  the  said 
sum  of  $650,  less  the  stipulated  fee  of  $70 ;  and  that 
defendant  fraudulently  retained  and  converted  to  his 
own  use  the  sum  of  $250,  the  money  of  the  plaintiff.  The 
answer  admits  the  employment  of  defendant  and  the 
execution  of  the  power  of  attorney,  but  denies  all  other 
material  allegations  of  the  complaint.  For  a  separate 
defense  it  is  alleged,  among  other  things,  that  W.  F. 
Minard,  the  husband  of  plaintiff,  was  appointed  by  her 
as  her  agent,  and  in  her  place  and  stead,  to  negotiate  for 
the  settlement  of  said  claims,  and  that  said  Minard,  under 
and  in  pursuance  of  her  directions,  made  the  final  settle- 
ment with  said  companies  ;  that  as  a  matter  of  fact  the 
plaintiff  did  not  personally,  or  at  all,  except  through  the 
said  Minard,  make  any  contract  for  the  collection  of 
the  said  insurance  with  the  defendant ;  that  the  plaintiff, 
by  her  husband  and  agent,  and  contrary  to  the  advice 
and  against  the  protest  of  the  defendant,  accepted  the 
proposition  made  to  her  for  a  settlement  of  her  claims 
for  the  sum  of  $650  out  of  the  $900  paid  by  the  insur- 
ance companies ;  that  the  sole  and  only  compensation 
received  by  the  defendant  was  the  said  sum  of  $70  agreed 
upon ;  and  that  he  did  not  receive  any  part  of  the  said 
sum  of  $250.  These  allegations  were  put  in  issue  by 
the  reply,  and  a  trial  had  before  a  jury  resulted  in  a  ver- 
dict and  judgment  for  defendant,  and  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  L.  Kearney. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  J.  Balleray  and  Mr.  A.  D.  Stillman,  in  pro.  per. 
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Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

Before  proceeding  with  the  trial,  the  plaintiff  moved 
to  suppress  the  deposition  of  one  James  A.  Marston, 
taken  before  C.  H.  Sholes,  a  notary  public  at  Portland, 
Oregon,  basing  the  motion  upon  two  grounds,  viz. :  (1) 
That  it  does  not  appear  from  the  certificate  of  the  notary 
that  the  witness  Marston  had  been  sworn  as  the  statute 
requires  ;  and  (2)  that  the  certificate  does  not  show  that 
Mrs.  Olive  A.  Swallow,  who  participated  in  reducing  the 
deposition  to  writing,  wrote  what  was  dictated  to  her. 
The  notary  certifies  "that  it  [the  testimony]  was  taken  by 
me  in  shorthand  and  immediately  thereafter  transcribed 
into  typewriting  by  myself  and  Mrs.  Olive  A.  Swallow 
from  my  direct  dictation ;  *  *  *  that  before  pro- 
ceeding to  the  examination  of  the  said  witness,  J.  A. 
Marston,  the  said  J.  A.  Marston  was  duly  sworn  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth." 
The  oath  is  in  the  exact  language  as  required  to  be  cer- 
tified under  the  statute,  and  is  proof  sufficient  that  a 
proper  oath  was  administered.  Upon  the  second  point, 
it  appears  that  the  deposition  was  transcribed  by  the  no- 
tary and  Mrs.  Olive  A.  Swallow  from  his  dictation.  The 
certificate  shows  who  reduced  the  deposition  to  writing, 
and  that  Mrs.  Swallow  assisted  therein.  Nothing  more 
is  required.     See  Hill's  Ann.  Laws,  §  825. 

During  the  course  of  the  trial  the  defendant  offered  in 
evidence  Exhibit  B,  which  is  in  the  following  language  : 
"Pendleton,  Oregon,  11  October,  1894.  A.  D.  Stillman, 
my  attorney  in  fact,  is  hereby  authorized  and  directed  to 
receive  in  full  settlement  of  insurance  under  Liverpool  & 
London  &  Globe  insurance  policy  No.  61,517,  and  Cale- 
donian policy  No.  732,178,  and  loss  occasioned  by  fire 
under  said  policies,  the  sum  of  $900,  of  which  I  agree  to 
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receive  in  full  settlement  the  sum  of  $650,  from  which 
shall  be  deducted  the  agreed  commission  and  charges. 
[Signed]  Mrs.  M.  K.  Minard,  by  W.  F.  Minard,  Agent." 
It  was  objected  to  the  introduction  of  this  writing  that  it 
did  not  appear  that  W.  F.  Minard  had  been  authorized  or 
empowered  to  act  as  the  agent  of  the  plaintiff ;  but  the 
record  shows  there  was  evidence  introduced,  sufficient  to 
go  to  the  jury,  from  which  they  might  infer  or  conclude 
that  she  had  so  authorized  him  as  it  pertained  to  the  set- 
tlement of  the  matter  in  hand,  and  the  exhibit  was  there- 
fore properly  admitted  in  evidence. 

The  plaintiff  has  taken  and  saved  exceptions  to  several 
instructions  given  by  the  court.  Upon  all  these  error  is 
severally  assigned.  We  can  better  expedite  the  examina- 
tion by  giving  first  the  substance  of  the  instructions  to 
which  exceptions  were  taken,  and  then  noticing  the  ob- 
jections. The  jury  were  instructed  that  if  they  found 
that  W.  F.  Minard  was  the  agent  of  plaintiff  in  the  settle- 
ment, either  with  the  adjuster  or  the  defendant,  or  that 
plaintiff  held  Minard  out  as  her  agent,  and  that  defend- 
ant acted  in  the  matter  in  good  faith,  believing  and  hav- 
ing good  reason  to  believe  that  Minard  was  such  agent, 
then  plaintiff  was  bound  by  his  acts,  and  the  settlement, 
if  one  was  made  with  W.  F.  Minard,  was  a  good  defense 
in  the  action  ;  that  in  determining  whether  or  not  Minard 
was  the  agent  of  plaintiff,  with  authority  to  make  a  set- 
tlement with  the  defendant,  or  whether  she  had  held  him 
out  to  the  defendant  as  such  agent,  they  could  take  into 
consideration  any  evidence  tending  to  show  that  prior 
thereto  he  had  generally  transacted  her  business,  or  that 
she  had  authorized  his  acts  or  conduct  in  relation  to  the 
loss  prior  to  the  date  of  the  alleged  settlement,  or  ap- 
proved of  such  acts  or  conduct,  or  that  she  had  recog- 
nized or  acted  upon  his  acts  in  relation  thereto,  with 
knowledge  that  he  was  exercising  control  of  such  settle- 
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ment  or  adjustment ;  that  if  the  transaction  was  a  fraud 
upon  anybody  other  than  the  plaintiff,  or  otherwise  cor- 
rupt, and  plaintiff,  by  herself  or  her  agent,  was  know- 
ingly a  party  to  it,  neither  party  can  take  any  advantage 
of  the  transaction  ;  that  the  letter  by  defendant  to  plain- 
tiff dated  October  19,  1894,  is  notice  on  its  face  to  plain- 
tiff that  defendant  had  been  dealing  with  W.  F.  Minard 
as  plaintiff's  agent,  and  had  made  terms  of  settlement 
with  him,  and  the  receipt  was  signed  in  the  light  of,  and 
in  reference  to,  the  letter ;  that  the  instrument  dated 
October  11,  signed,  "Mrs.  W.  F.  Minard,  by  W.  F.  Mi- 
nard, Agent,"  is  a  statement  of  authority,  authorizing 
the  settlement  as  claimed  by  the  defendant,  and  if  W.  F. 
Minard  signed  the  same,  and  had  authority  to  sign  the 
same,  for  the  plaintiff,  that  such  instrument  was,  as  be- 
tween the  plaintiff  and  defendant,  a  justification  of  the 
acts  of  the  defendant  in  making  the  settlement  and  ap- 
plying the  $250  as  claimed  by  him. 

It  is  first  objected  that  there  is  no  evidence  in  the 
record  that  plaintiff  held  Minard  out  as  her  agent.  In 
this,  counsel  is  evidently  mistaken,  for  it  was  shown  that 
Minard  went  with  the  policies,  in  the  first  place,  to  the 
office  of  the  defendant,  and  made  the  contract  with  him 
for  the  collection,  and  there  was  other  evidence  tending 
to  show  that  Minard  transacted  her  business  generally, 
and  that  he  participated  in  making  the  alleged  settle- 
ment under  the  direction  and  with  the  knowledge  of 
plaintiff.  This  was  sufficient  to  both  warrant  and  require 
the  instruction.  The  next  objection  is  that  the  jury 
were  directed  to  find  for  defendant  if  it  was  ascertained 
that  he  believed  Minard  was  the  agent  of  plaintiff,  with- 
out reference  to  the  fact  of  agency.  But  such  is  not  the 
legitimate  deduction  from  the  instruction.  What  the 
court  did  charge  was  that  the  jury  should  first  ascertain 
and  determine,  under  the  rules  given  for  their  guidance, 
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whether  Minard  was  the  agent  of  plaintiff,  and,  if  such 
was  the  fact,  then  that  his  act  would  be  binding  upon 
her.  It  is  further  claimed  that  the  court  invaded  the 
province  of  the  jury  by  telling  them  that  the  letter  of 
October  19,  1894,  is  notice  on  its  face  to  the  plaintiff  that 
defendant  had  been  dealing  with  W.  F.  Minard  as  her 
agent.  The  letter  recites,  among  other  things,  the  follow- 
ing: "We  have  the  money  agreed  upon  by  your  agent,  W. 
P.  Minard,  and  our  A.  D.  Stillman,  in  settlement  of  your 
claims  against  the  London,  Liverpool  &  Globe  Insurance 
Co.  *  *  *  The  receipt  covers  the  amount  you  agreed 
to  accept  in  compromise."  What  was  said  was  but  the 
iteration  of  a  fact  so  patent  from  a  perusal  of  the  letter 
that  it  could  have  done  the  plaintiff  no  harm,  as  they 
could  have  drawn  no  other  conclusion,  even  if  the  in- 
struction may  be  said  to  be  objectionable  as  a  comment 
upon  the  evidence.  The  plaintiff  requested  several  in- 
structions, some  of  which  were  givenr  and  others  refused. 
Error  is  predicated  upon  all  instances  of  refusal.  With- 
out taking  up  the  various  assignments  and  disposing  of 
them  in  detail  (for  they  are  numerous),  suffice  it  to  say 
that  we  have  carefully  examined  all  the  refused  instruc- 
tions, and  find  that  the  court  properly  disposed  of  them, 
as  they  consisted  either  of  abstract  propositions  of  law, 
without  applicability  in  the  light  of  the  evidence  ad- 
duced, or  were  covered  by  other  instructions  fairly  given. 
These  considerations  affirm  the  judgment  of  the  court 
below,  and  it  is  so  ordered.  Affirmed. 
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Decided  10  July,  1889. 
STATE  v.  MARSHAIili. 

[57  Pac.  902.] 

1.  Discretion  as  to  Order  of  Testimony.— As  the  order  of  proof  is  in  the  dis- 

cretion of  the  court,  there  is  no  error  in  excluding  admissible  testimony,  if  it 
is  subsequently  admitted  on  the  witness  being  recalled. 

2.  Insanity— Competency  of  Evidence.— Evidence  of  acts  of  violence  by 

deceased  toward  defendant  who  killed  him  is  not  competent  to  show  the  in- 
sanity of  defendant. 

8.  Evidence  of  Threats.*— Where  a  homicide  is  defended  on  the  ground  that 
it  was  committed  in  defense  of  defendant's  brother,  evidence  of  threats  of 
deceased  against  defendant  himself  is  inadmissible. 

From  Baker:     Robert  Eakin,  Judge. 

Oliver  and  William  Marshall  were  convicted  of  man- 
slaughter, and  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Martin  L.  Olmstead  and  0.  L.  Miller,  with  an  oral  argu- 
ment by  Mr.  Olmstead. 

For  the  state  there  was  a  brief  over  the  names  of 
Samuel  White,  District  Attorney,  and  Bartlett  Shijyp,  with 
an  oral  argument  by  Mr.  Wltite. 

Mr.  Chibf  Justice  Wolverton  delivered  the  opinion. 

The  defendants  were  indicted  for  the  crime  of  murder 
in  the  first  degree,  for  the  killing  of  one  James  Reid,  of 
Baker  County,  Oregon,  on  the  twenty-first  day  of  April, 
1898,  and  convicted  of  manslaughter.  They  were  tried 
jointly,  and  the  evidence  tended  to  show  that  they  were 
brothers ;  that  Oliver  Marshall,  while  engaged  in  an 
altercation  with  Reid,  attempted  to  strike  him  with  a 


♦Note.— The  numerous  authorities  as  to  the  evidence  in  a  criminal  case  of 
threats  of  the  accused  or  of  the  person  injured  or  killed  are  collected  in  a  note  to 
Uitom  v.  State,  (Fla.),  17  L.  R.  A.  654.— Reporter. 
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slungshot,  and,  after  several  efforts,  succeeded  in  hitting 
him  with  it ;  that  Reid  thereupon  grappled  with  Oliver, 
threw  him  to  the  ground,  held  him  down,  and,  while  so 
holding  him,  the  defendant  William  Marshall  struck 
Reid  over  the  head  two  or  three  times  with  a  Club,  who 
died,  from  the  effects  of  the  injuries  thereby  received, 
two  days  later.  There  was  a  general  plea  of  not  guilty, 
and  at  the  trial  it  was  sought  first  to  justify  the  conduct 
of  Oliver  Marshall  by  showing  that  he  acted  in  self-de- 
fense, and  then  to  excuse  him  upon  the  ground  of  in- 
sanity, and  it  was  sought  to  justify  the  assault  of  William 
Marshall  upon  the  deceased  on  the  ground  of  an  attempt 
to  prevent  the  commission  of  a  felony  upon  the  person 
of  his  brother.  No  objections  were  interposed  to  the  in- 
structions of  the  court,  and  the  only  exceptions  saved  are 
to  the  introduction  of  evidence. 

1.  During  the  course  of  the  trial,  while  the  wife  of 
Oliver  was  upon  the  stand,  the  defendants  sought  to  show 
that  deceased  had  made  certain  threats  against  Oliver, 
which  had  been  communicated  to  him .  The  offer  of  this 
testimony  was  first  rejected,  but  she,  being  recalled,  was 
afterwards  permitted  to  testify  fully  touching  the  alleged 
threats.  The  order  of  proof  being  regulated  by  the  sound 
discretion  of  the  trial  court,  there  was  no  error  in  not 
permitting  the  witness  to  testify  touching  such  threats 
in  the  first  instance. 

2.  The  defendants  also  sought  to  show  specific  acts 
of  violence  on  the  part  of  the  deceased  towards  Oliver, 
with  a  view  to  establishing  his  insanity,  and  consequent 
irresponsibility  for  his  act  in  striking  deceased.  The 
offer  of  evidence  for  that  purpose  was  excluded,  and 
error  is  predicated  thereon.  The  defense  was  allowed 
to  go  fully  into  the  question  of  Oliver's  insanity  at  the 
time  of  the  altercation,  by  calling  competent  witnesses, 
who  testified  that  they  were  acquainted  with  his  mental 
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condition,  and  believed  it  to  be  unsound.  This  was 
proper,  but  it  was  not  regular  to  permit  the  defendant 
to  show  specific  acts  of  the  deceased  towards  him,  for 
the  purpose  of  establishing  his  insanity,  and  there  was 
no  error  in  the  action  of  the  court  touching  the  assign- 
ment. 

3.  The  defendant  William  Marshall  was  permitted 
to,  and  did,  testify  fully  regarding  the  reasons  why  he 
assaulted  the  deceased,  and  based  his  acts  upon  the 
ground  that  he  was  attempting  to  prevent  the  com- 
mission of  a  felony  by  the  deceased  upon  his  brother ; 
and  while  he  was  on  the  stand  he  was  asked  to  state 
what  reasons,  other  than  such  as  he  had  given  touching 
the  fears  he  entertained  for  his  brother's  welfare,  had 
caused  him  to  strike  the  deceased,  and  whether  he 
had  any  fears  for  any  one  else,  to  which  he  replied, 
"He  had  threatened  to  kill  me  before."  On  motion  of 
counsel  for  the  state,  the  answer  was  stricken  out  by  the 
court,  and  its  action  in  that  regard  is  assigned  as  error. 
This  testimony  would  have  been  pertinent  if  this  defend- 
ant had  been  acting  in  defense  of  his  own  person,  but 
was  not  relevant  to  the  inquiry  whether  he  was  attempt- 
ing to  prevent  the  commission  of  a  felony  upon  the  person 
of  his  brother.  There  was  no  error,  therefore,  in  taking 
the  evidence  from  the  jury. 

There  are  other  errors  assigned  in  the  record  touching 
the  admissibility  of  evidence,  but  what  we  have  said,  in 
effect,  disposes  of  all  of  them,  and  no  good  purpose  can, 
therefore,  be  subserved  by  noticing  them  in  detail.  The 
judgment  of  the  court  below  will  be  affirmed,  and  it  is 
so  ordered.  Affirmed. 
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Decided  10  July,  1890. 
I  35  268  FliTKN  v.  BAISIiEY. 

1  ^  g^i  [57  Pac.  908,  45  L.  R.  A.  645.] 

1  40  196 

Uk  alii  1*  VoiLimTARY  Conveyance— Constructive  Fraud.— A  conveyance  of  land 

41  2gg|  made  by  a  debtor  without  a  valuable  consideration  is  prima  fade  fraudulent 

41  244'  as  to  creditors:  Davis  v.  Davis,  20  Or.  78,  cited. 

41  478 

'  o-  2.  Parent  and  Child— Debtor  and  Creditor.*— The  earnings  of  a  minor 

47    4fif  child  who  has  been  in  good  faith  emancipated  by  the  father  cannot  be  taken 

I  05     268  Dy  tne  latter'8  creditors. 

|f48      *  3.  Evidence  of  Emancipation  of  Child.— A  writing  is  unnecessary  to  evi- 

dence the  emancipation  of  an  Infant,  that  (act  may  be  Implied  from  circum- 
stances. 

4.  Infants— Fraudulent  Conveyances.— Where  a  father  in  good  faith  eman- 
cipates his  sons  while  he  is  in  good  financial  circumstances,  and  thereafter 
borrows  money  from  them,  which  they  earned  during  their  minority,  a  con- 
veyance of  real  estate  by  the  lather  to  the  sons  in  consideration  of  such  loans 
is  a  conveyance  upon  a  valuable  consideration,  and  will  not  be  set  aside. 

Prom  Baker  :   Robert  Eakin,  Judge. 

Suit  by  J.  F.  Flynn  against  S.  B.  Baisley  and  others  to 
set  aside  a  deed,  and  to  subject  a  part  of  the  real  property 
described  therein  to  the  lien  of  a  judgment  against  the 
grantor.  From  a  decree  dismissing  the  suit,  plaintiff 
appeals .  Affirmed  . 

For  appellant  there  was  a  brief  over  the  names  of  John 
L.  Rand  and  Hyde  &  Packwood,  with  an  oral  argument  by 
Mr.  Rand. 

For  respondents  there  was  a  brief  over  the  name  of 
Butcher  &  Eastham,  with  an  oral  argument  by  Mr.  W.  F. 
Butcher. 


♦Note.— See  note,  Rights  of  Creditors  in  Personal  Services  of  Debtor  Subject- 
ing Earnings  Not  yet  Due,  with  case  of  Mayers  v.  Kaiser,  21  L.  R.  A.  623;  same 
case  in  39  Am.  St.  Rep.  849  with  note,  Loans  From  Husband  to  Wife. 

See  also  note,  Father's  Right  to  Services  of  Child,  In  62  Am.  St.  Rep.  at  p.  38. 

—Reporter. 
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Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  set  aside  a  deed,  and  to  subject  a 
part  of  the  real  property  described  therein  to  the  lien 
of  a  judgment  against  the  grantor.  It  is  alleged  in  the 
complaint  that  on  July  1,  1893,  the  defendant  S.  B. 
Baisley  executed  to  the  Baker  City  National  Bank  his 
promissory  note  for  the  sum  of  $3,588,  payable  six 
months  after  date,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum ;  that  plaintiff  thereafter  became  the 
owner  thereof,  and  on  March  6,  1898,  recovered  judg- 
ment thereon,  upon  which  an  execution  was  issued,  and 
returned  wholly  unsatisfied ;  that  at  the  time  said  note 
was  executed  Baisley  was  the  owner  in  fee  of  the  south 
i  of  the  southeast  i  and  the  southeast  ±  of  the  southwest 
i  of  section  15,  in  township  7  south,  of  range  38  east  of 
the  Willamette  Meridian  ;  the  west  £  of  the  southeast  i 
of  section  25,  the  south  i  of  section  26,  the  east  $  and 
the  northwest  i  of  section  35,  in  township  8  south,  of 
range  39  east  of  said  meridian,  in  Baker  County ,— con- 
taining one  thousand  acres,  more  or  less ;  that  on  De- 
cember 1,  1894,  Baisley  and  wife,  for  the  expressed 
consideration  of  $6,000,  executed  to  their  sons,  Perry  A. 
and  J.  H.  Baisley,  a  general  warranty  deed  of  said  prop- 
erty ;  that  no  consideration  was  paid  for  the  conveyance; 
that  it  was  executed  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  S.  B.  Baisley  ;  that  the  premises 
therein  described  were  then  of  the  reasonable  value  of 
$10,000 ;  and  that  Baisley  had  no  other  property  out  of 
which  plaintiff's  judgment,  or  any  part  thereof,  can  be 
satisfied.  The  answer  denies  the  material  allegations  of 
the  complaint,  and  avers  that  S.  B.  Baisley,  on  Decem- 
ber 1,  1894,  was  indebted  to  Perry  A.  and  J.  H.  Baisley 
in  the  sums  of  $500  and  $125,  respectively,  in  considera- 
tion of  which,  and  of  their  payment  of  the  sum  of  $25, 
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and  agreement  to  discharge  the  principal  of  two  mort- 
gages to  secure  the  sums  of  $3,350  and  $2,000,  executed 
to  them  a  deed  of  the  north  i  of  lot  3  and  the  south  30 
feet  of  lot  4  in  block  4  in  the  United  States  townsite  of 
Baker  City,  the  east  i  of  section  35,  in  township  8  south 
of  range  39  east,  and  an  undivided  one-tenth  in  fee  and 
a  dower  interest  in  the  other  property  described  in  the 
complaint,  for  which  he  received  an  adequate  considera- 
tion. The  reply  having  put  in  issue  the  allegations  of 
new  matter  in  the  answer,  a  trial  was  had,  resulting  in 
a  decree  dismissing  the  suit,  and  plaintiff  appeals. 

It  is  contended  by  plaintiff's  counsel  that  the  evidence 
shows  that  the  conveyance  was  voluntary,  and  that, 
Baisley  being  indebted  to  plaintiff's  assignor  at  the  time 
it  was  executed,  the  court  erred  in  dismissing  the  suit. 
The  evidence  shows  that  on  December  1,  1894,  said  lots 
in  Baker  City,  together  with  a  building  thereon,  known 
as  "Meier's  Hotel,"  were  incumbered  with  a  mortgage 
executed  by  Baisley  and  wife  to  the  Baker  City  National 
Bank,  to  secure  the  sum  of  $3,350  ;  that  the  east  £  of  sec- 
tion 35  in  township  8  south  of  range  39  east,  was  subject 
to  a  mortgage  executed  by  them  to  the  Lombard  Invest- 
ment Company,  to  secure  the  sum  of  $2,000,  and  that 
such  incumbrance  on  the  hotel  property  was  also  a  second 
lien  thereon,  but  that  the  undivided  one-tenth  of  the  other 
tracts,  equivalent  to  sixty-eight  acres,  was  unincumbered; 
that  the  grantees  in  said  deed  sold  the  lots  in  Baker  City 
some  time  in  1896,  for  the  sum  of  $3,000,  in  consideration 
of  which,  and  the  further  sum  of  $50,  said  bank  entered 
satisfaction  in  full  of  its  mortgage,  thereby  relinquishing 
the  sum  of  $757.58,  and  releasing  the  east  i  of  said  sec- 
tion 35  from  the  lien  thereof ;  that  they  paid  the  interest 
and  $300  of  the  principal  due  upon  said  Lombard  In- 
vestment Company's  mortgage,  and  secured  an  extension 
of  two  years  for  the  payment  of  the  remainder;    that 
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when  said  deed  was  executed  to  them  they  were  aged 
twenty-one  and  nineteen  years,  respectively  ;  that  Perry, 
being  permitted  by  his  father  to  labor  on  his  own  account 
during  the  latter  years  of  his  minority,  and  to  retain  his 
earnings,  operated  a  boarding  house  at  the  gold  mines 
in  said  county,  and  was  thereafter  employed  as  a  book- 
keeper in  the  Baker  City  National  Bank,  whereby  he 
accumulated  the  sum  of  $500,  which  he  loaned  to  his 
father  prior  to  the  execution  of  the  deed;  that  J.  H. 
Baisley  labored  under  the  same  privileges  and  conditions 
as  his  brother,  and  earned  $125  during  his  minority, 
which  he  loaned  to  his  father,  and  which  the  latter  owed 
him  at  the  time  the  deed  was  executed.  It  is  argued  by 
plaintiff's  counsel  that  this  money  belonged  to  the  father, 
and.  that  his  being  indebted  at  that  time  constituted  it  a 
trust  fund  for  the  benefit  of  his  creditors,  and,  this  being 
so,  the  conveyance,  as  to  that  part  of  the  consideration, 
was  voluntary.  This  must  depend  upon  whether  Bais- 
ley had  in  good  faith  emancipated  his  sons  before  they 
earned  the  money. 

1.  A  conveyance  of  lands  without  a  valuable  con- 
sideration, by  one  who  is  indebted  at  the  time,  is  pre- 
sumptively a  fraud  upon  his  creditors,  who  have  an 
equitable  right  to  set  it  aside  or  to  avoid  it,  at  least  to 
the  extent  of  the  debts  due  them  :  Elfelt  v.  Hinch,  5  Or. 
255 ;  Davis  v.  Davis,  20  Or.  78  (25  Pac.  140);  Sterry  v. 
Arden,  1  Johns.  Ch.  261. 

It  being  the  duty  of  an  infant  to  labor  for  his  parent 
in  consideration  of  the  latter's  furnishing  him  main- 
tenance and  education,  it  has  been  held  that  a  deed  of 
land  executed  by  an  insolvent  parent  to  his  infant  child 
in  consideration  of  services  rendered  or  to  be  rendered 
during  his  minority  is  voluntary,  and  void  as  to  cred- 
itors of  the  grantor:  Swartz  v.  Hazlett,  8  Cal.  118; 
Stumbaugh  v.  Anderson,  46  Kan.  541  (26  Pac.  1045) .    A 
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father,  who  was  insolvent,  having  made  a  deed  to  his 
minor  son  in  consideration  of  wages  earned  and  a  note 
executed  by  him,  it  was  held  that  the  conveyance  was 
voluntary,  and  void  as  to  the  grantor's  creditors  :  Win- 
chester v.  Reid,  53  N.  C.  (8  Jones,  Law),  377.  In  Bell 
v.  Hallenback,  Wright  (Ohio),  752,  it  is  held  that  if  a 
father,  who  at  the  time  is  indebted,  invests  the  earnings 
of  the  minor  children  in  real  estate,  and  takes  the  title 
in  their  names,  the  premises  will  be  charged  with  the 
debts  he  then  owed.  In  Jolly  v.  Kyle,  27  Or.  95  (39 
Pac.  999),  it  is  said  :  " Conveyances  from  one  relative 
to  another,  when  attacked  by  the  creditors  of  the  grantor, 
will  always  be  closely  scrutinized,  for,  from  the  very 
relation  of  the  parties,  it  is  scarcely  to  be  supposed  that 
the  circumstances  and  intention  of  the  grantor  were  not 
known  to  the  grantee."  To  the  same  effect  see,  also, 
Burt  v.  Timmons,  29  W.  Va.  441  (2  S.  E.  780);  Slwber 
v.  Wheeler,  113  N.  C.  370  (18  S.  E.  328). 

2.  Where,  however,  the  parent  has  in  good  faith 
emancipated  his  minor  child,  and  relinquished  all  right 
to  his  earnings,  his  creditors  cannot  reach  earnings  there- 
after acquired  by  such  minor  to  apply  them  in  payment 
of  the  parent's  debts  :  17  Am.  &  Eng.  Enc.  Law  (1  ed.), 
379.  In  Jenney  v.  Alden,  12  Mass.  375,  a  father,  who 
was  in  good  financial  circumstances,  having  agreed  that 
his  minor  son  should  have  the  benefit  of  his  own  wages, 
the  latter  sent  his  earnings  from  time  to  time  to  his 
father,  who  invested  them  in  real  property,  taking  the 
title  in  his  son's  name  ;  and  the  father  thereafter  becom- 
ing insolvent,  it  was  held  that  the  property  was  not  liable 
for  the  payment  of  his  debts.  In  Atwood  v.  Holcomb,  39 
Conn.  270  (12  Am.  Rep.  386),  it  is  held  that  a  father, 
acting  in  good  faith,  may  make  a  valid  gift  to  his  minor 
son  of  his  time  and  future  earnings,  although  insolvent 
at  the  time.     In  Clemens  v.  Brillhart,  17  Neb.  335  (22 
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N.  W.  779)4  Mr.  Justice  Maxwell  says:  "Creditors 
have  no  vested  rights  in  the  future  earnings  of  the  minor 
children  of  the  debtor."  "A  son,"  says  Mr.  Justice 
Black  in  McCloskey  v.  Cyphert,  27  Pa.  St.  220,  "is  bound 
to  render  obedience  to  his  father  until  he  is  twenty-one 
years  of  age.  The  father  may  employ  him  about  his 
own  business  without  paying  him  wages,  or  hire  him 
out,  and  appropriate  his  earnings,  if  he  sees  fit.  But 
he  may  also  let  him  go  free  from  his*  service  whenever 
he  chooses.  If  he  happens  to  be  in  debt,  he  is  not  bound 
to  work  his  son  or  daughter  as  he  would  work  a  horse  or 
slave  for  the  benefit  of  his  creditors."  To  the  effect  that 
the  right  of  a  parent  to  the  labor  of  his  child  during  its 
minority  is  personal,  and  that,  though  insolvent  at  the 
time,  he  may,  for  the  best  interest  of  the  child,  emanci- 
pate him,  and,  as  a  consequence,  place  his  earnings 
beyond  the  reach  of  his  creditors,  see  Donegan  Y.Davis, 
66  Ala.  362 ;  Shortel  v.  Young,  23  Neb.  408  (36  N.  W. 
572);  Beaver  v.  Bare,  104  Pa.  St.  58  (49  Am.  Rep.  567); 
Wambold  v.  Vick,  50  Wis.  456  (7  N.  W.  438);  Lackman  v. 
Wood,  25  Cal.  147;  Wilson  v.  McMillan,  62  Ga.  16  (35 
Am.  Rep.  115). 

3.  A  writing  is  unnecessary  to  evidence  the  emanci- 
pation of  an  infant,  it  having  been  held  that  his  liberation 
may  be  established  by  direct  evidence  or  implied  from 
circumstances :  Wood,  Mast.  &  Serv.  §  25 ;  Dierker  v. 
Hess,  54  Mo.  246;  Monaghan  v.  School  Dist.,  38  Wis. 
100  ;  Wilson  v.  McMillan,  62  Ga.  16  (35  Am.  Rep.  115) . 
Nor  is  it  necessary  that  the  infant  should  abandon  his 
home,  or  turn  his  parent  out  of  doors,  to  afford  proof 
of  the  latter 's  relinquishment  of  his  earnings.  "The 
emancipation  of  the  son  from  the  father's  control,"  says 
Mr.  Justice  Black,  in  McCloskey  v.  Cyphert,  27  Pa.  St. 
220,  "may  be  as  perfect  when  they  both  live  together 

85  Ob.— 18. 
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under  the  same  roof  as  if  they  were  separated.  The 
father's  renunciation  of  all  legal  right  to  the  son's  labor 
is  not  less  absolute  because  other  family  ties  continue 
unbroken,  and  the  son's  security  in  his  rights  of  property 
would  not  be  at  all  increased  by  turning  his  father  out 
of  doors."  To  the  same  effect,  see  Donegan  v.  Davis,  66 
Ala.  362;  Johnson  v.  Silsbee,  49  N.  H.  543;  Penn  v. 
Whitehead,  17  Grat.  503  (94  Am.  Dec.  478);  Beaver  v. 
Bare,  104  Pa.  St.-  58  (49  Am.  Rep.  567). 

4.  Considering  the  facts  of  the  case  at  bar  in  the  light 
of  these  decisions,  we  think  the  evidence  shows  that  Bais- 
ley in  gooc\,  faith  emancipated  his  sons  while  he  was  in 
good  financial  circumstances,  and  that  they  thereafter 
earned  the  money  which  they  loaned  to  him,  and  which 
formed  a  part  of  the  consideration  for  the  deed.  The 
books  of  the  Baker  City  National  Bank,  being  offered  in 
evidence,  showed  that  Perry  had  deposited  money  in  said 
bank  from  time  to  time,  until  his  account  exceeded  $500, 
against  which  he  drew  for  that  amount,  and  loaned  it  to 
his  father,  who  had  not  repaid  the  same  when  the  deed 
was  executed.  The  evidence  of  the  manner  in  which  J. 
H.  Baisley  earned  the  money  which  he  loaned  to  his 
father  is  not  so  clear ;  but,  the  sum  being  small,  it  was 
probably  not  considered  so  important.  No  testimony 
was  introduced  by  the  plaintiff,  however,  tending  to  show 
that  he  had  not  earned  or  loaned  it.  S.  B.  Baisley,  be- 
ing indebted  to  his  sons  on  a  bona  fide  claim  in  the  sums 
named,  though  also  indebted  to  others  at  the  time,  had  a 
right  to  prefer  them  if  he  did  not  reserve  to  himself  some 
secret  benefit  (Jolly  v.  Kyle,  27  Or.  95,  39  Pac.  999),  and 
we  think  there  is  no  evidence  tending  to  show  that  such 
was  the  case.  True,  he  exchanged  labor  with  them,  and 
helped  them  to  make  hay  on  a  part  of  the  land  conveyed, 
performing  about  one  and  one-half  months'  work  for 
them  in  four  years,  but  the  evidence  fails  to  show  that 
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he  derived  any  secret  benefit  therefrom,  and  it  must  be 
inferred  that  the  sons'  labor  for  him  in  return  was  an 
adequate  compensation  therefor. 

The  lower  court  found  that  at  the  time  of  the  convey- 
ance the  lots  in  Baker  City  were  worth  from  $2,000  to 
$2,500,  and  that  the  other  land  was  worth  $9  per  acre. 
There  being  three  hundred  and  eighty-eight  acres  of  the 
latter,  if  the  value  of  the  lots  be  estimated  at  $2,500, 
the  aggregate  value  of  the  property  conveyed  would  be 
$5,992.  While  there  is  some  conflict  in  the  testimony  as 
to  the  value  of  the  land  on  December  1,  1894,  we  think 
the  court  found  the  full  value  thereof,  considering  the 
great  financial  depression  prevailing  at  that  time.  It 
will  be  remembered  that  in  1896  the  receiver  of  the 
Baker  City  National  Bank  released  a  second  mortgage  on 
the  east  i  of  section  35,  relinquishing  the  sum  of 
$757.58.  This  tract  was  then  subject  to  the  Lombard 
Investment  Company's  prior  mortgage  of  $2,000,  and 
from  the  satisfaction  of  the  second  mortgage  it  must  be 
inferred  that  the  receiver  considered  it  of  no  greater 
value  than  the  amount  of  such  prior  incumbrance,  or 
$6.25  per  acre.  The  evidence  also  shows  that  this  tract 
is  the  most  valuable  portion  of  the  whole  premises  con- 
veyed. S.  B.  Baisley  was  the  owner  of  a  dower  interest 
in  the  tracts  of  which  he  was  seised  of  an  undivided 
one-tenth  interest,  but,  the  person  for  whose  life  he  held 
such  estate  having  died  soon  after  the  conveyance  to  his 
sons,  the  value  thereof  is  not  computed  ;  but,  if  it  were, 
we  nevertheless  think  that  an  adequate  consideration  was 
paid  for  the  conveyance,  and  hence  it  follows  that  the 
decree  is  affirmed.  Affirmed. 
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Decided  10  July,  1800. 
farasl  STATE  v.  WONG  GEE. 

'"  42°l  [57Pac.0l4.] 

1.  Postponement  of  Trial—Discretion.— Where  it  does  not  appear  what  cer- 

tain absent  witnesses  were  expected  to  prove,  nor  that  their  testimony  would 
be  material  if  produced,  it  was  not  an  abuse  of  discretion  for  the  court  to  refuse 
to  postpone  the  trial  until  these  witnesses  could  be  obtained :  State  v.  Ftester, 
82  Or.  254,  cited. 

2.  Evidence  of  Threats  and  Other  Crimes.— In  a  prosecution  for  homicide, 

it  appeared  that  defendant  had  threatened  to  kill  the  deceased  and  a  third 
person,  and  that,  at  the  time  of  killing  the  deceased,  defendant  had  also  shot 
and  injured  such  third  person.  Held  that,  as  the  threats  against  such  third 
person  and  the  assault  upon  him  were  a  part  of  the  same  transaction  as  the 
homicide,  evidence  of  them  was  properly  admitted. 

From  Union  :     Robert  Eakin,  Judge. 

Wong  Gee  was  convicted  of  murder  in  the  second  de- 
gree, and  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  L.  A.  Estcb. 

For  the  state  there  was  a  brief  over  the  names  of  Sam- 
uel  White,  District  Attorney,  D.  R.  N.  Blackburn,  Attor- 
ney-General, and  Thos.  G.  Hailcy,  with  an  oral  argument 
by  Mr.  White. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  The  defendant  was  convicted  of  murder  in  the 
second  degree,  and  appeals,  assigning  error  in  overrul- 
ing his  application  for  a  postponement  of  the  trial,  and 
in  the  admission  of  certain  testimony.  The  record  shows 
that  he  was  indicted  on  Thursday,  the  sixth  of  October, 
1898,  arraigned  on  the  same  day,  and  given  until  the 
following  morning  at  9  o'clock  to  plead.  He  appeared 
in  person  and  by  his  attorney  at  the  hour  fixed,  and  en- 
tered a  plea  of  not  guilty,  and,  upon  inquiry  by  the  court 
as  to  when  he  could  be  ready  for  trial,  his  counsel  said 
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that  he  had  just  been  employed ;  that  his  client  could 
not  speak  the  English  language  ;  that  he  had  not  talked 
with  him,  and  had  no  time  in  which  to  make  prepara- 
tions for  the  trial ;  that  the  witnesses  for  the  defendant 
were  all  Chinese,  some  of  them  being  out  of  the  county ; 
and  that  he  thought  it  impossible  to  be  ready  for  trial 
within  a  week.  The  court,  however,  set  the  trial  for  the 
following  Monday,  at  1 :30  P.  M.,  at  which  time  the  de- 
fendant's counsel  informed  the  court  that  the  sheriff  had 
not  made  a  return  of  the  subpoenas  issued  for  witnesses 
on  behalf  of  the  defendant,  and  that  he  had  no  assurance 
that  they  would  be  subpoenaed  or  present  at  the  trial, 
and  therefore  objected  to  calling  a  jury  at  that  time,  and 
asked  for  a  continuance  until  the  subpoenas  should  be 
returned.  The  court  overruled  his  objection,  and  pro- 
ceeded with  the  impaneling  of  the  jury,  saying  that  no 
evidence  would  be  taken  until  the  following  morning. 
On  the  next  day,  and  before  the  trial  commenced,  the 
defendant's  counsel  stated  to  the  court  that  the  subpoenas 
theretofore  issued  had  been  returned  by  the  sheriff,  with 
the  indorsement  that  the  persons  named  therein  could 
not  be  found  within  his  county,  and  that  one  of  the  wit- 
nesses, named  Lee  Bing,  who  resided  at  Sumpter,  in 
Baker  County,  had  been  notified  by  the  sheriff,  over 
the  telephone,  of  the  subpoena  issued  for  him,  and  had 
promised  to  be  in  attendance  at  the  trial  to  testify  in  be- 
half of  the  defendant,  but  had  failed  to  comply  with  his 
promise ;  and  thereupon  asked  for  a  postponement  of 
forty-eight  hours,  to  enable  him  to  procure  the  attend- 
ance of  the  witnesses  for  whom  subpoenas  had  been 
issued,  and  for  a  bench  warrant  for  the  witness  Lee  Bing. 
At  this  time  defendant's  counsel  offered  to  make  an  affi- 
davit for  continuance,  and  was  directed  by  the  court  to 
dictate  it  to  the  stenographer,  which  the  record  shows 
was  done  accordingly,  but  it  is  not  to  be  found  in  the 


278  State  v.  Wong  Gee.  [35  Or. 

record.  These  several  motions  and  objections  were  over- 
ruled, and  constitute  the  first  assignment  of  error  relied 
upon  for  a  reversal  of  the  judgment.  An  application  for 
the  postponement  of  a  trial  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  its  action  thereon  will  not 
be  reviewed  or  disturbed  on  appeal,  except  for  abuse  of 
discretion:  State  v.  Fiester,  32  Or.  254  (50  Pac.  561). 
It  is  nowhere  shown  that  the  witnesses  described  by  the 
defendant,  if  present  at  the  trial,  would  have  testified  to 
any  fact  material  to  the  defendant's  case.  There  is  no 
statement  to  be  found  anywhere  in  the  record  of  what 
the  defendant  expected  to  prove  by  them,  and  no  show- 
ing as  to  the  materiality  of  their  testimony.  Under  these 
circumstances,  there  was  manifestly  no  abuse  of  discre- 
tion in  denying  the  application  for  a  postponement  of  the 
trial. 

2.  The  remaining  assignments  of  error  relate  to  the 
ruling  of  the  trial  court  in  admitting  testimony  tending 
to  show  that,  at  the  time  of  the  homicide,  the  defendant 
attempted  to  and  did  inflict  bodily  injury  upon  one  Jo 
Boo,  by  shooting  him  with  a  pistol,  and  that  three  or 
four  days  before  the  homicide  he  threatened  to  shoot 
him  and  the  deceased.  But  this  testimony  was  compe- 
tent. The  killing  occurred  during  a  quarrrel  over  a 
gambling  game  which  was  being  conducted  by  the  de- 
ceased and  Jo  Boo,  and  the  shooting  of  the  latter  was  a 
part  of  the  same  transaction.  It  was  impossible  to  de- 
tail the  entire  occurrence  without  giving  evidence  of  the 
attempt  to  shoot  Jo  Boo  as  well  as  the  deceased.  So, 
too,  with  reference  to  the  threats  alleged  to  have  been 
made  by  the  defendant  a  few  days  before  the  homicide, 
they  were  a  part  of  one  and  the  same  conversation  or 
statement  made  by  the  defendant.  There  being  no  error 
in  the  record,  the  judgment  of  the  court  below  must  be 
affirmed,  and  it  is  so  ordered.  Affirmed. 
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Decided  12  June,  1800. 
BOWMAN  v.  BOWMAN. 

[57  Pac.  546.1 

1.  Revocation  of  Parol  License.— A  parol  license  cannot  be  revoked  after 

the  licensee  has  expended  money  or  performed  labor  In  making  valuable  and 
permanent  Improvements  on  the  land  on  the  faith  thereof:  Huston  v.  Bybee, 
17  Or.  140;    Combs  v.  Slayton,  19  Or.  99;    Garrett  v.  Bishop,  27  Or.  849,  cited. 

2.  Adverse  Possession  of  Water  Right.— No  adverse  user  can  be  initiated 

until  the  persons  possessing  the  superior  title  are  deprived  of  Its  benefit  in 
such  a  substantial  manner  as  to  notify  them  that  their  rights  are  being  in- 
vaded:*   Wimcr  v.  Mmmons,  27  Or.  1,  cited. 

3.  Parties  to  Suit  to  Determine  Water  Rights.— In  a  suit  to  determine  an 

adverse  claim  to  the  use  of  water  from  Irrigating  ditches,  to  enjoin  defendants 
from  interfering  therewith,  and  to  recover  damages  for  an  alleged  trespass,  a 
defendant,  who,  at  the  request  of  another  defendant,  tapped  the  ditches  in 
question,  and  owns  a  tract  of  land  across  a  corner  of  which  one  of  them  is 
constructed,  Is  a  proper  party. 

4.  Measure  of  Right  of  Appropriation.— A  paramount  right  to  use  the 

waters  of  an  irrigating  ditch  In  irrigating  a  tract  of  land  is  measured  by  the 
owner's  necessities,  and  not  by  the  capacity  of  the  ditch. 

From  Union:     Robert  Eaktn,  Judge. 

Suit  by  Isaac  T.  Bowman  against  J.  W.  and  A.  C.  Bow- 
man. From  a  decree  in  favor  of  plaintiff,  defendants  ap- 
peal. Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Baker  &  Baker,  with  an  oral  argument  by  Mr.  J.  F.  Baker. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thos.  II.  Cratvford. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  determine  an  adverse  claim  to  the  use 
of  water,  to  enjoin  defendants  from  interfering  with  an 
irrigating  ditch,  and  to  recover  damages  for  an  alleged 
trespass.     Plaintiff  alleges  that  he  is  the  owner  of  two 

♦Notk.— To  the  same  effect,  see  North  Powder  Milling  Co.  v.  Oouffftanour,  34 
Or.  9.— Reporter. 
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hundred  acres  of  land  in  Union  County,  and  that  the 
defendants  own  one  hundred  and  sixty  acres  adjoining 
thereto  on  the  south,  through  which  tracts  Big  Creek 
flows  in  a  southerly  direction  ;  that  in  1869  his  grantor 
diverted  five  hundred  inches  of  water,  miners'  measure, 
from  the  east  side  of  said  creek,  and  in  1872  two  hun- 
dred and  fifty  inches,  miners'  measure,  from  the  west 
side  thereof,  which  by  means  of  ditches  he  appropriated 
to  the  irrigation  of  his  land ;  that  the  defendants,  un- 
lawfully claiming  to  have  some  interest  in  or  right  to 
the  easement,  tapped  the  ditches  and  appropriated  the 
water,  in  consequence  of  which  he  has  sustained  damage 
in  the  sum  of  $250.  The  defendants,  denying  the  ma- 
terial allegations  of  the  complaint,  aver  that  their  prede- 
cessor in  interest  aided  plaintiff's  grantor  in  constructing 
said  ditches,  under  an  agreement  that  one-half  of  the 
water  flowing  therein  should  be  appropriated  to  their 
land,  notwithstanding  which  plaintiff  has  used  more 
than  his  share  thereof,  whereby  they  have  been  damaged 
in  the  sum  of  $100.  The  reply  having  put  in  issue  the 
allegations  of  new  matter  contained  in  the  answer,  a 
trial  was  had,  resulting  in  a  decree  awarding  to  plaintiff 
the  sum  of  $25,  as  damages ;  giving  him  from  the  east- 
side  ditch  seventy-five  and  from  the  west  side  fifteen 
inches  of  water,  miners'  measure,  under  six-inch  pres- 
sure ;  and  perpetually  enjoining  defendants  from  inter- 
fering with  said  ditches,  or  the  plaintiff's  use  of  the 
water  flowing  therein,  to  the  extent  of  such  award,  from 
which  decree  defendants  appeal. 

1.  It  is  contended  that  defendants'  predecessor  in 
interest,  having,  in  consideration  of  obtaining  water  to 
irrigate  his  land,  aided  plaintiff's  grantor  in  extending 
the  ditches  in  order  that  the  latter  might  procure  the 
use  of  water  for  a  beneficial  purpose,  thereby  acquired 
an  easement  in  the  ditches,  and  such  a  right  to  the  use 
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of  the  water  flowing  therein  as  to  render  the  license 
under  which  he  performed  the  labor  irrevocable,  and 
that,  acting  upon  this  claim  of  right,  the  defendants  and 
those  from  whom  they  derived  their  title  have  for  a 
period  of  more  than  ten  years  used  a  sufficient  quan- 
tity of  water  to  irrigate  the  cultivated  portion  of  their 
said  land,  by  which  means  a  prescriptive  right  has  been 
acquired  to  continue  the  use  thereof.  If  the  evidence 
bore  out  this  contention,  a  reversal  of  the  decree  would 
necessarily  follow,  for  the  rule  is  well  settled  in  this  state 
that  a  parol  license  cannot  be  revoked  after  the  licensee 
has  expended  money  or  performed  labor  in  making  valu- 
able and  permanent  improvements  on  real  property  upon 
the  faith  of  such  license  :*  Coffman  v.  Bobbins,  8  Or.  278; 
Huston  v.  Bybee,  17  Or.  140  (2  L.  R.  A.  568,  20  Pac.  51) ; 
Combs  v.  Slayton,  19  Or.  99  (26  Pac.  661) ;  Curtis  v.  La 
Grande  Water  Co.,  20  Or.  34  (10  L.  R.  A.  404,  23  Pac. 
808,  and  25  Pac.  378)  ;  McBroom  v.  Thompson,  25  Or. 
559  (42  Am.  St.  Rep.  806,  37  Pac.  57);  Garrett  v.  Bishop, 
27  Or.  349  (41  Pac.  10) .  The  doctrine  thus  announced 
is  not  novel,  for  it  has  been  repeatedly  held  that  a  parol 
license  to  do  some  act  on  the  servient  estate  is,  when 
executed,  irrevocable:  Washburn,  Easm.  *560;  Morse 
v.  Copeland,  2  Gray,  302  ;  Johnson  v.  Skillman,  29  Minn. 
95  (43  Am.  Rep.  192)  ;  De  Graffenried  v.  Savage,  9  Colo. 
App.  131  (47  Pac.  902). 

Considering  the  rights  of  the  respective  parties,  the 
evidence  tends  to  show  that  in  1871  William  Wilson 
settled  upon  said  two  hundred-acre  tract,  then  unsur- 
veyed  lands  of  the  United  States,  through  which  Big 
Creek  flows  ;  that  in  1872  he  dug  a  ditch  from  the  east 
side  of  said  stream,  and  appropriated  water  therefrom, 
and  that,  after  he  had  perfected  his  title  to  said  land, 


•Note.— The  llcenne  here  referred  to  must  be  more  than  a  mere  passive  acqui- 
escence.   Lavery  v.  Arnold,  post .—Reporter. 
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plaintiff,  on  December  17,  1890,  became  the  owner, 
thereof;  that  in  1871  P.  H.  Miles  settled  upon  a  tract 
of  land  adjoining  Wilson's  on  the  north,  dug  a  ditch 
from  the  west  side  of  Big  Creek,  and  made  an  appropri- 
ation of  the  waters  thereof  ;  that  in  1875  I.  Hyatt  settled 
upon  a  tract  of  public  land  adjoining  Wilson's  on  the 
south,  and  in  1877  extended  Wilson's  ditch  to  his  land, 
and  the  next  year  he  and  Wilson  jointly  extended  the 
Miles  ditch  to  their  tracts,  and  appropriated  the  water 
in  irrigating  the  same ;  that,  the  title  to  the  land  on 
which  Hyatt  settled  having  been  obtained  from  the  gen- 
eral government,  the  defendant  Mrs.  A.  C.  Bowman  on 
April  16,  1888,  became  the  owner  thereof ;  that  plaintiff 
has  in  cultivation  about  seventy-five  acres  on  the  east 
and  about  fifteen  on  the  west  side  of  Big  Creek,  and 
Mrs.  Bowman  has  in  cultivation  twelve  and  three-fourths 
acres  on  the  east  and  about  seven  on  the  west  side  thereof, 
which  lands  are  arid,  but  when  properly  irrigated  become 
very  productive  ;  that  in  1893,  Big  Creek  becoming  low, 
plaintiff  appropriated  nearly  all  the  water  in  the  ditches, 
claiming  a  right  thereto  under  Wilson's  appropriation, 
but  defendants,  insisting  that  Hyatt  had  a  right  to  use 
one-half  thereof,  and  that  they,  as  his  successors,  were 
entitled  to  the  same  quantity,  tapped  the  ditches  and 
appropriated  a  part  of  the  water,  and  in  1897,  the  stream 
again  becoming  low,  the  controversy  was  renewed,  to 
settle  which  this  suit  was  instituted  July  13  of  that  year. 
We  think  the  evidence  conclusively  shows  that  Wilson 
had  the  prior  right  to  the  water  from  the  east  side  ditch, 
and,  if  any  remained  after  he  had  used  sufficient  to  irri- 
gate his  cultivated  land,  Hyatt  was  entitled  to  it,  and 
that  plaintiff,  having  succeeded  to  Wilson's  rights,  is 
entitled,  unless  deprived  thereof  by  an  adverse  user,  to 
appropriate  a  sufficient  quantity  from  the  east  side  ditch 
to  irrigate  his  cultivated  land  lying  on  that  side  of  the 
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creek  ;  that,  after  the  needs  of  Miles'  successor  in  inter- 
est are  fully  satisfied  from  the  water  flowing  in  the  west 
side  ditch,  plaurtiff  is  entitled  to  a  sufficient  quantity,  if 
there  be  that  amount,  to  irrigate  his  cultivated  land 
lying  an  that  side  of  the  creek  ;  and  that,  if  any  water 
then  remain  in  either  ditch,  the  defendants  are  entitled 
to  the  same. 

2.  Upon  the  question  of  a  prescriptive  right,  the  evi- 
dence shows  that  Hyatt  never  made  an  adverse  claim  to 
the  use  of  the  water  in  either  ditch.  He  conveyed  his 
interest  in  the  land  and  water  right  appurtenant  thereto 
to  P.  Brannon,  who  died  seised  thereof,  but  it  does  not 
appear  that  he  ever  made  any  adverse  use  of  the  water. 
His  widow  (now  Mrs.  McGann)  testifies  that  they  had 
all  the  water  they  needed  to  irrigate  their  land,  but  this 
fact  she  infers  from  the  growth  of  the  grain  and  fruit 
trees  thereon.  No  adverse  user  can  be  initiated  until 
the  persons  possessing  the  superior  use  are  deprived  of 
its  benefit  in  such  a  substantial  manner  as  to  notify  them 
that  their  rights  are  being  invaded ;  and,  as  it  does  not 
appear  that  there  was  any  scarcity  of  water  until  after 
Mrs.  Bowman  acquired  title  to  her  land,  she  can  have 
acquired  no  right  thereto  by  prescription :  Wimer  v. 
Simmons,  27  Or.  1  (39  Pac.  6)  ;  Anaheim  Water  Co.  v. 
Semitropic  Water  Co.,  64  Gal.  186  (30  Pac.  623);  Union 
Mining  Co.  Y.Ferris,  2  Sawy.  176  (Fed.  Cas.  No.  14,371). 
If  it  be  assumed,  however,  that  Mrs.  Bowman's  adverse 
use  began  with  her  entry  upon  the  premises,  it  could  not 
deprive  plaintiff  of  his  right,  because  she  had  not  been 
in  possession  ten  years  when  this  suit  was  commenced, 
and  there  was  no  adverse  holding  prior  thereto  to  which 
she  could  tack  her  claim,  and  thus  complete  the  statu- 
tory limit. 

3.  It  is  contended  that  the  suit  should  be  dismissed 
as  to  the  defendant  J.  W.  Bowman,  for  the  reason  that 
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he  was  improperly  joined.  No  motion  to  that  effect  was 
made  in  the  court  below.  Besides,  the  evidence  shows 
that  he,  at  the  request  of  Mrs.  Bowman,  tapped  plain- 
tiff's ditches,  and  that  he  owns  a  tract  of  land  across  a 
corner  of  which  one  of  the  ditches  is  constructed,  and 
for  these  reasons  he  was  properly  made  a  party,  and 
liable  with  his  co-defendant  for  the  damages  awarded, 
which  are  not  unreasonable. 

4.  It  is  further  contended  by  defendants'  counsel  that 
the  court  erred  in  decreeing  that  the  water  to  which 
plaintiff  was  entitled  should  be  measured  under  a  pres- 
sure of  six  inches.  The  only  evidence  tending  to  show 
the  extent  of  plaintiff's  right  is  the  testimony  of  W.  D. 
Emily,  who  says  that  one-half  of  an  inch  of  water  per 
acre  in  ordinary  seasons,  and  one  inch  per  acre  in  dry 
seasons,  is  required  to  irrigate  his  land ;  but  no  refer- 
ence is  here  made  to  "miners'  inches."  This  witness, 
having  said  that  the  east-side  ditch  had  a  carrying 
capacity  of  sixty  or  sixty-five  inches,  was  asked,  "How 
do  you  mean  that  to  be  measured?"  to  which  he  replied, 
"Just  the  natural  flow  through  the  ditch."  He  did  not 
say,  however,  that  the  quantity  of  water  necessary  to 
irrigate  an  acre  of  land  should  be  measured  in  this 
manner.  At  the  trial  it  was  stipulated  that  Dunham 
Wright  should  measure  the  ditch  at  its  narrowest  point, 
and  submit  the  notes  of  his  survey  to  a  mining  engineer 
to  calculate  the  quantity  of  water  flowing  therein  "of 
miners'  inches  under  a  six-inch  pressure."  Wright, 
appearing  as  a  witness,  testifies  that  he  made  this  sur- 
vey, and  gives  the  measurements  taken;  but,  if  any 
person  from  the  notes  of  this  survey  made  the  calcula- 
tion agreed  upon,  no  evidence  thereof  appears  in  the 
transcript.  Nor  can  this  be  important,  for  plaintiff  pos- 
sessed the  paramount  right  to  the  use  of  the  water  by 
reason  of  his  grantor's  prior  appropriation,  in  conse- 
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quence  of  which  he  is  entitled  to  a  sufficient  quantity  to 
irrigate  the  land  he  has  in  cultivation  ;  and  this  right  is 
to  be  measured  by  the  necessity,  and  not  by  the  capacity 
of  the  ditch.  It  may  reasonably  be  inferred  from  the 
pleadings  and  the  stipulation  that  the  case  was  tried 
upon  the  theory  that  the  quantity  of  water  necessary  to 
irrigate  an  acre  of  land  was  to  be  measured  in  miners' 
inches,  and,  there  being  no  statute  in  this  state  on  the 
subject,  such  measurement  must  depend  upon  the  cus- 
toms adopted  in  particular  neighborhoods,  which  are 
probably  not  of  such  universal  application  as  to  be 
judicially  noticed.  But,  since  it  has  been  held  that  in 
some  sections  a  miners'  inch  is  to  be  measured  under  a 
pressure  of  six  inches  (Cole  v.  Logan,  24  Or.  304,  33  Pac. 
568 ;  Low  v.Rizor,  25  Or.  551,  37  Pac.  82),  it  is  quite 
evident  that  the  stipulation  and  the  pleadings  supply  the 
lack  of  proof  as  to  the  particular  custom,  and  show  that 
the  witness  Emily  meant,  and  the  parties  understood, 
that  the  quantity  of  water  necessary  to  irrigate  an  acre 
of  land  was  to  be  so  measured.  Believing  such  to  have 
been  the  understanding  of  the  parties  and  of  the  trial 
court,  we  must  affirm  the  decree,  and  it  is  so  ordered. 

Affirmed. 

Decided  11  August,  1899. 
OREGON   REAX,  EST.  CO.  v.  MUI/TNOMAII  COUNTY. 

[58  Pac.  106.] 

Taxes— Injunction— Costs  of  Collection.— An  injunction  will  not  issue  to 
restrain  the  collection  of  an  additional  percentage  on  taxes  imposed  to  cover 
the  costs  and  expenses  of  keeping  the  tax  roll  open  beyond  the  period  pre- 
scribed by  statute  even  if  such  addition  is  unauthorized,  where  there  has  been 
no  attempt  to  collect  such  percentage  by  legal  means,  and  no  such  attempt  has 
been  threatened. 

From  Multnomah  :     John  B.  Cleland,  Judge. 
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Bill  by  the  Oregon  Real  Estate  Company  against  Mult- 
nomah County  and  the  sheriff  thereof.  From  a  decree 
granting  plaintiff  a  part  of  the  relief  sought,  defendants 
appeal .  Reversed  . 

For  appellants  there  was  a  brief  over  the  names  of 
Carey  &  Mays  and  Russell  E.  Sewall,  District  Attorney, 
with  an  oral  argument  by  Mr.  Chas.  H.  Carey. 

For  respondent  there  was  a  brief  over  the  name  of 
Pipes  &  Tifft,  with  an  oral  argument  by  Mr.  Martin  L. 
Pipes. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  restrain  the  collection  of  taxes 
on  the  twenty  per  centum  added  by  the  State  Board  of 
Equalization  in  1896  to  the  valuation  of  plaintiff's  real 
property  in  Multnomah  County  as  appraised  by  the  as- 
sessor, and  also  to  enjoin  the  collection  of  two  per  cent, 
on  the  taxes  of  the  plaintiff,  imposed  by  the  county  court 
to  cover  the  costs  and  expenses  of  keeping  the  tax  roll 
open  beyond  the  period  prescribed  by  statute.  Upon  the 
authority  of  Dayton  v.  Board  of  Equalization,  33  Or.  131 
(50  Pac.  1009,  and  55  Pac.  23),  the  court  below  denied  the 
relief  first  prayed  for,  but  entered  a  decree  perpetually 
enjoining  the  collection  of  the  additional  two  per  cent. 
From  this  decree  the  county  appeals,  claiming  that  the 
orders  of  the  county  court  imposing  such  per  cent,  were 
legal  and  valid ;  but,  if  not,  that  the  plaintiff  has  mis- 
taken its  remedy.  The  facts  necessary  to  an  understand- 
ing of  the  questions  thus  raised  are  that  the  tax  roll  for 
1896  was  not  prepared  or  delivered  to  the  sheriff  until  the 
twenty-seventh  of  March,  1897,  and  in  the  short  time  in- 
tervening between  that  date  and  the  first  of  the  following 
month,  when  by  statute  the  sheriff  was  required  to  make 
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a  return  of  unpaid  and  delinquent  taxes,  it  was  impossi- 
ble for  Mm  to  collect  any  considerable  amount  of  taxes, 
and  by  common  consent  he  continued  to  collect  taxes  on 
the  original  roll.  On  the  seventeenth  of  May,  the  county 
court,  proceeding  on  the  theory  that  the  law  contemplated 
that  the  tax  rolls  should  be  kept  open  for  three  months, 
made  an  order  that  collections  thereon  should  be  closed 
after  June  27,  and  that  thereafter  the  costs  of  collection 
should  be  added  to  each  tax.  The  roll  was  thereupon 
kept  open  continuously  until  the  seventh  of  July,  1897, 
when  the  county  court  made  another  order  directing  the 
sheriff  to  receive  taxes  up  to  and  inclusive  of  the  twenty- 
fifth  of  August,  but  that  costs  be  added  to  those  then  un- 
paid in  the  sum  of  one  per  cent,  upon  the  amount  of  each 
tax.  Afterwards,  and  in  September,  1897,  the  court  made 
another  order  reciting  that  the  return  of  a  delinquent  list 
for  1896  was  not  desirable,  and  that  the  one  per  cent, 
heretofore  directed  to  be  added  to  all  unpaid  taxes  is  suf- 
ficient to  meet  the  costs  of  collection,  and  directing  the 
sheriff  to  still  continue  the  collection  of  taxes  on  the 
original  roll,  but  that  after  the  tenth  of  September,  1897, 
there  be  added  one  per  cent,  more  upon  the  amount  of 
each  tax  then  remaining  unpaid,  making  a  total  of  two 
per  cent.  Thereafter,  and  while  the  original  assessment 
roll  was  still  in  the  hands  of  the  sheriff,  and  before  any 
return  had  been  made  thereon,  or  any  delinquent  list 
made  up,  or  warrant  issued  commanding  or  authorizing 
him  to  levy  upon  the  real  estate  of  the  plaintiff  or  any 
other  taxpayer,  this  suit  was  begun  for  the  purpose  al- 
ready indicated. 

It  is  not  necessary  to  pass  upon  the  validity  of  the 
several  orders  of  the  county  court,  because,  even  if  it 
be  assumed  that  they  were  illegal,  the  injunction  to  re- 
strain their  enforcement  was  erroneous.  The  mere  ille- 
gality of  the  orders  is  not  a  sufficient  ground  for  an 
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injunction,  and  at  the  time  this  suit  was  commenced  the 
sheriff  was  not  attempting  to  enforce  them,  nor  did  he 
have  the  power  or  authority  to  do  so.  The  warrant  at- 
tached to  the  tax  roll  in  his  hands  did  not  authorize  him 
to  levy  upon  real  estate,  and  it  is  admitted  that  plaintiff 
had  no  personal  property.  All  he  was  doing  at  the  time 
was  keeping  the  roll  open,  in  pursuance  of  the  orders  of 
the  county  court,  for  the  voluntary  payment  of  taxes. 
He  was  powerless  to  enforce  the  collection  of  the  plain- 
tiff's taxes,  or  of  the  amount  added  thereto  by  the  county 
court.  He  had  made  no  return  of  a  delinquent  list,  and 
had  no  warrant  authorizing  him  to  levy  upon  and  sell 
the  real  estate  of  the  plaintiff  for  the  payment  of  its 
taxes.  In  short,  there  was  nothing  at  that  time  but  the 
mere  orders  of  the  county  court  that  two  per  cent,  be 
added  to  all  unpaid  taxes  without  direction  to  or  au- 
thority in  the  sheriff  to  collect  or  attempt  to  collect  such 
per  cent.  The  orders  did  not  direct  him  to  do  so,  and, 
if  they  had,  it  would  not  follow  that  he  would  attempt 
to  obey  them,  or  that  such  per  cent,  would  be  added  to 
the  plaintiff's  taxes,  and  returned  by  him  as  delinquent 
if  not  paid,  or  that,  if  he  should  make  such  return,  a 
warrant  would  be  issued  directing  or  authorizing  him  to 
levy  upon  and  sell  the  real  estate  of  the  plaintiff  in  pay- 
ment thereof,  or,  if  such  warrant  should  be  issued,  that 
he  would  attempt  or  endeavor  to  execute  it.  Certainly, 
under  such  circumstances,  a  court  of  equity  is  not  au- 
thorized to  interfere  by  injunction.  It  follows  that  the 
decree  of  the  circuit  court,  in  so  far  as  it  undertakes  to 
enjoin  and  restrain  the  collection  of  the  two  per  cent,  of 
the  plaintiff's  taxes,  imposed  by  the  county  court  for  the 
costs  of  collection,  is  erroneous,  and  must  be  reversed. 

Reversed. 
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Dpcided  26  June,  1889. 

SERIES  v.  SERLES.  "f~^g 

[57  Pac.  €34.1  w    i84 
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1.  Record  of  Deed  as  Evidence  — Inference  of  Delivery.—  Under  Hill's  41   118 

Ann.  Laws,  §  3023,  permitting  the  record  of  a  deed  to  be  read  in  evidence,  such 
record  is  admissible  to  show  title,  whether  thore  was  evidence  of  Its  delivery 
or  not,  It  being  inferable  from  its  execution  and  acknowledgment. 

2.  Duty  of  Court  in  Determining  Motion  for  New  Trial.— In  passing  on 

an  application  for  a  new  trial  it  is  the  duty  of  the  Judge  to  weigh  the  whole 
case,  and,  if  it  then  appears  that  the  verdict  is  against  the  clear  weight  of  the 
evidence,  or  that  the  Jury  has  acted  unreasonably  or  from  improper  motives, 
or  has  been  misled  or  misdirected,  a  new  trial  should  be  granted. 

From  Union  :     Robert  Eakin,  Judge. 

This  is  an  action  by  W.  L.  Series  against  Clara  Series, 
S.  C.  Zuber,  and  John  Hough,  to  recover  damages  for 
trespass  in  detaching  and  removing  a  dwelling  house 
from  the  realty  of  the  plaintiff.  The  verdict  of  the  jury 
was  for  plaintiff  in  the  sum  of  $400,  and  against  the 
defendants  Series  and  Zuber,  and,  judgment  having  been 
entered  thereon,  they  appeal.  At  the  trial  of  the  cause 
plaintiff  offered  in  evidence  the  record  of  a  deed  to  the 
real  property  upon  which  the  dwelling  was  situate,  show- 
ing title  in  him,  to  which  an  objection  was  interposed 
upon  the  ground  that  plaintiff's  title  to  said  real  property 
was  denied  by  the  answer.  This  was  overruled,  and  the 
record  admitted.  There  was  further  testimony  tending 
to  show  that  the  defendants,  and  each  of  them,  were 
instrumental  in  the  removal  of  the  house  from  plaintiff's 
lot  to  another  locality  ;  that  the  value  of  the  house  was 
about  $400  ;  that  plaintiff's  father  had  collected  the  rents 
thereon  ;  and  that  the  lot  was  damaged  by  the  removal 
in  the  sum  of  $25.  Upon  this  evidence  the  plaintiff 
rested  his  case,  and  the  defendants  moved  for  a  non- 
suit, which  was  disallowed.  Thereupon  the  defendants 
offered   evidence  tending  to  show   that   the   defendant 
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Clara  Series  was  the  wife  of  A.  J.  Series,  now  deceased, 
the  father  of  plaintiff,  and  that  the  house  in  question 
was  constructed  while  they  were  living  together,  but 
with  Clara's  money ;  that  the  understanding  between 
them  was  that  the  house  should  be  and  remain  her  sole 
property,  notwithstanding  the  title  to  the  lot  stood  in 
the  name  of  plaintiff,  and  that  upon  this  understanding 
Clara  allowed  and  permitted  her  means  to  be  used  and 
employed  in  its  construction ;  and  that  she  was  the 
owner  thereof.  This,  together  with  other  testimony, 
showing  admissions  of  the  deceased,  Series,  to  the  same 
purpose,  was  introduced,  and  constituted  the  principal 
evidence  upon  the  part  of  the  defendants .  After  the 
rendition  of  the  verdict,  the  defendants  interposed  a 
motion  to  set  it  aside,  and  for  a  new  trial,  based  upon 
several  grounds:  First,  that  of  newly  discovered  evi- 
dence ;  second,  excessive  damages  ;  and,  third,  that  the 
evidence  was  insufficient  to  warrant  the  verdict, — that 
the  verdict  is  against  the  evidence,  is  not  justified 
thereby,  and  is  contrary  to  law.  This  motion  was  over- 
ruled, the  court  saying  :  "The  question  of  whether  the 
verdict  is  a  proper  one  upon  the  evidence  is  not  now 
involved,  only  to  the  extent  as  to  whether  there  was  any 
evidence  to  support  it,  and  there  is  no  doubt  that  there 
was,  and  the  court  cannot  review  their  decision  upon  the 
preponderance  of  the  evidence."  Reversed. 

For  appellants  there  was  an  oral  argument  by  Mr.  F. 
S.  Ivanhoe. 

For  respondent  there  was  a  brief  over  the  names  of 
/.  Marion  Carroll  and  B.  F.  Wilson,  with  an  oral  argu- 
ment by  Mr.  Carroll. 
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Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

1.  It  is  first  insisted  that,  as  there  was  a  denial  of 
title,  it  became  necessary  for  the  plaintiff  to  prove  own- 
ership, and  that,  in  order  to  prove  title  by  deed,  it  was 
necessary  to  show  its  delivery.  But  a  delivery  may  be 
inferred  from  circumstances.  Thus,  the  signing,  attested 
by  witnesses,  the  acknowledgment  of  the  grantor,  and 
the  recording  of  the  deed,  have  been  considered  full 
jyrima  facie  evidence  of  delivery  :  Rigler  v.  Cloud,  14  Pa. 
St.  361;  Jackson  v.  Perkins,  2  Wend.  308;  Younge  v. 
Guilbeau,  70  U.  S.  (3  Wall.)  636.  It  was  entirely 
proper,  under  Section  3028,  Hill's  Ann.  Laws,  to  admit 
the  record  of  the  deed  in  evidence.  That  section  pro- 
vides that  a  record  of  a  conveyance,  duly  recorded,  or  a 
transcript  thereof,  duly  certified  by  the  county  clerk, 
may  be  read  in  evidence  in  any  court  of  this  state,  but 
the  effect  of  such  evidence  may  be  rebutted  by  compe- 
tent testimony.  This  view  of  the  law  is  sustained  by 
Stanley  v.  Smith,  15  Or.  505  (16  Pac.  174).  The  objec- 
tion to  the  record,  as  shown  by  the  bill  of  exceptions,  is 
that  the  alleged  title  to  said  real  property  in  the  plaintiff 
is  denied  by  defendants ;  but  it  is  now  urged  that  the 
record  of  the  deed  is  not  in  itself  evidence  of  delivery, 
and,  therefore,  that  the  court  erred  in  admitting  it. 
Whether  it  was  evidence  of  the  delivery  of  the  deed  or 
not,  the  record  was  competent  to  show  its  execution  and 
acknowledgment,  if  for  no  other  purpose.  The  theory 
upon  which  the  plaintiff  proceeds  is  that,  the  title  to  the 
lot  being  in  him,  the  title  to  the  house  was  also  in  him, 
because,  being  attached  to  the  lot,  it  was  considered  to 
be  real  property ;  and  this  must  be  conceded,  unless 
rebutted  in  some  way.  It  follows,  therefore,  that  the 
record  was  rightly  admitted  for  the  purpose  of  showing 
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title ;  and,  inasmuch  as  there  was  sufficient  evidence 
upon  which  to  put  the  case  to  the  jury,  there  was  no 
error  in  overruling  the  motion  for  nonsuit. 

2.  It  is  strenuously  urged,  however,  that  the  court 
below  decided  the  motion  for  a  new  trial  upon  an  errone- 
ous principle  of  law,  in  this  :  That  it  was  governed,  as 
is  shown  by  its  written  opinion,  by  the  idea  that,  if  there 
was  any  evidence  in  the  record  to  support  the  verdict,  it 
was  without  power  to  disturb  the  same  or  set  it  aside ; 
whereas,  it  is  insisted  that  it  is  the  duty  of  the  court,  in 
the  consideration  of  the  motion  for  a  new  trial,  based 
upon  the  insufficiency  of  the  evidence,  to  weigh  all  the 
evidence  submitted  to  the  jury,  and  if,  upon  the  whole 
case,  the  verdict  appears  to  be  against  the  weight  of 
evidence  and  is  manifestly  unjust,  to  allow  the  motion. 
The  trial  judge  seems  to  have  assimilated  the  ground  for 
granting  a  new  trial  to  that  which  is  proper  in  support 
of  a  motion  for  a  nonsuit,  and  hence  his  conclusion  that, 
if  there  was  any  evidence  to  support  the  verdict,  it  was 
his  duty  to  uphold  it.  It  is  a  rule  of  law,  well  estab- 
lished in  this  jurisdiction,  that  a  motion  for  a  nonsuit  is 
in  the  nature  of  a  demurrer  to  the  evidence,  and  it  not 
only  admits  all  that  the  evidence  proves,  but  all  infer- 
ences that  might  be  legitimately  drawn  therefrom  tend- 
ing to  prove  a  fact  under  the  issues  ;  and,  if  there  is  any 
evidence  offered  from  which  such  an  inference  could  be 
drawn,  it  is  the  duty  of  the  court  to  permit  it  to  go  to 
the  jury,  as  the  motion  is  a  test  of  the  competency  of 
the  evidence  to  prove  the  fact  to  which  it  is  directed. 
And  the  question  is,  upon  such  motion,  whether  there  is 
any  evidence  tending  to  prove  the  material  allegation 
upon  which  the  cause  of  action  is  based,  and  this  is  one 
of  law.  But  whether  a  given  amount  of  evidence  is 
sufficient  to  sustain  an  allegation  is  a  question  of  fact 
for  the  jury  ;    so  that,  if  there  is  any  evidence  tending 
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to  prove  a  given  fact,  it  is  the  duty  of  the  court,  upon 
the  motion  for  nonsuit  to  permit  it  to  go  to  the  jury,  and 
to  take  their  verdict  touching  it :  Vanbebber  v.  Pluiikett, 
26  Or.  562  (27  L.  R.  A.  811,  38  Pac.  707),  and  cases 
therein  cited. 

Under  the  statute  (Hill's  Ann.  Laws,  §  235,  subd.  6), 
the  court  is  authorized  to  set  aside  a  verdict  and  grant 
a  new  trial  for  "insufficiency  of  the  evidence  to  justify 
the  verdict  or  other  decision,  or  that  it  is  against  law." 
This  statute  does  not  appear  to  have  received  any  direct 
construction  by  this  court ;  but  there  are  authorities  else- 
where pertinent  to  the  inquiiy,  and  they  leave  no  doubt 
but  that,  in  passing  upon  the  sufficiency  of  the  evidence 
to  support  the  verdict,  the  trial  court  is  authorized  to 
weigh  and  consider  all  the  evidence  which  has  been  sub- 
mitted to  the  jury,  and  if  it  is  ascertained  that  the  verdict 
is  against  the  clear  weight  thereof,  or  is  one  that  is  mani- 
festly unjust,  or  that  reasonable  men  would  not  adopt  or 
return,  to  set  it  aside  and  grant  a  new  trial.  A  similar 
statute  has  received  express  construction  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Metropolitan  R.  R. 
Co.  v.  Moore,  121 U.  S.  558(7  Sup.  Ct.  1334).  It  was  there 
held  that  the  language  used  in  the  statute,  which  gave 
a  right  to  set  aside  the  verdict  for  insufficient  evidence, 
was  not  to  be  limited  to  its  insufficiency  in  point  of  law, 
but  that  it  extended  also  to  its  insufficiency  in  point  of 
fact.  Such  evidence  is  said  to  be  insufficient  in  law  only 
where  there  is  a  total  absence  of  proof,  either  as  to  the 
quantity  or  kind,  or  from  which  no  inference  could  be 
drawn  in  support  of  the  fact  sought  to  be  established. 
But  insufficiency  in  point  of  fact  may  exist  where  there 
is  no  insufficiency  in  point  of  law  ;  that  is,  there  may  be 
some  evidence  to  sustain  every  element  of  the  case,  com- 
petent both  in  quantity  and  quality  under  the  law,  and 
yet  it  may  be  met  by  countervailing  proof  so  potent  and 
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convincing  as  to  leave  no  reasonable  doubt  of  the  opposite 
conclusion.  So  it  is  that,  upon  a  review  of  the  whole 
evidence,  the  testimony  in  support  of  the  cause  of  action 
or  defense  may  be  so  slight,  although  competent  in  law, 
or  the  preponderence  against  it  may  be  so  convincing, 
that  a  verdict  may  seem  to  be  plainly  unreasonable  and 
unjust ;  and  in  many  cases  it  might  be  the  duty  of  the 
court  to  withdraw  the  case  from  the  jury,  or  to  direct 
a  verdict  in  a  particular  way,  yet  in  others,  where  it 
would  be  proper  to  submit  the  case  to  the  jury,  it  might 
become  its  duty  to  set  aside  the  verdict  and  grant  a  new 
trial.  The  statute  of  the  District  of  Columbia,  which 
was  under  consideration,  was  evidently  taken  from  the 
New  York  practice  act ;  and  the  court  in  Metropolitan  R. 
R.  Co.  v.  Moore,  121  U.  S.  658  (7  Sup.  Ct.  1334),  seems 
to  have  followed  the  New  York  decisions,  upon  the  prin- 
ciple that,  where  one  jurisdiction  adopts  the  statute  of 
another  state  or  jurisdiction,  it  also  adopts  the  construc- 
tion given  such  statute  by  the  courts  of  the  latter  juris- 
diction. See  Algeo  v.  Duncan,  39  N.  Y.  313.  In  Slater 
v.  Dreschcr,  72  Hun,  425  (25  N.  Y.  Supp.  153),  it  is  said 
that  an  objection  to  the  verdict,  because  it  was  against 
the  weight  of  evidence,  means  the  same  thing  as  if  it 
had  been  based  upon  the  insufficiency  of  the  evidence  to 
support  it.  The  Ohio  statute  is  substantially  the  same 
as  our  own,  and  it  is  there  held  that  the  court,  by  force 
thereof,  may  grant  a  new  trial  where  the  verdict  is 
"against  or  contrary  to  the  weight  of  the  evidence  :" 
Weaver  v.  Columbus,  S.  &  II.  V.  Ry.  Co.,  66  Ohio  St.  491 
(45  N.  E.  717). 

The  California  statute  is  in  the  exact  language  of  ours, 
and  the  courts  of  that  state,  from  the  time  of  their 
earliest  cognizance  of  the  statute,  have  construed  it  as 
conferring  the  power  to  weigh  the  evidence  and  determine 
its  sufficiency  ;   and  that  if,  upon  the  whole,  the  judge  is 
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satisfied  that  the  verdict  is  against  the  indubitable  pre- 
ponderance or  clear  weight  of  evidence,  or  is  unjust,  or 
such  as  reasonable  men  would  not  return  under  the  cir- 
cumstances of  the  case,  he  is  authorized,  in  his  discre- 
tion, to  set  it  aside,  which  discretion  is  not  subject  to 
review  by  the  supreme  court,  except  for  an  abuse  thereof  : 
Hall  v.  The  Emily  Banning,  33  Cal.  522.  So,  it  was  said 
in  People  v.  Lum  Yit,  83  Cal.  130  (23  Pac.  228),  that  it 
was  the  duty  of  the  judge  to  grant  a  new  trial  if  he  is 
not  satisfied  that  the  evidence  as  a  whole  was  sufficient 
to  sustain  the  verdict.  And  in  People  v.  Kmttte,  111  Cal. 
453  (44  Pac.  166),  the  court,  speaking  through  Van 
Fleet,  J.,  says:  "The  case  was  argued  here  by  both 
parties  upon  the  assumption  that  the  new  trial  was 
granted  upon  the  ground  that  the  evidence  was  deemed 
insufficient  to  sustain  the  verdict ;  and,  while  no  specific 
ground  is  stated  in  the  order  of  the  court,  it  may  be 
safely  taken,  from  the  court's  action  in  advising  the  jury 
to  acquit,  that  this  assumption  of  counsel  is  correct. 
*  *  *  While  it  is  the  exclusive  province  of  the  jury 
to  find  the  facts,  it  is  nevertheless  one  of  the  most  im- 
portant requirements  of  the  trial  judge  to  see  to  it  that 
this  function  of  the  jury  is  intelligently  and  justly  exer- 
cised. In  this  respect,  while  he  cannot  competently 
interfere  with  or  control  the  jury  in  passing  upon  the 
evidence,  he  nevertheless  exercises  a  very  salutary  super- 
visory power  over  their  verdict.  In  the  exercise  of  that 
power,  he  should  always  satisfy  himself  that  the  evidence 
as  a  whole  is  sufficient  to  sustain  the  verdict  found,  and, 
if  in  his  sound  judgment  it  is  not,  he  should  unhesi- 
tatingly say  so,  and  set  the  verdict  aside."  See,  also, 
Lorenzana  v.  Camarillo,  41  Cal.  467;  Kile  v.  Tubbs,  32 
Cal.  332,  339  ;  Oullahan  v.  Starbvck,  21  Cal.  413  ;  Wal- 
ton v.  Maguire,  17  Cal.  92. 

It  must  be  understood,  of  course,  that  a  mere  dissatis- 
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faction  of  the  judge  with  the  verdict  is  not  sufficient 
ground  for  disturbing  it,  but  the  court  must  exercise  its 
judgment  in  each  particular  case,  and  if,  from  all  the 
testimony  given  the  jury,  it  is  satisfied  that  the  verdict 
is  against  the  clear  weight  or  preponderance  of  evidence, 
or  that  the  jury  has  acted  unreasonably  in  returning  the 
verdict,  or  has  been  misled  or  misdirected,  or  has  acted 
through  improper  motives,  it  is  the  duty  of  the  court  to 
set  it  aside  and  grant  a  new  trial :  Wright  v.  Southern 
Express  Co.,  80  Fed.  85,  93 ;  Mt.  Adams,  etc.  Ry.  Co.  v. 
Lowery,  20  C.  C.  A.  596,  74  Fed.  463,  477.  There  may 
be  sufficient  evidence  to  go  to  the  jury  to  make  a  prima 
facie  case,  yet  there  may  be  opposing  evidence  so  strong, 
palpable,  and  overwhelming  as  to  dissipate  any  reasona- 
ble idea  that  the  prima  facie  case  should  prevail ;  or  the 
case  as  first  made  may  be  so  strong,  and  the  countervail- 
ing testimony  so  weak  and  unsatisfactory,  as  to  preclude 
an  honest  and  rational  judgment  against  the  case  first 
made.  In  either  case,  if  the  jury  should  disregard  the 
better  showing,  it  would  plainly  be  the  duty  of  the  court 
to  interpose,  upon  motion  for  a  new  trial,  and  set  the  ver- 
dict aside  ;  and  this  is  the  rationale  of  the  statute,  in  pro- 
viding that  the  verdict  may  be  set  aside  for  insufficiency 
of  evidence. 

Mr.  Justice  Brewer  has  laid  down  what  seems  to  us 
to  be  the  proper  rule  for  the  guidance  of  the  trial  judge, 
in  Kansas  Pac.  Ry.  Co.  v.  Kunkel,  17  Kan.  172.  He  says  : 
"The  one  [the  trial  judge]  has  the  same  opportunity  as 
the  jury  for  forming  a  just  estimate  of  the  credence  to 
be  placed  in  the  various  witnesses,  and,  if  it  appears  to 
him  that  the  jury  have  found  against  the  weight  of  evi- 
dence, it  is  his  imperative  duty  to  set  the  verdict  aside. 
We  do  not  mean  that  he  is  to  substitute  his  own  judg- 
ment in  all  cases  for  the  judgment  of  the  jury,  for  it  is 
their  province  to  settle  questions  of  fact ;    and  when  the 
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evidence  is  nearly  balanced,  or  is  such  that  different 
minds  would  naturally  and  fairly  come  to  different  con- 
clusions thereon,  he  has  no  right  to  disturb  the  findings 
of  the  jury,  although  his  own  judgment  might  incline 
him  the  other  way.  In  other  words,  the  finding  of  the 
jury  is  to  be  upheld  by  him  as  against  any  mere  doubts 
of  its  correctness.  But  when  his  judgment  tells  him 
that  it  is  wrong ;  that,  whether  from  mistake,  or  preju- 
dice, or  other  cause,  the  jury  have  erred,  and  found 
against  the  fair  preponderance  of  the  evidence, — then  no 
duty  is  more  imperative  than  that  of  setting  aside  the 
verdict,  and  remanding  the  question  to  another  jury." 

We  think  the  court  in  the  case  at  bar  proceeded  upon 
an  erroneous  principle  of  law  in  limiting  its  inquiry  to 
ascertaining  whether  there  was  any  evidence  from  which 
the  jury  might  infer  the  facts  which  were  attempted  to 
be  proven.  It  should  have  gone  further,  and  weighed 
the  evidence  in  accordance  with  the  principles  herein- 
before enunciated  :  Larsen  v.  Oregon  Ry.  &  Nav.  Co.,  19 
Or.  240,  247  (23  Pac.  974);  State  v.  Billings,  81  Iowa, 
99  (46  N.  W.  862);  City  of  Tacoma  v.  Tacoma  Light  & 
Water  Co.,  16  Wash.  288  (47  Pac.  738);  Hawkins  v. 
Reichert,  28  Cal.  534;  Dickey  v.  Davis,  39  Cal.  565; 
Bennett  v.  Hobro,  72  Cal.  178  (13  Pac.  473);  Reid  v. 
Young,  7  App.  Div.  400  (39  N.  Y.  Supp.  899);  First 
Nat.  Bank  v.  Wood,  124  Mo.  72  (27  S.  W.  554).  The 
defendants  were  entitled  to  have  their  motion  for  a  new 
trial  passed  upon  in  pursuance  of  correct  principles  of 
law,  and,  the  trial  court  having  failed  in  this,  the  cause 
will  be  remanded,  with  directions  to  determine  the 
motion  under  the  rules  herein  announced.  The  cumu- 
lative character  of  the  newly-discovered  evidence  renders 
defendants'  position  upon  the  first  ground  untenable ; 
and,  as  it  pertains  to  the  second,  viz.,  that  the  damages 
assessed  are  excessive,  that  was  a  matter  within  the  dis- 
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cretion  of  the  trial  court.  By  anything  we  have  said  in 
this  opinion  it  is  not  intended  to  indicate  in  any  manner 
our  impressions  touching  the  weight  of  the  evidence 
submitted  to  the  jury,  and  the  court  below,  having  seen 
the  witnesses  and  observed  their  manner,  must  act 
entirely  upon  its  own  judgment  in  passing  upon  the 
motion.  Reversed. 


86   286  Decided  10  July,  1899. 

(1T~^  WESTERN  INVEST.  CO.  v.  FARMERS'  NAT.  BANK. 

[57Pac.912.] 

1.  Pleading— Surveys  not  Conclusive  as  to  Character  or  Land.— An 
allegation  In  a  pleading  that  the  lands  described  border  upon  and  lie  in  what 
is  known  and  platted  upon  the  government  survey  as  "Tule  Lake,  and  the 
borders  of  said  Tule  Lake  were  in  said  survey  meandered  by  the  United  States 
surveyor,"  is  not  an  allegation  that  Tule  Lake  was  or  is  a  body  of  water ; 
both  because  it  is  not  so  stated,  and  because  the  fact  of  its  having  been  mean- 
dered does  not  show  it  to  have  been  a  lake. 

2.  Swamp  Land— Inconclusive  Evidence.— A  copy  of  the  plat  of  the  public 
survey,  showing  that  a  certain  portion  of  a  township  was  not  sectlonized, 
but  was  meandered  and  designated  as  "Tule  Lake,"  is  insufficient  to  show 
that  such  lake  is  or  was  a  body  of  water,  when  considered  with  a  stipulation 
that  the  United  States  Land  Department  has  held  the  portion  so  designated 
to  be  swamp  and  overflowed  land,  granted  to  the  state  by  the  act  of  congress 
of  March  12,1860. 

3.  Judicial,  Notice— Surveys  of  Public  Lands.— Judicial  notice  will  be  taken 
of  government  surveys  and  the  manner  In  which  they  are  required  to  be 
made,  but  not  of  the  character  of  the  territory  over  which  they  have  been 
extended,  unless  a  part  of  the  prominent  geographical  features  of  the  country. 

From  Union  :     Robert  Eakin,  Judge. 

Suit  by  the  Western  &  Hawaiian  Investment  Company 
against  the  Farmers'  &  Traders'  National  Bank  of  La 
Grande  and  others.  The  case  presents  a  question  of  pri- 
ority between  mortgagees.  The  plaintiff's  mortgage  was 
executed  on  the  fourteenth  of  August,  1893,  and  the 
land  described  therein  is  a  portion  of  what  is  known  as 
"Tule  Lake,"  in  Union  County,  while  that  of  the  de- 
fendant bank  is  dated  July  30,  1891,  and  covers  certain 
lands  bordering  on  the  meander  line  thereof  as  surveyed 
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by  the  general  government.  The  defendant  claims  that 
at  the  time  of  such  survey,  and  of  the  sale  and  disposi- 
tion by  the  general  government  of  the  land  covered  by 
its  mortgage,  Tule  Lake  was  a  non-navigable  body  of 
water,  and  its  mortgage  covers,  not  only  the  uplands,  but 
extends  below  the  meander  line  to  the  middle  of  the  lake, 
and,  being  prior  in  time,  it  is,  as  a  consequence,  prior  in 
right  to  the  lien  of  the  plaintiff's  mortgage.  The  plain- 
tiff, on  the  other  hand,  contends  and  alleges  that  Tule 
Lake  was  not  at  such  time,  or  at  any  other  time,  a  non- 
navigable  body  of  water,  but  was  and  is  swamp  and  over- 
flowed land,  granted  to  the  state  by  the  act  of  congress  of 
March  12,  1860 ;  and  this  is  the  controlling  question  of 
fact  in  the  case. 

There  was  no  oral  evidence  whatever  given  at  the  trial. 
A  stipulation  of  facts,  together  with  a  copy  of  the  plat  of 
the  land  in  dispute,  and  some  deeds  and  conveyances, 
constitute  the  evidence  upon  which  the  cause  was  tried 
and  determined.  The  stipulation  shows  that  in  October, 
1863,  the  township  in  which  the  property  in  controversy 
is  situate,  was  surveyed  by  the  government  of  the  United 
States.  Subsequently  an  official  plat  of  such  survey  was 
made,  and  filed  in  the  office  of  the  Surveyor-General, 
from  which  it  appears  that  a  part  of  the  township,  con- 
taining some  twelve  or  fifteen  hundred  acres,  was  me- 
andered, without  being  sectionized  or  subdivided,  and  is 
distinguished  from  other  portions  of  the  plat  by  irregular 
meander  lines,  within  which  is  written:  "Tule  lake. 
Caused  by  beaver  dams.  Shallow."  Bordering  on  this 
meander  line  is  the  property  described  in  the  defendant's 
mortgage,  which  was  on  April  9,  1864,  selected  by  the 
state  under  the  act  of  congress  of  September  4, 1841,  and 
approved  by  the  general  government  during  the  year 
1867.  On  November  6,  1871,  the  state  conveyed  the 
land  referred  to  to  one  Childers,  and  he  to  Gates  and 
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wife,  who,  after  executing  the  mortgage  now  owned  by 
the  defendant  bank,  conveyed  it  on  April  27,  1892,  to 
the  defendant  Nodine,  who  stipulated  and  agreed,  as  a 
part  of  the  consideration,  to  pay  the  Gates  mortgage. 
On  the  twenty-ninth  of  January,  1873,  the  state  filed  in 
the  general  land  office  a  list  of  swamp  and  overflowed 
lands  claimed  to  have  been  granted  to  it  by  the  act  of 
congress  of  March  12,  I860,  including  the  bed  of  Tule 
Lake,  and  this  selection  was  approved  by  the  Commis- 
sioner of  the  General  Land  Office.  In  1889  the  state 
sold  and  conveyed  the  Tule  Lake  land  so  selected  to  the 
defendant  Nodine,  who  mortgaged  it  to  the  plaintiff. 
The  title  of  the  state  was  thereafter  contested  on  the 
ground  that  the  land  was  not  in  fact  swamp  and  over- 
flowed land  on  March  12,  1860,  and  at  the  time  of  the 
trial  of  this  suit  the  matter  was  pending  on  appeal  before 
the  Secretary  of  the  Interior  from  a  decision  of  the  Com- 
missioner of  the  General  Land  Office  in  favor  of  the  state. 
The  trial  court  found  that  what  is  described  in  the  public 
surveys  as  "Tule  Lake"  was  not  at  the  time  such  survey 
was  made,  and  is  not  now,  a  body  of  water,  but  was  and 
is  swamp  and  overflowed  land,  and  entered  a  decree  in 
favor  of  the  plaintiff.  From  this  decree  the  bank  ap- 
peals. Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  J.  D.  Slater. 

For  respondent  there  was  a  brief  over  the  name  of 
Fenton,  Bronaugh  &  Muir,  with  an  oral  argument  by  Mr. 
William  T.  Muir  and  Mr.  Earl  C.  Bronaugh  Jr. 
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Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  decree  of  the  court  below  must  be  affirmed. 
The  mortgages  of  the  plaintiff  and  defendant  do  not,  on 
their  face,  cover  the  same  property.  If  any  conflict  ex- 
ists between  them,  it  is  because  the  property  described 
in  defendant's  mortgage  abuts  on  a  non-navigable  body 
of  water.  This  is  denied  by  the  plaintiff,  and  thus  an 
issue  of  fact  is  presented.  Upon  this  issue  the  burden 
of  proof  is  on  the  defendant,  and  it  has  failed  to  sustain 
its  claim  either  by  the  allegations  of  its  answer  or  by 
the  evidence.  The  averment  of  the  answer  is  "that  the 
lands  described  in  the  defendant's  said  mortgage  border 
upon  and  lie  in  what  is  known  and  platted  upon  the  said 
surveys  as  Tule  Lake,  and  the  borders  of  said  Tule  Lake 
were,  in  said  surveys,  meandered  by  the  United  States 
surveyor,  and  the  meander  line  of  said  lake,  as  shown 
by  the  field  notes  and  plat  of  said  survey  on  file  in  the 
United  States  Land  Office,  and  in  the  office  of  the  Sur- 
veyor-General of  Oregon,  were  and  are  as  follows."  In 
view  of  the  contention  of  the  parties,  and  of  the  real 
issue  sought  to  be  litigated,  this  averment  ought  not,  it 
seems  to  us,  to  be  construed  as  an  allegation  that  what 
is  known  and  platted  upon  the  public  surveys  as  "Tule 
Lake"  was  or  is  a  body  of  water.  It  is  not  so  stated, 
and  the  mere  fact  that  it  was  meandered  is  by  no  means 
conclusive  on  that  point:  Grant  v.  Hemphill,  92  Iowa, 
218  (59  N.  W.  263). 

2.  But,  conceding  the  pleadings  to  be  sufficient,  the 
only  evidence  on  the  question  is  a  copy  of  the  plat  of 
the  public  survey,  which  shows  that  a  certain  portion  of 
the  township  was  not  sectionized,  but  meandered  and 
designated  as  "Tule  Lake,"  and  the  stipulation  that  the 
land  department  of  the  general  government  has  held  the 
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portion  so  designated  to  be  swamp  and  overflowed  land 
granted  to  the  state  by  the  act  of  March  12,  1860.  Any 
claim  that  can  be  made  for  the  plat  as  prima  facie  evi- 
dence is  manifestly  overcome  by  the  ruling  of  the  land 
department  that  the  disputed  tract  was  in  fact  swamp 
and  overflowed  land.  So  that  from  the  record  it  is  im- 
possible to  determine  the  question  in  controversy,  even 
if  it  is  a  proper  subject  of  judicial  inquiry  while  the 
matter  is  pending  on  appeal  to  the  Secretary  of  the  In- 
terior. 

3.  The  court  will  take  judicial  notice  of  the  govern- 
ment surveys,  and  the  manner  in  which  they  are  re- 
quired to  be  made  (AtwaUr  v.  Schenck,  9  Wis.  164),  but 
not  of  the  character  of  the  territory  over  which  they 
have  been  extended,  unless  a  part  of  the  prominent  geo- 
graphical features  of  the  country.  In  this  case  the  de- 
fendant bank  claims  that  Tule  Lake  was  a  non-navigable 
body  of  water,  and  bases  its  prayer  for  relief  on  this  fact, 
while  the  plaintiff  contends  and  alleges  that  it  was  not  a 
body  of  water  at  all,  but  swamp  and  overflowed  land. 
This  presents  a  clear  cut  issue  of  fact,  which  can  only  be 
determined  from  testimony,  and  not  from  the  judicial 
knowledge  of  the  court.  It  follows,  therefore,  that, 
whatever  the  right  of  the  owner  of  property  bounded 
by  a  non-navigable  lake  may  be,  the  judgment  of  the 
court  below  must  be  affirmed,  because  there  is  no  proof 
in  the  record  that  Tule  Lake  is  or  was  a  body  of  water. 

Affirmed. 
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Decided  10  July,  1899. 
ROCKWEIili  v.  PORTIiAND  SAVINGS  BANK.* 

[57  Pac.  908.] 

Appeal— Final  Order.— Where  a  creditor  of  an  insolvent  corporation  flies  a 
petition,  praying  that  the  receiver  be  required  to  treat  the  petitioner  as  a 
creditor  of  the  corporation,  an  order  denying  the  petition  is  appealable  as  a 
final  order  determining  the  rights  of  the  parties. 

From  Multnomah  :   John  B.  Cleland,  Judge. 

Motion  to  dismiss  an  appeal. 

Mr.  John  M.  Gcarin,  for  the  motion. 

Mr.  Wallace  McCamant,  contra. 

Per  Curiam.  This  is  a  motion  to  dismiss  the  appeal. 
In  November  of  1894  Cleveland  Rockwell,  a  stockholder 
in  the  Portland  Savings  Bank,  instituted  a  suit  in  behalf 
of  himself  and  other  stockholders  for  the  purpose  of  dis- 
solving the  corporation,  and  winding  up  its  business ; 
and,  pending  the  suit,  a  receiver  was  appointed.  On 
September  8,  1897,  a  dividend  of  five  per  cent,  was  de- 
clared, and  the  receiver  directed  to  distribute  the  same 
among  the  creditors  of  the  bank  ;  and  on  December  23, 
1898,  another  dividend  of  four  per  cent,  was  declared 
and  ordered  paid  as  before.  On  December  24,  1898,  the 
United  States  Mortgage  &  Trust  Company  of  New  York 
filed  its  petition  in  said  cause,  showing  that  it  was  a 
creditor  of  the  defendant  bank  in  the  sum  of  $150,000, 
which  principal  sum  would  become  due  and  payable 
October  4,  1899 ;  that  the  same  was  secured  by  a  mort- 
gage upon  real  property  of  the  bank  ;  that  the  claim  had 
been  duly  presented  to  the  receiver,  with  the  request 
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♦Note.— Subsequently  the  disputed  question  was  settled  out  of  court  and  the 
appeal  dismissed.— Reporter. 
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that  he  list  the  same  as  one  of  the  valid  debts  of  the  de- 
fendant bank,  but  that  he  had  refused  to  comply  there- 
with. The  prayer  is  that  the  receiver  be  required  to  list 
said  claim,  and  treat  the  petitioner  as  one  of  the  creditors 
of  the  defendant  bank,  and  that  it  be  permitted  to  par- 
ticipate in  the  dividends  theretofore  declared  and  to  be 
thereafter  declared  and  distributed.  Upon  the  trial  on 
the  petition  the  court  below  dismissed  the  same,  and 
denied  in  toto  the  relief  prayed  for,  and  gave  a  decree 
against  the  petitioner  for  the  costs  of  the  proceeding, 
from  which  it  appeals  to  this  court.  The  receiver  now 
moves  to  dismiss  the  appeal  upon  several  grounds,  but 
relies,  in  the  main,  upon  the  one  that  such  order  or  de- 
cree is  not  appealable.  Preliminary  to  the  hearing  of 
this  motion  the  trust  company  suggested  a  diminution 
of  the  record  for  the  purpose  of  having  certain  papers 
added  to  the  transcript,  with  a  view  of  showing  the 
nature  of  the  suit  in  which  the  receiver  was  appointed, 
and  the  orders  made  touching  the  dividends  declared. 
The  motion  to  supply  the  alleged  omission  should  be 
allowed,  as,  without  it,  this  court  may  not  be  advised  in 
the  premises. 

Recurring  now  to  the  motion  to  dismiss  the  appeal,  we 
are  impressed  that  the  order  dismissing  the  petition  and 
denying  the  prayer  for  listing  the  claim  of  petitioner,  so 
that  it  might  participate  in  the  dividends,  is,  in  its  na- 
ture, a  final  order,  as  it  effectually  and  finally  determines 
its  rights  to  participate  in  any  dividends  of  the  insolvent 
bank,  whether  declared  before  or  after  the  entry  of  the 
order,  and  precludes  the  possibility  of  proceeding  further 
in  the  premises.  This  being  so,  the  trust  company 
ought  not  to  be  required  to  await  the  settlement  of  the 
receivership,  when  the  funds  have  all  been  distributed 
before  it  could  be  permitted  to  prosecute  the  appeal. 

Motion  Denied. 
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Decided  26  June,  1890. 
BURNS  v.  WHITE  SWAN  MINING  COMPANY. 

[57  Pac.  637.] 

Limitations  in  Mechanic's  Lien  Foreclosures.— The  provisions  of  Section 
16,  Hill's  Ann.  Laws,  providing  that  the  running  of  the  statute  of  limitations 
shall  be  suspended  during  the  absence  of  the  defendant  from  the  state,  do  not 
apply  to  suits  foreclosing  statutory  liens,  for  such  liens  are  purely  the  creation 
of  legislation,  while  the  general  statute  of  limitations  applies  only  to  common 
law  rights. 

When  Mechanic's  Lien  Suits  Abe  Commenced.— Suits  for  the  foreclosure  of 
mechanic's,  miner's,  and  other  statutory  liens  are  commenced,  under  Section 
51  of  Hill's  Ann.  Laws,  when  the  complaint  is  filed  with  the  clerk,  as  sections 
11  and  15  apply  to  those  cases  only  which  are  governed  by  the  general  statute 
of  limitations. 

From  Baker:     Robert  Eakin,  Judge. 

This  is  a  suit  by  John  R.  Burns  to  foreclose  certain 
miners'  liens.  The  transcript  shows  that  on  February 
11,  1897,  twenty-one  employees  of  the  White  Swan  Min- 
ing Company,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Iowa,  who  had  performed  labor 
in  the  company's  mine  in  Baker  County,  Oregon,  filed 
lien  claims  against  it  with  the  county  clerk  of  said  county 
within  sixty  days  after  they  ceased  to  perform  such  labor, 
amounting  in  the  aggregate  to  $1,589.54,  and  thereupon 
assigned  the  liens  to  plaintiff,  who  on  May  13, 1897,  com- 
menced a  suit  to  foreclose  the  same  by  filing  the  com- 
plaint with  the  clerk  of  the  court,  and  delivering  the 
summons  to  the  sheriff  of  said  county,  who  returned  it, 
as  to  the  corporation,  non  est  inventus ;  whereupon  plain- 
tiff, in  pursuance  of  an  order  of  the  circuit  court  for  said 
county,  attempted  to  serve  a  summons  upon  it  by  publi- 
cation. The  corporation,  appearing  specially  for  that 
purpose,  moved  the  court  to  annul  the  attempted  service, 
because  of  the  insufficiency  of  the  affidavit  for  the  order 
directing  such  service  by  publication  ;  and  such  motion, 
having  been  taken  under  advisement  July  15,  1897,  was 
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on  September  7  of  that  year  sustained,  and  the  service 
annulled.  An  alias  summons  was  thereafter  issued, 
and  served  by  publication,  whereupon  the  corporation 
answered  the  complaint,  denying  the  material  allgations 
thereof,  and  averring  that  the  suit  was  not  commenced 
within  six  months  from  the  time  said  claims  were  filed. 
The  reply,  having  denied  the  material  allegations  of  the 
answer,  averred  that  the  corporation,  by  its  agent,  J.  M. 
Tigner,  had  operated  the  mine  until  January  13,  1897, 
when  the  development  thereof  ceased,  and  said  agent 
went  to  Iowa,  and  never  returned  to  Oregon  ;  that  Tigner 
was  the  only  representative  of  the  corporation  who  had 
ever  been  within  the  State  of  Oregon,  and  that  six  months 
had  not  elapsed  since  either  of  the  several  causes  of  suit 
arose  with  an  officer  or  agent  of  the  corporation  within 
the  state  upon  whom  process  could  be  served.  A  de- 
murrer to  the  new  matter  contained  in  the  reply  having 
been  sustained,  the  suit  was  dismissed,  and  plaintiff  ap- 
peals. Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
Butcher  &  Eastham,  with  an  oral  argument  by  Mr.  W.  F. 
Butcher. 

For  respondent  there  was  a  brief  over  the  names  of 
John  L.  Atistin  and  Carter  &  Ralcy,  with  an  oral  argu- 
ment by  Mr.  Chas.  H.  Carter. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  contended  by  plaintiff's  counsel  that  the  limita- 
tion as  to  the  time  in  which  a  suit  may  be  commenced  to 
foreclose  a  miner's  lien,  as  prescribed  in  the  act  creating 
the  right,  should  be  construed  as  pari  materia  with  the 
genetal   statutory   limitation   as   to   the   time   of    com- 
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mencing  actions,  and  that,  if  the  act  be  given  such  in- 
terpretation, neither  of  the  several  causes  of  suit  was 
barred  when  the  corporation  filed  its  answer.  The  act 
in  question  provides  that  the  liens  thereby  created  shall 
not  bind  the  mine  upon  which  the  labor  is  performed 
for  a  longer  period  than  six  months  after  the  claims 
therefor  shall  have  been  filed,  unless  within  that  time 
a  suit  be  brought  for  their  foreclosure :  Laws,  1891, 
p.  76,  §  4;  2  Hill's  Ann.  Laws  (ed.  1892),  p.  1906. 
Section  16  of  Hill's  Ann.  Laws,  prescribing  a  general 
limitation  as  to  the  time  of  commencing  actions,  pro- 
vides :  "If,  when  the  cause  of  action  shall  accrue  against 
any  person  who  shall  be  out  of  the  state  or  concealed 
therein,  such  action  may  be  commenced  within  the  terms 
herein  respectively  limited,  after  the  return  of  such  per- 
son into  the  state,  or  the  time  of  his  concealment ;  and 
if,  after  such  cause  of  action  shall  have  accrued,  such 
person  shall  depart  from  and  reside  out  of  this  state,  or 
conceal  himself,  the  time  of  his  absence  or  concealment 
shall  not  be  deemed  or  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  such  action." 

In  Larson  v.Aultman  &  Taylor  Co.*  86  Wis.  281  (39 
Am.  St.  Rep.  893,  56  N.  W.  915),  it  was  held  that  a 
foreign  corporation  is  a  "person  out  of  the  state,"  within 
the  meaning  of  the  statute  of  Wisconsin  which  provided 
that  "if,  when  the  cause  of  action  shall  accrue  against 
any  person,  he  shall  be  out  of  this  state,  such  action 
may  be  commenced  within  the  terms  herein  respectively 
limited,  after  such  person  shall  return  or  remove  to  this 
state."  Mr.  Justice  Cassoday,  in  rendering  the  decision 
of  the  court,  says  :  "It  is  conceded  that  the  defendant  is 
a  corporation  created  and  organized  under  the  laws  of 


♦Note.— See  this  case  reported  In  39  Am.  St.  Rep.,  with  note  at  p.  900,  Appli- 
cation of  Statute  of  Limitations  to  Foreign  Corporations.— Reporter. 
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Ohio.  It  exists  only  in  contemplation  of,  and  by  force 
of,  the  law  of  that  state.  Since  such  law  has,  of  itself, 
no  extraterritorial  force,  the  corporation  cannot  migrate 
to  another  state,  but  must  dwell  in  the  state  of  its  cre- 
ation." To  the  effect  that  a  foreign  corporation  is  a 
"person  out  of  the  state,"  see,  also,  Traveler's  Ins.  Co. 
v.  Fricke,  99  Wis.  367  (74  N.  W.  372) ;  Johnson  Dry-Good* 
Co.  v.  Cornell,  4  Okl.  412  (46  Pac.  860) .  In  Olcott  v.  Tioga 
R.  R.  Co.,  20  N.  Y.  210  (75  Am.  Dec.  393),  under  a  statute 
of  New  York  identical  with  Section  16,  Hill's  Ann. 
Laws,  it  was  held  that  a  foreign  corporation  sued  in  that 
state  could  not  plead  the  statute  of  limitations  in  bar  of 
an  action.  And  this  rule  has  been  followed  in  Nevada: 
Robinson  v.  Imperial  Min.  Co.,  5  Nev.  44  ;  State  v.  Central 
Pac.  R.  R.  Co.,  10  Nev.  47  ;  Barstow  v.  Union  Con.  Min. 
Co.,  10  Nev.  386.  The  more  modern  rule,  however,  and 
the  one  most  consonant  with  reason,  is  that  a  foreign 
corporation  doing  business  within  a  state  may  plead 
the  statute  of  limitations  in  bar  of  an  action  instituted 
therein,  when  it  maintains  an  agent  within  such  state 
upon  whom  service  of  process  can  be  made  for  it :  Huss 
v.  Central  R.  R.  Co.,  66  Ala.  472  ;  Lawrence  v.  Ballon,  50 
Cal.  258 ;  Pennsylvania  Co.  v.  Sloan,  1  111.  App.  364 ; 
Koons  v.  Chicago  &N.W.  Ry.  Co.,  23  Iowa,  493  ;  Cobb 
v.  Illinois  Cent.  Ry.  Co.,  38  Iowa,  601 ;  Winney  v.  Sand- 
wich  Mfg.  Co.,\  86  Iowa,  608  (50  N.  W.  565,  and  53  N.  W. 
421) ;  King  v.  National  Exploring  Co.,  4  Mont.  1  (1  Pac. 
727) .  The  reason  for  this  latter  rule  undoubtedly  is 
that  a  debtor  out  of  the  state  cannot  impute  laches  to 
his  creditors,  or  those  claiming  to  have  rights  of  action 
against  him  in  not  pursuing  their  remedies  in  a  foreign 
jurisdiction ;  but  when  this  excuse  is  rendered  unavail- 
ing by  the  debtor's  coming  into  the  state,  the  obligation 

fNoTE.— See  footnote  to  this  case,  Right  of  Foreign  Corporation  to  Plead 
Statute  of  Limitations,  in  18  L.  R.  A.  524.— Reporter. 
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upon  their  part  to  use  the  required  diligence  attaches ; 
and  a  foreign  corporation  "returns"  to  the  state,  within 
the  meaning  of  statutes  of  limitation,  when  it  establishes 
an  agent  therein  upon  whom  process  can  be  served  as  its 
representative. 

1.  But,  whatever  the  rule  for  the  interpretation  of 
the  general  statute  of  limitation  may  be,  it  can  have  no 
application  to  the  case  at  bar ;  for  the  exceptions  to  the 
operation  of  that  statute  cannot  be  invoked  in  aid  of  a 
suit  to  foreclose  a  mechanic's  lien,  which  must  be  com- 
menced within  the  time  prescribed  in  the  act  creating 
the  right,  or  the  lien  is  irrevocably  lost :  15  Am.  &  Eng. 
Enc.  Law,  (1  ed.),  121;  Boisot,  Mech.  Liens,  §  721. 
In  Dunning  v.  Stovall,  30  Ga.  444,  a  claim  having  been 
filed  in  pursuance  of  an  act  creating  mechanics'  liens, 
and  providing  that  suits  for  their  foreclosure  should  be 
commenced  within  one  year,  it  was  held  that  the  time 
within  which  such  suit  should  be  commenced  was  not 
affected  by  a  subsequent  act  providing  that  the  statute 
of  limitations  should  not  begin  to  run  against  open  ac- 
counts until  the  first  of  January  of  the  year  next  follow- 
ing. In  Walker  v.  Burt,  57  Ga.  20,  which  was  a  suit  to 
foreclose  a  mechanic's  lien,  it  was  held  that  a  general 
statute  authorizing  suits  to  be  renewed  within  six  months 
after  their  dismissal  did  not  apply  to  suits  to  enforce 
mechanic's  liens.  In  Clark  v.  Manning,  4  111.  App.  649, 
it  was  held  that  the  provision  of  the  statute  of  limita- 
tions excepting  from  its  operation  persons  who  were  out 
of  the  state  applied  only  to  actions  provided  for  in  the 
chapter  relating  to  limitations,  and  had  no  application 
to  suits  under  the  mechanic's  lien  law.  Limitations  to 
the  maintenance  of  actions  were  unknown  at  common 
law,  but  were  adopted  by  courts  of  chancery  to  defeat  a 
right  which,  in  consequence  of  the  laches  of  the  party 
invoking  the  remedy,  had  become  stale  ;    and  legislative 
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assemblies,  for  the  purpose  of  promoting  the  peace  of 
society,  have  adopted,  with  certain  exceptions,  the  rule 
of  equity  thus  established.  But  this  rule,  and  the  statute 
of  limitations  adopted  in  lieu  thereof,  were  intended  only 
to  apply  to  common-law  rights  of  action,  and  since  a 
mechanic's  lien  was  unknown  at  common  law,  and  is  a 
creature  of  statutory  origin,  the  general  statute  of  limi- 
tations can  have  no  application  to  it.  Hence  no  etror 
was  committed  by  the  court  in  sustaining  the  demurrer 
to  the  reply. 

2.  The  more  important  question  to  be  considered, 
however,  relates  to  the  action  of  the  court  in  dismissing 
the  suit ;  and  its  proper  solution  must  depend  upon 
whether  the  suit  was  commenced  in  time.  The  statute, 
Hill's  Ann.  Laws,  §  51,  prescribing  the  manner  of  com- 
mencing actions  reads  as  follows  :  "Actions  at  law  shall 
be  commenced  by  filing  a  complaint  with  the  clerk  of 
the  court,  and  the  provisions  of  sections  14  and  15  shall 
only  apply  to  this  subject  for  the  purpose  of  determining 
whether  an  action  has  been  commenced  within  the  time 
limited  by  this  code.  At  any  time  after  the  action  is 
commenced  the  plaintiff  may  cause  a  summons  to  be 
served  on  the  defendant :"  The  sections  therein  referred 
to  provide  as  follows:  Section  14,  "An  action  shall  be 
deemed  commenced  as  to  each  defendant  when  the  com- 
plaint is  filed  and  the  summons  served  on  him,  or  on  a  co- 
defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest  with  him  ;"  and  section  15,  "An  attempt  to 
commence  an  action  shall  be  deemed  equivalent  to  the 
commencement  thereof,  within  the  meaning  of  this  title, 
when  the  complaint  is  filed,  and  the  summons  delivered, 
with  the  intent  that  it  shall  actually  be  served,  to  the 
sheriff  or  other  officer  of  the  county  in  which  the  de- 
fendants or  one  of  them  usually  or  last  resided  ;  or  if  a 
corporation  be  defendant,  to  the  sheriff  or  other  officer 
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of  the  county  in  which  sutfh  corporation  was  established 
by  law,  or  where  its  general  business  was  transacted,  or 
where  it  kept  an  office  for  the  transaction  of  business. 
But  such  an  attempt  shall  be  followed  by  the  first  pub- 
lication of  the  summons  or  the  service  thereof  within 
sixty  days:"  Hill's  Ann.  Laws,  §  51,  is  made  appli- 
cable to  suits  in  equity  by  Hill's  Ann.  Laws,  §  389. 
It  will  be  remembered  that  the  complaint  herein  was 
filed  in  the  proper  court  within  six  months  after  the 
liens  were  filed,  but  a  longer  period  had  elapsed  before 
a  summons  was  served  upon  the  corporation  by  a  publi- 
cation thereof.  If  sections  14  and  16  qualify  section  51, 
the  filing  of  a  complaint  is  not  the  commencement  of  a 
suit,  within  the  meaning  of  the  miner's  lien  law ;  but, 
if  they  only  limit  its  application  to  the  statute  of  limita- 
tions, and  as  far  as  this  suit  is  concerned  are  to  be  elimi- 
nated therefrom,  then  the  suit  was  commenced  within 
the  time  prescribed.  The  editors  of  the  Encyclopaedia 
of  Pleading  and  Practice  (vol.  1,  p.  136),  in  comment- 
ing upon  Section  51,  Hill's  Ann.  Laws,  as  modified  by 
section  14,  say:  "In  Oregon  an  action  is  deemed  com- 
menced, within  the  meaning  of  the  statute  of  limita- 
tions, when  the  complaint  is  filed  and  the  summons  is 
served  on  the  defendant;  but  for  all  purposes  other 
than  that  of  the  statute  of  limitations  actions  are  com- 
menced by  filing  a  complaint  with  the  clerk  of  the 
court."  Quoting  further  from  that  valuable  work  (vol. 
13,  p.  946),  it  is  said  :  "What  shall  be  deemed  a  com- 
mencement of  suit  to  enforce  a  mechanic's  lien  is  usually 
a  matter  of  statutory  regulation.  If  the  proceedings  to 
foreclose  are  by  bill  in  equity,  the  filing  of  the  bill  is 
considered  the  commencement  of  suit,  in  the  absence  of 
statutory  provisions  to  the  contrary."  "The  filing  of 
the  petition  or  complaint  to  enforce  a  lien,"  says  Mr. 
Jones,  in  his  work  on  Liens  (vol.  2,  §  1562),  "is  gen- 
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erally  the  commencement  of  the  suit."  In  Sheridan  v. 
Cameron,  65  Mich.  680  (32  N.  W.  894),  it  is  held  that 
the  filing  of  a  bill  or  petition  is  the  beginning  of  a  suit 
under  the  mechanic's  lien  law,  the  service  of  process 
being  only  a  step  in  the  cause.  In  Flandreau  v.  White, 
18  Cal.  639,  it  was  held  that  the  provision  in  the  general 
statute  of  limitation  that  the  filing  of  the  complaint 
shall  be  deemed  a  commencement  of  the  suit  applied  to 
that  act  only,  and  not  to  the  mechanic's  lien  law. 

From  these  authorities  we  think  it  evident  that  the 
qualification  to  Section  51,  Hill's  Ann.  Laws,  applies 
only  to  the  statute  of  limitation,  and,  as  a  suit  to  fore- 
close a  mechanic's  lien  is  not  governed  thereby,  it  fol- 
lows that  such  qualification,  as  far  as  the  case  at  bar  is 
concerned,  is  eliminated  therefrom.  The  act  creating 
miners'  liens  not  having  prescribed  the  manner  in  which 
suits  for  their  foreclosure  should  be  instituted,  the  filing 
of  the  complaint  is  the  commencement  of  the  suit,  within 
the  meaning  of  the  act :  Coggan  v.  Reeves,  3  Or.  275. 
The  suit  having  been  commenced  within  the  time  pre- 
scribed, the  court  erred  in  dismissing  it ;  and  hence  it 
follows  that  the  decree  is  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  may  be  neces- 
sary, not  inconsistent  with  this  opinion. 

Reversed. 

95    ^12  Argued  22  Jane;   decided  11  August,  1899. 

136  **'  FRENCH   L.IVE  STOCK  COMPANY  r.  SPRINGER, 

86    312, 

41    *>0|  [58  Pac.  102.] 

1.  Public  Surveys— Meander  Line  as  Boundary.— Where  a  stream  or  lake 

is  meandered  by  public  surveys,  Its  shore  becomes  the  real  boundary  of  the 
abutting  fractional  lots,  and  not  the  meandered  line  as  surveyed.  If  there  is 
found  to  be  a  discrepancy  between  the  two:  Weiss  v.  Oregon  Iron  «t  Steel  Cb., 
18  Or.  490,  and  Barnhart  v.  Ehrharl,  33  Or.  274,  approved. 

2.  Public  Lands— Estoppel  on  Government.— The  fact  that  the  official  sur- 

vey, and  the  official  maps  and  plats  based  thereon,  showed  a  body  of  water  at 
a  given  place,  and  that  it  bounded  a  certain  tract  of  land,  does  not  estop  the 
government  or  its  grantees  from  denying  the  supposed  existence  of  such  water 
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at  such  location  as  against  riparian  purchasers.  The  government  representa- 
tions must  give  way  to  the  facts:  Western  Invest.  Oo.  v.  Farmers'  NaL  Bank, 
85  Or.  289,  cited. 

3.  Declaration  by  Plaintiff  as  Evidence.— Evidence  that  an  officer  and 

stockholder  in  the  plaintiff  corporation  stated  that  neither  he  nor  his  com- 
pany owned  certain  land,  and  that  such  statements  was  one  of  the  induce- 
ments for  the  defendant  to  enter  upon  and  occupy  the  land,  is  admissible 
upon  the  Issue  as  to  damages  in  an  action  to  recover  the  possession  of  the 
property. 

4.  Trial— Statement  of  Expected  Answer  by  Witness.— It  is  not  reversible 

error  to  permit  counsel,  after  objection  to  a  question  has  been  sustained,  to 
state  to  the  court  in  the  presence  of  the  jury  what  the  testimony  is  that  he 
expects  to  elicit  by  the  question.* 

5.  Reliction— Evidence  on  Character  of  Land.— In  an  action  to  recover  pos- 

session of  land,  where  plaintiff,  being  owner  of  lots  abutting  on  the  meander 
line  of  a  lake,  claims  by  reliction  the  land  in  question  outside  of  such  line, 
and  there  Is  a  question  whether  a  lake  existed  In  front  of  these  lots,  testi- 
mony of  a  witness  that  he  had  raised  grain  on  the  land  outside  the  meander 
line,  but  not  In  front  of  plaintiff's  lots,  Is  admissible. 

From  Harney:     Morton  D.  Clifford,  Judge. 

This  is  an  action  of  ejectment  by  the  French-Glenn 
Live  Stock  Company  against  Alva  Springer  to  recover 
the  possession  of  one  hundred  and  sixty  acres  of  land, 
situate  in  Harney  County,  Oregon,  lying  to  the  north  of 
and  adjoining  lots  numbered  3  and  4  of  section  34,  and 
lots  numbered  1  and  2  of  section  35,  township  26  south, 
range  31  east  of  the  Willamette  Meridian,  as  described 
on  the  maps  of  survey  of  the  said  township  in  the  office 
of  the  Register  and  Receiver  of  the  United  States  Land 
Office  at  Burns,  Oregon.  The  cause  was  tried  before  a 
jury,  and,  the  verdict  and  judgment  being  for  the  de- 
fendant, the  company  appeals. 

The  plaintiff,  to  support  its  contention  of  ownership 
of  the  fee,  offered  in  evidence :  (1)  The  official  plat  of 
the  United  States  government  survey  of  fractional  town- 
ship 26  south,  range  31  east  of  the  Willamette  Meridian, 
showing  the  township  rendered  fractional  by  abutting 
upon  the  meander  line  along  the  south  side  of  Malheur 

•Note.— On  this  point  see  Ohm  Bay  Nav.  Oo.v.EndieottyM  Or.  571. —Reporter. 
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Lake,  which  plat  appears  to  have  been  approved  by  the 
land  department  of  the  government,  and  filed  in  the 
local  office  on  September  17,  1877,  the  plat  showing  said 
lots  bounded  on  the  north  by  the  meander  line  of  Mal- 
heur Lake  ;  (2)  the  field  notes  of  the  survey  of  the  ex- 
terior boundaries  of  said  township  and  its  subdivisions, 
and  the  meander  line  of  Malheur  Lake,  under  the  title 
heading,  "Meanders  of  the  south  shore  of  Malheur  Lake, 
through  fractional  township  26,"  etc.,  and  indicating 
that  it  was  run  "with  the  meander  of  the  lake  ;"  (3)  a 
list  of  selections  of  land,  made  by  the  agent  of  the  State 
of  Oregon,  claimed  as  swamp  and  overflowed,  with  the 
approval  of  the  Secretary  of  the  Interior,  bearing  date 
September  19,  1889 ;  (4)  two  patents  from  the  United 
States  for  said  lots  3  and  4,  section  34,  and  1  and  2,  sec- 
tion 35,  "according  to  the  official  plats  of  the  survey  of 
the  said  lands  returned  to  the  general  land  office  by  the 
Surveyor-General,"  such  patents  bearing  date  March  10, 
1890,  and  October  8,  1891,  respectively,  and  the  lots  con- 
taining, in  the  aggregate,  one  hundred  and  fifty-eight 
and  fifty-three  one  hundredths  acres ;  (5)  two  convey- 
ances from  the  state,  comprising  the  above-described  lots, 
bearing  date  October  7,  1889,  and  April  30,  1890,  respec- 
tively, and  other  mesne  conveyances  to  the  plaintiff; 
and  (6)  oral  evidence  tending  to  prove  that  in  1877, 
and  for  some  years  thereafter,  Malheur  Lake  was  a  con- 
tinuous body  of  water  up  to  the  meander  line  of  that 
year,  that  there  was  a  narrow  ridge  or  reef  across  the 
west  end  thereof,  some  twelve  or  fifteen  miles  west  of 
the  lands  in  dispute,  which  separated  its  waters  from 
those  of  Harney  Lake,  that  its  waters  were  from  eight 
to  twelve  feet  higher  than  those  of  Harney  Lake,  that 
in  1881,  the  waters  of  Malheur  Lake,  overflowing  the 
ridge,  cut  a  channel  through,  which  was  enlarged  from 
year  to  year  for  some  time,  that,  as  a  result,  its  surface 
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was  lowered,  the  water  receding  from  the  flat  shelving 
shore,  leaving  the  disputed  land  bare,  except  in  the 
springtime,  from  and  after  1884.  This  constituted  the 
plaintiff's  case. 

On  behalf  of  the  defendant,  evidence  was  introduced 
tending  to  show  that  there  never  was  a  lake  in  front  of 
the  said  lots  ;  that  Malheur  Lake  is  a  well-defined,  natu- 
ral body  of  water,  but  that,  if  the  east  and  west  exterior 
lines  of  said  lots  were  extended  north  indefinitely,  they 
would  not  touch  or  intersect  the  margin  or  border  of 
said  lake,  but  would  leave  it  entirely  to  the  east  thereof ; 
that  the  water  of  the  lake  had  been,  from  a  time  prior 
to  1877,  of  about  the  same  height  as  it  was  at  the  date 
of  trial ;  that  the  border  of  the  lake  never  at  any  time 
extended  to  the  supposed  meander  line  of  1877,  and  that 
there  never  had  been  any  recession  of vthe  water  of  the 
lake,  and  a  consequent  reliction  of  land  in  front  of  the 
said  lots.  The  court  instructed  the  jury  as  follows,  to 
which  exceptions  were  taken  and  saved  by  the  plaintiff : 
"I  instruct  you  that  the  fact  that  there  may  have  been  a 
meander  line  along  the  northern  boundary  of  lots  3  and 
4  in  section  34,  and  lots  1  and  2  in  section  35,  township 
26  south,  range  31  east,  is  not  conclusive  evidence  of  the 
existence  of  a  lake.  You  will  therefore  weigh  and  con- 
sider all  the  evidence  in  this  case,  and  from  the  whole 
evidence  determine  the  fact  as  to  whether  or  not  there 
was  in  reality  a  lake  north  of  and  adjoining  said  lots ; 
and,  if  there  was  not  such  lake,  you  will  find  for  the 
defendant.  *  *  *  I  instruct  you  that,  before  you  can 
find  for  plaintiff,  you  must  be  satisfied  from  a  preponder- 
ance of  the  evidence  that  there  was  a  lake  immediately 
north  of  lots  3  and  4  in  section  34  and  lots  1  and  2  in 
section  35.  *  *  *  But  if  you  believe  from  the  evi- 
dence that  there  was  a  swamp  or  marsh  instead  of  said 
lake  immediately  north  of  and  adjoining  said  lots,  then 
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you  will  find  for  the  defendant.  In  other  words,  it  is  a 
fact  for  you  to  determine  whether  or  not  that  was  a  lake." 
Other  instructions  of  a  like  nature  were  given,  but  these 
fairly  illustrate  the  whole.  Judgment  was  entered  on 
the  verdict  for  defendant,  and  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  an  oral  argument  and  a  brief 
by  Mr.  William  Lair  Hill,  to  this  effect : 

I.  Under  a  grant  by  the  government,  whether  state 
or  national,  of  land  described  as  bounded  by  the  me- 
ander line  of  a  meandered  body  of  water,  whether  such 
water  be  navigable  or  non-navigable,  the  granted  land 
extends  to  the  actual  margin  of  the  water,  notwithstand- 
ing that  the  location  of  the  meander  line  as  shown  on 
the  survey  and  plat  may  not  coincide  with  such  actual 
water  line  :  Minto  v.  Delaney,  7  Or.  337  ;  Weiss  v.  Ore- 
gon Iron  &  Steel  Co.,  13  Or.  496 ;  Railroad  Co.  v.  Schur- 
meier,  74  U.  S.  (7  Wall.)  284;  Hardin  v.  Jordan,  140 
U.  S.  371  (11  Sup.  Ct.  808);  Jefferis  v.  East  Omaha 
Land  Co.,  134  U.  S.  178  (10  Sup.  Ct.  518);  Middle- 
town  v.  Pritchard,  3  Scam.  510  (38  Am.  Dec.  112) ;  Fuller 
v.  Dauphin,  124  111.  542  (7  Am.  St.  Rep.  388) ;  Clute  v. 
Fisher,  65  Mich.  48  (31  N.  W.  614);  Boorman  v.  Sumaths, 
42  Wis.  233  ;  Ridgeway  Y.Ludlow,  58  Ind.  248  ;  Kraut 
v.  Crawford,  18  Iowa,  550  (87  Am.  Dec.  414) ;  Poynter  v. 
Chipman,  8  Utah,  442  (32  Pac.  690). 

II.  Under  such  a  grant  the  grantee  is  entited  to  all 
lands  between  the  original  line  and  the  water's  edge 
which  shall  become  bare  by  accretion  or  reliction  :  Minto 
v.  Delaney,  7  Or.  337  ;  Mitchell  v.  Smale,  140  U.  S.  406 
(11  Sup.  Ct.  819);  Hardin  v.  Jordan,  140  U.  S.  371  (11 
Sup.  Ct.  808) ;  Fuller  v.  Shedd,  161  111.  462  (52  Am.  St. 
Rep.  380,  33  L.  R.  A.  146) ;    Poynter  v.  Chipman,  8  Utah, 
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442  (32  Pac.  690) ;  Jefferis  v.  East  Omaha  Land  Co.,  134 
U.  S.  178  (10  Sup.  Ct.  518);  Banks  v.  Ogden,  69  U.  S. 
(2  Wall.)  57. 

III.  The  official  survey  of  the  lake,  the  approval 
thereof,  and  the  official  maps  and  plats  made  thereunder, 
showing  the  lake  and  the  meander  line  thereof,  conclu- 
sively establish  the  fact  and  location  of  the  lake,  so  far  as 
the  rights  of  riparian  grantees  are  concerned  :  St.  Clair 
County  v.  Lovingston,  90  U.  S.  (23  Wall.)  46;  Gould, 
Waters  (2  ed.) ,  §§  76,  85  ;  MitcheU  v.  Smale,  140  U.  S. 
406  (11  Sup.  Ct.  819);  Hardin  v.  Jordan,  140  U.  S.  372 
(11  Sup.  Ct.  808);  Mann  v.  Tacoma  Land  Co.,  44  Fed. 
27  ;     Knudson  v.  Ormason,  10  Utah,  124. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Lionel  R.Webster. 

Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

1.  It  has  become  a  settled  rule  of  law  in  this  state 
that,  where  a  stream  is  meandered  by  the  public  sur- 
veys, the  stream,  and  not  the  meander  line,  is  the  true 
boundary  of  the  riparian  owner  :  Weiss  v.  Oregon  Iron  & 
Steel  Co.,  13  Or,  496  (11  Pac.  255).  The  rule  is  alike 
applicable  where  a  lake  is  meandered  by  the  public  sur- 
vey. The  shore  of  the  lake  becomes  the  real  boundary 
of  the  abutting  fractional  subdivisions  or  lots,  as  they  are 
termed,  and  not  the  meandered  line  as  surveyed,  if  there 
is  found  to  be  a  discrepancy  between  the  two  :  Hardin  v. 
Jordan,  140  U.  S.  371  (11  Sup.  Ct.  808,  838);  Mitchell  v. 
Smale,  140  U.  S.  406  (11  Sup.  Ct.  819,  840).  The  reason 
which  prompted  the  rule  is  the  difficulty  which  always 
exists  in  meandering  exactly  the  edge  or  margin  of  a 
stream,  or  lake,  or  other  natural  body  of  water,  owing  to 
irregular  projections  and  the  various  sinuosities  of  the 
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water  line.  Hence  the  meander  line  is  supposed  to  be 
run  by  exclusions  and  inclusions  of  such  irregularities 
of  contour,  so  as  to  produce  an  average  result,  closely 
approximating  the  true  and  real  quantity  of  upland  con- 
tained in  fractional  subdivisions  or  lots  bordering  upon 
the  water  front.  It  was  said  by  Mr.  Justice  Clifford 
in  Railroad  Co.  v.  Schurmeir,  74  U.  S.  (7  Wall.)  272: 
4  *  Meander  lines  are  run  in  surveying  fractional  portions 
of  the  public  lands  bordering  upon  navigable  rivers,  not 
as  boundaries  of  the  tract,  but  for  the  purpose  of  defining 
the  sinuosities  of  the  banks  of  the  stream,  and  as  the 
means  of  ascertaining  the  quantity  of  the  land  in  the 
fraction  subject  to  sale,  and  which  is  to  be  paid  for  by 
the  purchaser.  In  preparing  the  official  plat  from  the 
field  notes,  the  meander  line  is  represented  as  the  border 
line  of  the  stream,  and  shows,  to  a  demonstration,  that 
the  water  course,  and  not  the  meander  line  as  actually 
run  on  the  land,  is  the  boundary."  As  we  have  seen, 
the  same  rule  applies  to  lakes.  The  banks  of  the  stream 
and  the  shores  of  the  lake  are  constituted  monuments 
which  serve  to  mark  the  true  boundary,  and  they  should 
ordinarily  prevail,  under  the  general  rule,  as  against 
courses  and  distances.  Mr.  Justice  Bradley,  in  Mitchell 
v.  Smale,  140  U.  S.406  (11  Sup.  Ct.  819),  states  the  doc- 
trine  clearly:  "The  official  plat  made  from  such  survey 
does  not  show  the  meander  line,  but  shows  the  general 
form  of  the  lake  deduced  therefrom,  and  the  surrounding 
fractional  lots  adjoining  and  bordering  on  the  same. 
The  patents,  when  issued,  refer  to  this  plat  for  identifi- 
cation of  the  lots  conveyed,  and  are  equivalent  to,  and 
have  the  legal  effect  of,  a  declaration  that  they  extend  to 
and  are  bounded  by  the  lake  or  stream.  Such  lake  or 
stream  itself,  as  a  natural  object  or  monument,  is  vir- 
tually and  truly  one  of  the  calls  of  the  description  or 
boundary  of  the  premises  conveyed ;   and  all  the  legal 
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consequences  of  such  a  boundary,  in  the  matter  of  ripa- 
rian rights  and  title  to  land  under  water,  regularly  fol- 
low." This  doctrine  was  recognized  and  adopted  in 
Barnhart  y.Ehrhart,  33  Or.  274  (54  Pac.  195). 

It  is  a  question  of  no  moment  to  the  parties  in  the 
present  controversy  whether  the  shore  or  upland  owner 
takes  to  the  water's  edge  or  to  the  center  of  a  non-navi- 
gable lake,  or  what  title,  if  any,  has  been  acquired  by 
reason  of  such  ownership,  without  reservation  in  the 
muniments  of  title  to  the  land  under  the  water  of  the 
lake,  as,  in  any  event,  the  owner  is  entitled  to  all  land 
between  the  original  line  and  the  water's  edge,  which 
shall  have  become  bare  by  accretion  or  a  gradual  and 
imperceptible  recession  of  the  water,  not  extending  be- 
yond the  center  of  the  lake.  In  this  counsel  for  the 
parties,  as  we  understand  them,  concur,  so  that  there  is 
little  need  of  our  discussing  the  question,  and  we  shall 
do  no  more  than  denote  briefly  the  reasons  upon  which 
the  doctrine  rests.  The  one  generally  given  is  that  the 
owner  is  subject  to  the  loss  of  soil  by  the  encroachment  of 
the  water ;  hence,  that  he  should  have  the  benefit  of  ac- 
cretions on  account  of  its  recession,  and  thus,  upon  a  gen- 
eral average,  the  gain  will  balance  the  loss,  and  vice  versa. 
The  maxim,  "De  minimis  non  curat  lex,"  is  also  applied. 
Another,  and  perhaps  a  more  cogent  one,  invoked  is 
that  it  preserves  the  fundamental  riparian  rights,  which 
often  constitute  the  principal  value  of  the  land,  of  access 
to  the  water.  These  principles  find  support  in  the  fol- 
lowing authorities  :  Minto  v.  Delaney,  7  Or.  337  ;  Har- 
din v.  Jordan,  140  U.  S.  372  (11  Sup.  Ct.  808) ;  Mitchell 
v.  Smule,  140  U.  S.  406  (11  Sup.  Ct.  819);  Fuller  v. 
Sliedd,  161  111.  462  (33  L.  R.  A.  146,  52  Am.  St.  Rep. 
380,  44  N.  E.  286)  ;  Poynter  v.  Chipman,  8  Utah,  442 
(32  Pac.  690) ;    Jefferis  v.  East  Omaha  Land  Co.,  134  U.  S. 
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178  (10  Sup.  Ct,  518) ;  Lamprey  v.  State,  52  Minn.  181 
(38  Am.  St.  Rep.  541,  18  L.  R.  A.  670,  53  N.  W.  1139). 
2.  The  real  question  of  cardinal  and  pivotal  concern 
arises  upon  the  urgent  and  strong  contention  and  argu- 
ment of  counsel  for  plaintiff  that  the  official  survey  of  the 
lake,  the  approval  thereof,  and  the  official  plats  and  maps 
made  thereunder,  showing  the  lake,  and  the  meander  line 
thereof,  conclusively  establish  the  fact  and  location  of 
the  lake,  so  far  as  the  rights  of  riparian  grantees  are 
concerned  ;  and  the  government  and  its  grantees  are 
estopped  to  deny  the  supposed  fact  as  represented  to  the 
purchasers  of  abutting  land  :  Mann  v.  Tacoma  Land  Co., 
44  Fed.  27,  supports  this  contention  in  its  fullest  signifi- 
cation ;  and  Mitchell  v.  Smale,  140  U.  S.  406  (11  Sup.  Ct. 
419) ,  may  be  said  to  sustain  it.  Defendant's  counsel  de- 
nies that  any  hard  and  fast  rule  of  the  kind  exists,  but 
asserts  that,  even  if  it  does,  it  can  have  no  application 
in  the  present  controversy,  for  two  reasons :  One,  that 
the  abutting  or  upland,  represented  by  the  lots  to  which 
plaintiff  deraigns  title  from  the  government,  was  swamp 
and  overflowed  land ;  that  the  title,  under  the  patent 
from  the  government,  took  effect,  by  relation,  as  of  March 
12,  1860,  the  date  when  the  swamp-land  act  of  Arkansas 
was  extended  to  Oregon  ;  that,  the  public  survey  having 
been  made  in  1877,  subsequent  to  the  passing  of  the  title 
out  of  the  government,  there  could  have  been  no  repre- 
sentation by  the  general  government  prior  to  sale  that  it 
bordered  the  lake  or  other  natural  body  of  water ;  hence 
estoppel  could  not  apply.  In  this  connection  the  idea  is 
also  advanced  that  the  grantee  of  swamp  and  overflowed 
lands  takes  only  such  as  is  of  that  special  character,  and 
that  the  land  under  the  water,  forming  the  bed  of  the 
lake,  not  being  of  that  character,  could  not  pass  in  any 
event ;  in  other  words,  that  the  limit  of  the  swamp  must 
necessarily  be  the  limit  of  the  grant.     The  other  is  that 
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there  never  existed  a  lake  in  front  of  or  bordering  upon 
the  plaintiff's  lots  ;  that  the  question  of  fact  involved  is 
not  one  of  accretion  or  recession  of  the  water,  and  conse- 
quent reliction,  but  of  the  existence  of  the  lake  upon 
which  plaintiff  anchors  its  claim  ;  that  this  question  was 
submitted  to  the  jury,  and,  as  the  verdict  was  against  the 
plaintiff,  it  is  now  precluded.  We  will  not  now  attempt 
to  determine  whether  the  first  reason  assigned  is  sound 
or  not,  or  whether  any  rule  of  law  exists,  based  upon  and 
in  consonance  with  it,  as  it  is  not  deemed  necessary  to  a 
decision  of  the  controversy. 

The  second  reason,  however,  we  deem  quite  sufficient 
and  ample  for  affirming  the  judgment  below.  If  there 
never  was  a  lake  in  front  of  plaintiff's  lots,  or  if  one  did 
exist  there  at  the  time  of  the  survey,  then  there  was  no 
natural  object  or  monument  marking  the  north  boundary 
of  said  lots ;  hence,  resort  must  be  had  to  the  secondary 
evidence,  viz.,  the  courses  and  distances,  which  are  ascer- 
tainable from  the  plats  and  surveys,  and  they  must  pre- 
vail. The  result  is  natural,  and  the  land  conveyed  would 
be  just  what  a  mathematical  calculation  would  produce 
from  the  field  notes  of  the  survey  of  the  fractional  sec- 
tions and  the  supposed  meander  line.  We  are  not  with- 
out authority  for  this  view  :  Grant  v.  Hemphill,  92  Iowa, 
218  (59  N.  W.  263),  is  a  case  very  much  to  the  purpose. 
That  was  tried  in  a  court  of  equity,  and  the  facts  were 
found  by  the  court.  Rothrock,  J.,  who  wrote  the  opinion 
in  the  supreme  court,  says:  "It  appears  from  a  very 
decided  preponderance  of  the  evidence  that  the  land  in 
controversy  is  not  now,  and  probably  never  was,  any  part 
of  a  lake.  It  is  true  that  some  of  the  witnesses  testify 
that  the  inlet  of  Mud  Lake  extended  up  into  the  land. 
But  there  is  no  evidence  that  at  or  near  the  time  of  the 
survey  or  since  there  has  been  any  body  of  water  any- 
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where  on  the  land  upon  which  to  base  a  meandered  line. 
Some  of  the  land,  like  all  bodies  of  land  in  that  country, 
is  low,  flat,  and  marsh  land  ;  but  the  evidence  shows  that 
a  greater  part  of  the  land  claimed  by  Eaton  is  dry,  tilla- 
ble land,  and  that,  if  it  had  been  surveyed,  it  would  not 
have  passed  to  the  state  under  the.  swamp-land  grant. 
*  *  *  A  riparian  proprietor  is  one  who  owns  land 
bounded  upon  a  water  course  or  lake.  The  evidence  in 
this  case  shows  that  there  was  not  at  the  time  of  the 
government  survey,  and  is  not  now,  any  body  of  water 
east  of  the  meandered  line,  on  which  to  found  any  valid 
claim  of  land  outside  of  the  line,  by  accretion  or  reliction, 
or  in  any  other  manner.  In  the  large  mass  of  authorities 
collected  and  cited  by  counsel,  we  find  no  case  which  can 
be  said  to  sustain  a  claim  made  upon  any  such  a  state  of 
facts."  We  have  had  occasion  to  cite  that  case  before, 
with  approval  of  the  doctrine  there  enunciated  :  Western 
Invest.  Co.  v.  Farmers'  Nat.  Bank,  35  Or.  289  (57  Pac. 
912).  Now,  the  plaintiff  sought  to  sustain  the  fact  of 
the  actual  existence  of  the  lake  in  front  of  its  lots,  and 
upon  which  they  abutted  at  the  time  of  the  survey,  and 
then  to  show  a  gradual  subsidence  of  the  water  of  the 
lake,  due  to  the  cutting  of  the  channel,  from  natural 
causes,  through  a  narrow  reef  or  ridge  extending  across 
between  Malheur  and  Harney  lakes,  by  which  the  water 
of  the  former  was  drawn  off  into  the  latter,  and  a  conse- 
quent reliction  of  the  land  bordering  said  lots,  which  con- 
stitute the  land  in  dispute  and  to  which  plaintiff  claims 
title. 

The  defendant  controverted  this  position,  and  sought 
and  introduced  evidence  tending  to  show  the  nonexist- 
ence of  such  a  lake  at  the  time  of  the  survey,  and  at  all 
times  since  ;  in  short,  there  was  support  for  the  whole 
of  his  contention.  The  fact  of  the  existence  of  Malheur 
Lake,  a  non-navigable  body  of  water,  was  admitted,  but 
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there  was  evidence  to  show  that  it  lies  to  the  northeast 
of  the  lots  of  plaintiff,  and  that  no  part  of  it  now  or  at 
the  time  of  the  survey  extended  westward  in  front  or  to 
the  north  of  them.  Several  witnesses  testified,  in  effect, 
that  there  was  no  open  body  of  water  of  any  moment  in 
front  of  the  lots  ;  that  the  land  was  low  and  flat ;  that 
a  portion  of  it  was  of  a  marshy  or  swampy  character ; 
but  much  of  it — perhaps  the  greater  portion — was  dry, 
and  not  covered  with  water,  except  at  certain  seasons  of 
the  year,  when  the  water  was  unusually  high,  and  that 
it  was  the  same  character  of  some  of  the  land  that  is 
comprised  within  the  boundaries  of  said  lots,  and  that 
this  condition  of  affairs  has  existed  since  prior  to  the 
survey  of  1877.  Many  circumstances  were  related  tend- 
ing to  support  the  truth  of  the  testimony.  The  issues 
of  fact  were  clear  and  distinct,  and,  having  been  sub- 
mitted to  the  jury,  there  is  no  reason  why  their  verdict 
should  not  preclude  the  plaintiff,  as  in  other  cases  where 
a  jury  has  passed  upon  a  submitted  question  of  fact.  If 
it  be  said  that  the  result  is  a  collateral  impeachment 
of  the  government  survey,  the  answer  is  decisive  that 
the  government  ought  not  to  be  precluded  by  a  mean- 
der line  which  does  not  approximately  and  by  general 
average  border  the  banks  of  the  stream  or  the  shores  of 
the  lake  which  it  is  the  purpose  of  a  public  survey  to 
meander.  If  there  was  no  lake  to  meander,  the  pur- 
chaser could  not  have  bought  upon  the  representation  of 
the  government  that  there  was,  and  cannot  become  a 
riparian  owner,  and,  therefore,  can  claim  none  of  the 
rights  appurtenant  thereto.  So,  turn  the  matter  which 
way  we  will,  the  facts  do  not  present  a  case  whicfy,  under 
the  usual  reasons  assigned,  will  preclude  the  government 
or  its  grantees.  The  result,  that  the  plaintiff  should 
acquire  by  the  purchase  of  these  lots  several  multiples 
of  their  area,  as  was  remarked  by  Mr.  Justice  Brewer 
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in  his  dissenting  opinion  in  Mitchell  v.  Smale,  140  U.S. 
406  (11  Sup.  Ct.  819),  is  "certainly  suggestive,"  and 
the  case  ought  to  be  a  clear  one  to  support  and  sustain 
it.  The  instructions  to  the  jury  were  in  accord  with 
the  views  here  entertained,  and  hence  there  was  no  error 
in  giving  them. 

3.  There  was  evidence  introduced,  over  the  objection 
of  the  plaintiff,  touching  the  declaration  of  Peter*French, 
an  officer  and  stockholder  in  the  plaintiff  corporation,  to 
the  effect  that  he  or  the  company  did  not  own  the  land 
in  front  of  the  lots,  and  that  this  was  one  of  the  induce- 
ments for  the  defendant  to  enter  upon  and  occupy  it. 
It  is  claimed  that  this  was  admitted  under  the  allega- 
tions of  the  answer,  by  which  it  was  sought  to  estop  the 
plaintiff  to  claim  the  land  ;  that  the  answer  was  entirely 
insufficient  for  that  purpose,  and  hence  that  the  evidence 
was  wholly  irrelevant,  and  therefore  hurtful.  Whatever 
may  have  been  the  issue  in  that  regard,  there  was  a 
claim  for  damages,  and  the  evidence  had  a  material 
bearing  upon  that  question ;  hence  there  was  no  error 
in  the  premises. 

4.  During  the  course  of  the  presentation  of  the  de- 
fendant's case  the  plaintiff  objected  to  a  certain  inter- 
rogatory propounded  to  one  of  his  witnesses,  and,  the 
objection  being  sustained,  defendant's  counsel  was  per- 
mitted to  state  to  the  court,  in  the  presence  of  the  jury, 
what  the  testimony  was  that  he  expected  to  elicit  by  the 
question ;  and  this  was  assigned  as  error.  It  is  usual 
in  the  trial  of  causes,  where  a  party  is  desirous  of  intro- 
ducing testimony,  and  is  overruled  when  the  question  is 
asked  touching  it,  for  counsel  to  state  to  the  court  what 
he  expects  to  prove  by  the  witness  ;  and  this  he  does  for 
the  purpose  of  saving  the  proper  exception,  and  making 
his  point  clear  to  the  appellate  court.     A  statement  of 
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that  character,  in  the  presence  of  the  jury,  has  never 
been  held,  as  we  are  aware,  to  constitute  reversible  error. 
6.  One  of  defendant's  witnesses  was  permitted  to 
testify  touching  the  fact  that  he  had  raised  grain  upon 
the  land  situate  to  the  north  of  the  meander  line,  but 
not  in  front  of  the  plaintiff's  lots ;  and  this  is  assigned 
as  error.  The  pivotal  question  before  the  jury,  as  we 
have  seen,  was  whether  a  lake  existed  in  front  of  these 
lots,  and  this  testimony  was  pertinent  to  that  issue,  and 
there  was,  therefore,  no  error  in  permitting  it  to  go  to 
the  jury.  These  considerations  affirm  the  judgment  of 
the  court  below,  and  it  is  so  ordered.  Affirmed. 


Argued  19  April ;  decided  22  May,  1809. 
TOWN   OF  KLAMATH  FALIiS  v.  SACHS. 

[57  Pac.  829.] 

1.  Municipal  Corporations*— Right  of  Trustees  to  Issue  Bonds.— Where 

a  municipality  has  power  to  Issue  bonds  for  a  specific  purpose,  Its  board  of 
trustees  may  issue  such  bonds  without  submitting  the  question  of  their  issu- 
ance to  a  vote  of  the  electors,  unless  the  charter  so  requires.  In  such  a  case 
the  municipality  acts  through  the  trustees,  who  are  its  agents,  having  the 
powers  granted  it  by  the  legislature. 

2.  Power  op  Municipality  to  Issue  Negotiable  Bonds.— The  power  granted 

to  a  municipality  to  "issue  bonds"  for  specific  purposes  implies  the  power  to 
make  such  bonds  negotiable  In  form  and  character,  particularly  where  the 
charter  elsewhere  limits  the  Indebtedness  that  may  legally  bo  Incurred,  and 
requires  every  warrant  showing  obligations  beyond  such  limit  to  be  so 
stamped  across  its  face. 

3.  Recitals  in  Bonds  as  an  Estoppel—  Bona  Fide  Holders.*— Recitals  in 

municipal  public  Improvement  bonds  that  they  were  Issued  by  virtue  of  a 
designated  ordinance,  giving  lis  date  and  title,  puts  purchasers  upon  inquiry 
touching  the  provisions  and  the  exact  legal  purposes  of  the  ordinance,  and 
whether  it  is  sanctioned  by  the  charter,  and  a  recital  that  the  bonds  were 
issued  in  pursuance  of  the  charter  is  not  binding  on  the  city,  for  the  latter 
recital,  being  as  to  a  matter  of  law,  cannot  act  as  an  estoppel ;  but  recitals  in 
such  bonds  that  all  acts  required  as  conditions  precedent  to  their  issue  have 
been  performed,  will  estop  the  municipality  from  asserting,  as  against  inno- 
cent holders,  that  such  conditions  were  not  performed,  as,  that  the  improve- 
ments had  not  been  completed,  or  that  the  work  was  not  properly  done. 

♦Note.— Municipal  Bonds  in  the  Hands  of  Bona  Fide  Holders  is  the  title  of  a 
monograph  on  this  subject  generally  in  51  Am.  Ht.  Rep.  pp.  82£-«fll. 
Bee  also  Oiler  v.  I>ivi<jht  School  Tp.,  2ft  L.  R.  A.  049.— Reporter. 
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4.  Construction  of  Municipal  Ordinance.— A  municipal  ordinance  grant- 

ing a  franchise  for  the  construction  of  a  water  works  system  In  a  town, 
and  providing  that  on  its  completion  the  town  Khali  deliver  to  the  owner 
bonds  for  a  stated  sum,  and  after  he  has  operated  the  system  for  a  stated 
time  the  town  shall  have  the  right  of  purchasing  It,  in  which  case  the  bonds 
delivered  to  the  owner  shall  be  applied  as  a  part  payment  on  the  price,  and 
that  In  the  meanwhile  the  town  shall  have  an  interest  In  the  water  works  to 
the  extent  of  the  bonds  so  delivered  to  the  owner,  which  Interest  he  cannot 
alienate,  Is  not  invalid  as  providing  for  the  delivery  of  the  bonds  to  the  con- 
structor of  the  water  works  as  a  bonus. 

5.  Construction  of  Municipal  Charter.— A  clause  of  a  municipal  charter 

limiting  the  Indebtedness  that  may  be  lawfully  Incurred,  and  providing  that 
In  addition  thereto  the  town  may  issue  bonds  to  a  given  amount  for  light 
and  water,  is  not  a  limitation  on  the  cost  of  the  water  system. 

6.  Idem.— The  board  of  trustees  of  a  municipality  is  not  required  to  provide  for 

lighting  the  town  and  at  the  same  time  furnish  It  with  a  water  system  by  a 
provision  of  Its  charter  authorizing  an  indebtedness  to  be  incurred  "for  the 
purpose  of  lighting  the  town  and  furnishing  it  with  a  water  system"— such 
provision  leaves  it  discretionary  to  provide  either  system  or  both. 

(Head notes  by  Wolverton,  C.  J.) 

From  Klamath:     Hiero  K.  Hanna,  Judge. 

This  is  a  suit  by  the  Town  of  Klamath  Falls  to  enjoin 
the  prosecution  of  an  action  commenced  by  Lipman 
Sachs  against  the  plaintiff  herein  to  recover  upon  two 
coupons  for  interest  payments  upon  two  certain  bonds 
purporting  to  have  been  issued  by  it  to  H.  V.  Gates,  to 
restrain  the  collection  of  such  coupons,  and  to  have  the 
bonds  themselves  declared  null  and  void.  The  bonds  to 
which  the  coupons  are  attached  are  in  form  as  follows  : 
1  'For  value  received,  the  Town  of  Klamath  Falls,  in  the 
County  of  Klamath,  State  of  Oregon,  promises  to  pay  to 
the  bearer  at  the  Chase  National  Bank,  in  the  City  of 
New  York,  State  of  New  York,  on  the  first  day  of  Sep- 
tember, A.  D.  1915,  one  thousand  dollars,  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum  from  Sep- 
tember 1,  A.  D.  1895,  interest  to  be  paid  semiannually 
on  the  first  days  of  September  and  March  in  each  and 
every  year  thereafter,  at  the  same  place,  on  the  presen- 
tation and  surrender  of  the  coupons  for  such  interest, 
hereto  attached,  as  they  respectively  become  due.     Prin- 
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cipal  and  interest  payable  in  United  States  gold  coin  of 
the  present  standard  of  weight  and  fineness.  This  bond 
is  one  of  a  series  of  ten  bonds  of  one  thousand  dollars 
each,  of  like  tenor,  and  even  date  herewith,  numbered 
consecutively  from  one  to  ten,  both  numbers  inclusive, 
issued  by  the  Town  of  Klamath  Falls.  This  bond  is 
issued  by  the  Town  of  Klamath  Falls  for  the  purpose  of 
providing  electric  lights  and  water  for  the  inhabitants  of 
said  town  by  and  under  authority  of  an  act  of  the  legis- 
lature of  the  State  of  Oregon,  filed  in  the  office  of  the 
Secretary  of  State  February  6,  A.  D.  1893,  and  entitled 
'An  act  to  incorporate  the  Town  of  Klamath  Falls,  Ore- 
gon,' *  *  *  and  by  virtue  of  Ordinance  No.  46  of 
said  Town  of  Klamath  Falls,  duly  passed  by  the  board  of 
trustees  of  said  town  on  the  sixth  day  of  April,  A.  D. 
1895  [giving  the  full  title  of  the  ordinance]  .  It  is  hereby 
recited  that  all  acts  and  things  required  to  be  done  pre- 
cedent to  and  on  the  issuing  of  this  bond  have  been  done 
and  performed  in  regular  and  due  manner  and  form  as 
required  by  law,  and  that  the  total  indebtedness  of  said 
Town  of  Klamath  Falls,  including  this  issue  of  bonds, 
does  not  exceed  the  limit  prescribed  by  law  ;  and  for  the 
prompt  payment  of  the  principal  and  interest  hereof  at 
maturity  the  full  faith  and  credit  of  the  said  Town  of 
Klamath  Falls  are  hereby  irrevocably  pledged."  They 
are  duly  executed,  and  bear  date  August  7,  1895.  On 
April  6,  1895,  the  plaintiff's  board  of  trustees  adopted 
Ordinance  No.  45,  providing  for  supplying  the  town  and 
its  inhabitants  with  electric  lights  aud  power  for  public 
and  private  purposes,  and  granting  H.  V.  Gates,  his  suc- 
cessors and  assigns,  a  franchise  and  license  to  construct 
and  operate  a  system  of  electric  lighting  and  power  works 
in  the  town,  contracting  with  him  for  the  rental  of  elec- 
tric lights  for  illuminating  the  town,  and  reserving  an 
option  to  purchase  the  same.    Ordinance  No.  46,  adopted 
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at  the  same  time,  is  similar  in  effect,  except  that  it  pro- 
vides for  the  construction  of  a  water  system  instead,  and 
the  issuance  of  the  bonds  in  controversy.  It  is  entitled 
"An  ordinance  providing  for  the  supplying  of  the  Town 
of  Klamath  Falls,  Oregon,  and  its  inhabitants,  with 
water  for  public  and  private  purposes,  and  granting  H. 
V.  Gates  a  franchise  and  license  to  construct  and  operate 
a  system  of  water  works  in  the  Town  of  Klamath  Falls, 
Oregon,  contracting  with  the  said  H.  V.  Gates  for  the 
rental  of  fire  hydrants  for  supplying  the  Town  of  Klam- 
ath Falls,  Oregon,  with  water,  and  giving  the  Town  of 
Klamath  Falls,  Oregon,  an  option  to  purchase  said  water 
works,  and  providing  for  payment  to  said  H.  V.  Gates  of 
ten  thousand  dollars  in  bonds  of  the  Town  of  Klamath 
Falls  as  a  first  payment  on  said  option  to  purchase  the 
said  water  works  and  for  rentals  of  hydrants  for  the 
Town  of  Klamath  Falls,  Oregon."  It  provides,  in  sub- 
stance, so  far  as  it  is  necessary  to  be  set  out  for  an  un- 
derstanding of  the  opinion,  as  follows  : 

"Sec.  1.  That  H.  V.  Gates,  his  successors  and  assigns, 
are  granted  the  privilege  for  and  during  the  term  of 
ten  years  to  construct,  maintain  and  operate  a  system  of 
water  works  in  the  Town  of  Klamath  Falls,  for  supply- 
ing the  said  town  and  inhabitants  thereof  with  water  for 
public  and  private  purposes." 

"Sec.  4.  That  the  grantee  shall  provide  a  substan- 
tial engine  house,  of  sufficient  capacity  to  accommodate 
pumps  and  appliances  of  water  works,  and  such  room  as 
may  be  required  to  accommodate  the  electric  plant  to  be 
operated  in  conjunction  with  said  water  works  system." 

"Sec.  6.  That  the  grantee  shall  furnish  and  lay  to 
the  reservoir  in  the  streets  of  said  town,  at  a  specified 
depth,  not  less  than  four  thousand  feet  of  six-inch  pipe 
and  two  thousand  feet  of  four-inch  pipe,  and  as  much 
more  as  may  be  deemed  necessary ;    shall  furnish  ten 
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double  hydrants,  and  connect  the  same  with  the  mains ; 
also  all  necessary  valves,  special  fittings,  and  valve  boxes 
required  to  complete  the  works ;  the  mains  and  fittings 
to  be  ample  and  capable  of  carrying  out  the  provisions 
and  intentions  of  this  agreement,  of  affording  the  town 
where  said  pipes  are  laid  first-class  fire  protection,  and 
of  sustaining  a  pressure  of  one  hundred  and  fifty  pounds 
to  the  square  inch  ;  shall  furnish  all  mains  and  laterals 
that  may  from  time  to  time  be  required  to  supply  the 
town  or  its  inhabitants  with  water ;  provided,  that  for 
each  eight  hundred  feet  of  four  inch,  or  larger,  mains 
ordered  by  the  town,  there  shall  be  one  hydrant  ordered, 
and  rental  paid  for  use  of  the  same." 

"Sec.  7.  That  the  grantee  is  to  keep  the  fire  hydrants 
in  good  repair,  protect  same  from  freezing,  and  keep 
them  ready  at  all  times  for  instant  service." 

"Sec.  8.  That  the  privilege  granted  to  and  vested  in 
the  said  H.  V.  Gates,  his  successors  and  assigns,  shall 
remain  in  full  force  and  effect  for  and  during  the  period 
of  ten  years,  but  subject  to  the  right  of  purchase  by  the 
town ;  and  the  Town  of  Klamath  Falls  rents  of  the 
grantee,  for  the  use  designated,  the  ten  hydrants  men- 
tioned and  provided  for  during  the  same  period  of  time 
from  the  acceptance  of  said  water  works." 

"Sec.  10.  That  for  and  in  consideration  of  the  bene- 
fits secured  to  the  Town  of  Klamath  Falls  by  reason  of 
the  construction  of  the  water  plant  and  the  use  of  the 
hydrants  aforesaid,  the  Town  of  Klamath  Falls  cove- 
nants and  agrees  to  issue  to  the  grantee  its  bonds  in 
the  sum  of  ten  thousand  dollars,  in  denominations  as 
demanded  by  the  said  grantee,  said  bonds  to  draw  inter- 
est at  the  rate  of  six  per  cent,  per  annum,  payable  semi- 
annually, and  to  be  delivered  to  said  grantee  upon  the 
completion  of  said  water  plant,  and  when  the  same  has 
successfully  stood  the  required  tests ;  provided,  the  said 
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grantee  shall  satisfactorily  show  that  said  works  are  free 
from  all  liens,  and  that  all  labor  and  materials  used  and 
furnished  have  been  paid  for." 

"Sec.  11.  That  at  the  expiration  of  ten  years  from 
the  completion  of  said  works,  and  at  the  end  of  each 
five  years  thereafter,  the  Town  of  Klamath  Falls  shall 
have  the  option  to  purchase  and  own  said  water  works 
and  appurtenances  and  franchises  upon  the  following 
conditions,  and  the  grantee  in  accepting  this  ordinance 
expressly  covenants  to  sell  and  convey  to  the  town  the 
said  water  works  and  system  as  a  whole  :  The  said 
Town  of  Klamath  Falls,  by  resolution  of  its  board  of 
trustees,  shall  determine  to  purchase  and  own  said  water 
works  and  shall  serve  a  certified  copy  of  such  resolution 
on  the  grantee  at  least  six  months  before  the  time  when 
the  said  town  may  exercise  such  option.  The  sum  of 
money  that  said  town  shall  pay  for  said  water  works  as 
a  whole  shall  be  an  amount  which  at  eight  per  cent, 
interest  would  produce  an  annual  income  equal  to  the 
net  income  during  the  year  previous  to  the  serving  of 
the  notice  of  resolution,  with  the  cost  price  added  for 
any  improvements  or  extension  made  during  the  year 
previous  to  such  notice,  upon  which  no  revenue  has  been 
derived.  When  such  purchase  is  made  by  the  town,  the 
franchise  granted  to  Gates  shall  terminate.  If  said  town 
shall  not  determine  to  purchase  said  water  works  within 
ten  years  from  date  of  its  acceptance  of  said  works,  it 
shall  grant  to  the  grantee  a  franchise,  upon  the  same 
terms  and  conditions  as  herein  stated,  reserving  the 
option  of  purchase  each  five  years.  The  ten  thousand 
dollars  paid  for  hydrant  rental  shall  be  the  first  payment 
upon  the  purchase  price  of  said  water  works,  and  it  is 
agreed  that,  until  such  time  as  the  town  shall  purchase, 
it  shall  own  an  absolute  right  and  interest  in  the  said 
water  works  and  electric  lights  to  be  erected  and  operated 
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along  with  the  water  plant  to  the  amount  of  ten  thou- 
sand dollars ;  but  it  is  further  understood  that  until 
such  time  as  the  town  shall  purchase  the  interest  of  the 
grantee  the  grantee  shall  have  exclusive  use  and  control 
of  said  works  in  every  particular,  without  paying  to  the 
town  any  rents,  profits,  or  revenues  therefrom  or  there- 
for in  any  manner  whatever,  except  that  the  grantee 
shall  not  have  the  power  or  authority  to  sell,  mortgage, 
lease,  or  in  any  way  incumber  the  interest  of  the  Town 
of  Klamath  Falls  in  said  works." 

"Sec.  15.  That,  in  the  event  it  is  necessary  at  any 
future  time  for  the  safety  and  welfare  of  the  town  to 
increase  the  capacity  of  wells,  reservoirs  or  machinery, 
it  shall  be  done  by  the  grantee  without  any  additional 
cost  to  the  town,  except  in  the  purchase  of  said  works, 
according  to  the  conditions  herein  stated." 

"Sec.  16.  That  work  shall  be  begun  in  a  specified 
time,  and  the  system  completed  within  six  months,  un- 
less delayed  without  fault  of  the  grantee,  and  that  on 
completion  certain  tests  shall  be  made  to  the  satisfaction 
of  all  parties." 

"Sec.  17.  That  it  is  understood  and  agreed  that  the 
grantee  shall,  before  said  water  plant  is  accepted  as  com- 
plete, furnish  satisfactory  evidence  that  the  combined 
electric  and  water  plants  have  cost  to  exceed  the  sum  of 
ten  thousand  dollars." 

"Sec.  19.  That  the  ordinance  shall  become  binding 
upon  the  town  in  the  event  that  Gates  shall  accept  its 
terms  and  conditions  in  writing  within  thirty  days  from 
its  adoption." 

On  July  12,  1895,  the  board  of  trustees  enacted  Ordi- 
nance No.  48,  entitled  "An  ordinance  to  amend  section 
10  of  Ordinance  No.  46,"  the  purpose  of  which  was  to 
make  the  conditions  contained  in  said  Ordinance  No.  46 
touching  the  issuance  of  the  bonds  applicable  to  said 


332  Klamath  Falls  v.  Sachs.  [35  Or. 

Ordinance  No.  45  as  well,  and  to  require  the  electric 
light  plant  to  be  constructed  and  operated  in  conjunction 
with  the  water  system. 

The  plain  tiff  alleges,  among  other  things,  that  the 
bonds  were  issued  in  pursuance  of  Ordinance  No.  46 
alone,  whereas  the  defendants  show  that  they  were  issued 
in  pursuance  of  the  provisions  of  all  the  ordinances  here- 
tofore referred  to, —  Nos.  45,  46,  and  48, —  and  further 
aver  that,  in  view  of  the  recitals  contained  in  the  bonds, 
the  plaintiff  ought  not  to  be  heard  to  say  that  neither 
Gates  nor  his  successors  in  interest  complied  with  any  of 
the  terms  of  said  Ordinance  No.  46  ;  that  the  proposition 
to  issue  said  bonds  was  never  submitted  to  nor  voted 
upon  by  the  qualified  electors  of  the  town,  or  at  all ; 
that  said  board  of  trustees  was  never  authorized  or  em- 
powered by  the  town  to  enact  said  ordinance,  or  to  issue 
said  bonds,  and  that  the  issuance  of  the  said  bonds  was 
an  attempt  to  create  a  debt  or  liability  which,  added  to 
the  other  debts  or  liabilities  of  said  town,  would,  in  the 
aggregate,  exceed  the  indebtedness  or  liability  which  the 
town  could  legally  incur.  The  act  incorporating  the 
Town  of  Klamath  Falls  (Sess.  Laws,  1893,  p.  212,  §§  9, 
11)  provides,  among  other  things,  that  the  board  of 
trustees  shall  have  the  power  to  "provide  for  lighting 
the  streets,  roads  and  alleys,  and  public  buildings  of  the 
town,  and  furnishing  the  town  with  electric  or  other 
lights,  and  also  to  provide  for  the  furnishing  of  water 
for  said  town,  and  to  control  the  rates  to  be  charged  for 
said  lights  and  water"  (section  9,  subd.  16) ;  and  section 
11  limits  the  indebtedness  to  be  incurred,  in  the  following 
language,  viz.  :  "The  town  shall  never  borrow  money, 
contract  debts,  or  loan  its  credit  to  a  greater  amount  than 
five  per  cent,  of  the  taxable  property  ;  and  all  warrants 
drawn  against  the  town  creating  an  indebtedness  in  ex- 
cess of  that  sum  shall  be  absolutely  void,  and  it  shall  be 
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so  stated  upon  each  and  every  warrant  so  drawn  ;  pro- 
vided, however,  that  for  the  purpose  of  lighting  the  town 
and  furnishing  it  with  a  water  system,  the  said  town 
may  incur  an  additional  indebtedness  of  ten  thousand 
dollars,  and  issue  bonds  therefor." 

There  was  a  decree  for  the  defendants,  and  plaintiffs 
appeal.  "  Affirmed. 

For  appellant  there  was  an  oral  argument  and  a  brief 
by  Mr.  Austin  S.  Hammond,  to  this  effect : 

Municipal  corporations  have  no  implied  authority  to 
issue  negotiable  bonds,  and  where  there  is  express  au- 
thority, it  must  be  strictly  followed :  Simonton,  Neg. 
Bonds,  §  6 ;  Ironivood  Water  Works  v.  Trcbilcock,  45  Am. 
&  Eng.  Corp.  Cas.  651 ;  Nolan  v.  State,  36  Am.  &  Eng. 
Corp.  Cas.  397;  City  of  Brcnham  v.  German-American 
Bank,  144  U.  S.  173  (12  Sup.  Ct.  559). 

Authority  to  issue  bonds  as  evidence  of  indebtedness 
does  not  authorize  the  issuance  of  negotiable  bonds : 
Simonton,  Neg.  Bonds,  §  28;  Police  Jury  v.  Britton,  82 
U.  S.  566;  City  of  Brcnham  v.  German- American  Bank, 
144 U.  S.  173  ;  Ashuelot  Nat.  Bank  v.  School  Dist.,  56  Fed. 
197,  5  C.  C.  A.  468 ;  Merrill  v.  Town  of  Monticello,  138 
U.  S.  673  ;  Barnum  v.  Okolona,  148  U.  S.  393  ;  Sage  v. 
Board  of  Liquidation,  144  U.  S.  651. 

Recitals  upon  the  face  of  bonds  are  only  binding  as  to 
such  facts  as  the  law  has  made  it  the  duty  of  the  board 
issuing  the  bonds  to  decide,  and  do  not  protect  even  an 
innocent  purchaser  as  to  questions  of  law,  or  as  to  facts 
which  were  a  matter  of  record,  or  which  he  was  bound  to 
know ;  they  have  no  effect  where  there  was  no  authority 
to  issue:  1  Dillon,  Mun.  Corp.  531,  546;  Simonton, 
Neg.  Bonds.  §  45  ;  Dixon  County  v.  Field,  111  U.  S.  83  ; 
Hedges  v.  Dixon  County,  150  U.  S.  183  ;  Barnctt  v.  City 
of  Denison,  145  U.  S.  135;     Nesbitt  v.  Independent  Dist. 
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of  Riverside  144  U.  S.  610  ;  Board  of  Corners  v.  Graham, 
130  U.  S.  674 ;  Quaker  City  Nat.  Bank  v.  Nolan  County, 
59  Fed.  660  (45  Am.  &  Eng.  Corp.  Cas.  668);  Coffin  v. 
Board  of  ComWs,  57  Fed.  137  (45  Am.  &  Eng.  Corp  Cas. 
703);  Nat.  Bank  of  Commerce  v.  Town  of  Grenada,  54  Fed. 
100  (40  Am.  &  Eng.  Corp.  Cas.  555);  Sutliff  v.  Board 
of  ComWs,  147  U.  S.  233;  Hayes  v.  Mayor  of  Holly 
Springs,  114  U.S.  120  ;  Katzenbergcr  v.  City  of  Aberdeen, 
121  U.  S.  30. 

Where  bonds  recite  that  they  are  issued  under  the 
provisions  of  an  ordinance  referred  to,  the  purchaser  is 
bound  by  facts  revealed  by  the  ordinance :  Risky  v. 
Howell,  57  Fed.  544;  Barnett  v.  City  of  Dennison,  145 
U.  S.  135  ;     Hackett  v.  City  of  Ottawa,  99  U.  S.  86. 

The  only  exception  to  this  rule  is  where  the  recitals 
undertake  to  set  forth  what  the  ordinance  contains : 
Hackett  v.  City  of  Ottawa,  99  U.  S.  86  ;  City  of  Evansville 
v.Dennett,  161  U.S.  432. 

The  bonds  in  this  case  not  only  refer  to  Ordinance  No. 
46  as  the  authority  for  their  issue,  but  they  further  recite 
the  preamble  of  that  ordinance  in  full,  which  itself  reveals 
the  fact  that  the  ordinance  is  illegal  and  does  not  comply 
with  the  provisions  of  the  charter.  See  recitals  in  the 
bonds. 

Municipal  bonds  issued  without  proper  authority,  are 
void  everywhere,  and  no  recitals  in  the  bonds  themselves 
will  cure  them  :  Simonton,  Neg.  Bonds,  §§  45, 125  ;  City 
of  Brenham  v.  German- American  Bank,  144  U.  S.  173; 
Ashuelot  Nat.  Bank  v.  School  Dist.,  56  Fed.  197,  and  other 
cases  cited  herein. 

It  appears  from  the  evidence  that  these  bonds  were 
issued  for  the  purpose  of  loaning  the  credit  of  the  Town 
of  Klamath  Falls  to  a  private  corporation,  and  are  there- 
fore void  :     Constitution  of  Oregon,  Article  II,  §  9. 
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For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Chas.  A.  Cogswell . 

Mr.  Chief  Justice  Wolverton,  after  making  the  fore- 
going statement  of  the  facts,  delivered  the  opinion  of  the 
court. 

It  is  alleged  that  at  the  date  of  the  signing  and  sealing 
of  said  bonds  they  were  delivered  to  the  defendant  E.  R. 
Reames  (who  was  then  a  member  of  the  board  of  trus- 
tees of  the  town,  and  a  stockholder  in  the  Klamath  Falls 
Light  &  Water  Company),  in  trust,  to  carry  out  the  pro- 
visions of  said  Ordinance  No.  46,  and  not  otherwise; 
that  neither  Gates  nor  his  assigns  ever  became  entitled, 
under  the  provisions  of  said  ordinance,  to  receive  said 
bonds,  and  that  the  delivery  thereof  to  Gates  was  unau- 
thorized by  any  act  of  said  board.  At  the  trial,  however, 
it  was  admitted  in  open  court  that  they  were  delivered 
to  him  by  Reames ;  that  he  sold  the  same,  but  failed  to 
account  to  the  town  for  the  proceeds ;  and  that  the  de- 
fendant Lipman  Sachs  purchased  said  interest  warrants 
or  coupons  for  a  valuable  consideration,  before  maturity, 
without  knowledge  of  the  conditions  and  circumstances 
under  which  they  were  issued,  delivered,  and  negotiated, 
except  such  as  he  is  bound  to  take  cognizance  of  from 
the  face  of  the  bonds. 

1.  It  is  first  insisted  that  the  powers  vested  in  the 
town  by  the  charter  must  be  distinguished  from  such  as 
are  vested  in  the  board  of  trustees,  and  that  in  the  one 
case  they  must  be  exercised  by  the  inhabitants  and  in 
the  other  by  the  board.  To  illustrate  :  It  is  enacted 
that  the  "town  may  incur  an  additional  indebtedness  of 
ten  thousand  dollars  and  issue  bonds  therefor,  for  the 
purpose  of  lighting  the  town  and  furnishing  it  with  a 
water  system ;"  while,  on  the  other  hand,  the  board  is 
authorized  "to  provide  for  lighting  the  streets,  roads, 
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and  alleys,  and  public  buildings  of  the  town,  and  fur- 
nishing the  town  with  electric  or  other  lights,  and  also  to 
provide  for  the  furnishing  of  water  for  the  said  town," 
etc.  It  is  maintained  that,  as  the  inhabitants  were  incor- 
porated as  the  town,  they  alone  can  exercise  the  power 
delegated  by  the  former  clause  of  the  charter,  while  it  is 
competent  for  the  board  to  exercise  such  as  is  delegated 
by  the  latter.  Reasoning  from  this  hypothesis,  it  is 
urged  that  the  board  should  have  called  an  election,  and 
submitted  the  question  of  the  issuance  of  these  bonds  to 
a  vote  of  the  electors  of  the  town.  This  concedes,  for  the 
present  purpose,  that  the  town  is  authorized  to  issue  the 
bonds  in  question,  but  challenges  the  mode  and  manner 
of  their  issuance.  The  conclusion  reached  is  hardly  a 
logical  deduction  from  the  premises.  The  electors  of 
the  town  do  not  comprehend  all  the  inhabitants  thereof, 
and  just  why  the  board  of  trustees  should  be  required  to 
submit  the  question  to  a  vote  of  the  electors  because  the 
inhabitants  of  the  town  are  incorporated  is  not  quite 
apparent.  There  is  no  authority  or  direction  under  the 
charter  empowering  or  requiring  the  board,  before  pro- 
ceeding to  the  issuance  of  the  bonds,  to  submit  the  ques- 
tion to  a  vote  of  the  people ;  nor  is  there  any  such  a 
limitation  put  upon  its  powers  as  it  respects  the  issuance 
thereof.  It  is  very  true  the  trustees,  if  they  had  seen 
fit,  could  have  submitted  the*  question  to  a  vote  of  the 
electors  as  an  advisory  matter  for  their  guidance,  but 
they  were  not  compelled  or  required  to  do  so  by  any  pro- 
vision of  the  charter.  They  are  the  agents  of  the  town 
in  the  exercise  of  all  powers  accorded  it  by  the  legisla- 
ture, and  the  town  acts  through  them  in  the  transaction 
of  all  public  business.  A  corporation,  unlike  an  indi- 
vidual, cannot  perforin  its  functions  directly,  but  must 
do  so  through  an  agent  or  some  intermediary  instrumen- 
tality ;   and  it  is  in  this  capacity  that  the  board  of  trus- 
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tees  acted  in  the  issuance  of  the  bonds  in  controversy. 
If,  therefore,  the  town  has  been  clothed  with  the  power 
to  issue,  the  board  has  authority  to  proceed  in  the  exer- 
cise thereof. 

2.  It  is  next  insisted  that  the  language  of  the  charter 
does  not  authorize  or  empower  the  town  or  its  board  of 
trustees  to  issue  bonds  negotiable  in  form  and  character, 
such  as  were  attempted  to  be  issued  in  the  present 
instance ;  in  other  words,  that  the  power  accorded  to 
"issue  bonds"  is  not  commensurate  or  adequate  to  the 
purpose  of  issuing  negotiable  bonds.  It  has  been  held 
that  the  implied  power  of  a  municipal  corporation  to 
borrow  money  to  enable  it  to  execute  the  powers  ex- 
pressly conferred  upon  it  does  not  authorize  the  munici- 
palty  to  issue  negotiable  securities,  capable  of  being  sold 
in  open  market,  and  thereby  freed  from  equities  that 
might  be  set  up  by  the  maker ;  and,  further,  that  the 
power  to  borrow  money  on  the  credit  of  the  municipality 
for  general  municipal  purposes  limits  the  power  to  bor- 
row for  ordinary  governmental  purposes,  such  as  are 
generally  carried  out  with  revenues  derived  from  taxa- 
tion, the  presumption  being  that  the  grant  of  power  was 
intended  to  confer  the  right  to  borrow  money  in  antici- 
pation of  the  receipt  of  revenue  taxes,  and  that  there  is 
no  implied  power  to  issue  negotiable  securities,  unim- 
peachable in  the  hands  of  innocent  purchasers,  for  the 
money  borrowed  :  Merrill  v.  Town  of  Monti  cello,  138  U. 
S.  673  (11  Sup.  Ct.  441) ;  City  of  Brenham  v.  German- 
American  Bank,  144  U.  S.  173  (12  Sup.  Ct.  559) .  So,  in 
Ashuelot  Nat.  Bank  v.  School  Dist.  No.  7,  Valley  County,  5 
CCA.  468,  56  Fed.  197,  it  was  held  that  there  is  no 
implied  power  to  issue  negotiable  bonds  from  the  express 
delegation  of  power  and  authority  to  borrow  money  to 
pay   for  the  site  of    school  houses,   to  erect  buildings 
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thereon,  and  furnish  the  same,  dependent  upon  a  ma- 
jority vote  of  the  qualified  electors  of  the  district,  And, 
in  Merrill  v.  Town  of  Monticello,  138  U.  S.  673  (11  Sup. 
Ct.  441),  it  is  said  by  Mr.  Justice  Lamar,  speaking  for 
the  court,  that :  "To  borrow  money,  and  to  give  a  bond 
or  obligation  therefor,  which  may  be  circulated  in  the 
market  as  a  negotiable  security,  freed  from  any  equities 
that  may  be  set  up  by  the  maker  of  it,  are,  in  their 
nature  and  in  their  legal  effect,  essentially  different  trans- 
actions. In  the  present  case  all  that  can  be  contended 
for  is  that  the  town  had  the  power  to  contract  a  loan 
under  certain  specific  restrictions  and  limitations.  No- 
where in  the  statute  is  there  any  express  power  given  to 
issue  negotiable  bonds  as  evidence  of  such  loans.  Nor 
can  such  power  be  implied,  because  the  existence  of  it 
is  not  necessary  to  carry  out  any  of  the  purposes  of  the 
municipality."  These  cases  are  mainly  relied  on  by 
plaintiff  in  support  of  its  position,  and  we  do  not  ques- 
tion their  soundness,  but  their  application  to  the  present 
controversy  may  well  be  doubted. 

In  City  of  Cadillac  \  .Woonsocket  List,  for  Savings,  7  C. 
C.  A.  674,  58  Fed.  935,  under  a  statute  which  contains, 
among  others,  the  following  provisions,  viz. :  "For  any 
loans  lawfully  made  the  bonds  of  the  city  may  be  issued, 
bearing  a  legal  rate  of  interest.  *  *  *  When  deemed 
necessary  by  the  council  to  extend  the  time  of  payment, 
new  bonds  may  be  issued  in  the  place  of  former  bonds 
falling  due,  in  such  manner  as  merely  to  change  but  not 
increase  the  indebtedness  of  the  city," — it  was  held  that 
bonds  negotiable  in  form  were  authorized.  Lurton,  J., 
speaking  for  the  Circuit  Court  of  Appeals,  says  :  "That 
this  contemplates,  and  by  necessary  implication  author- 
izes, the  issue  of  negotiable  bonds,  we  have  no  doubt. 
The  general  power  to  issue  'bonds'  must  be  taken  to 
authorize  *  bonds'  in  the  usual  form  of  such  well-known 
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commercial  obligations.  That  usual  form  embodies  a 
contract  and  obligation  negotiable  in  its  terras."  He 
continues:  "The  case  of  City  of  Brenham  v.  German- 
American  Bank,  144  U.  S.  173  (12  Sup.  Ct.  559),  has  no 
bearing  upon  this  question.  Nothing  more  is  there  de- 
cided than  that  an  act  empowering  the  city  to  borrow, 
for  general  purposes,  not  exceeding  $15,000,  on  the  credit 
of  the  city,  did  not  authorize  the  issuance  of  negotiable 
obligations  for  the  money  so  borrowed.  Here  the  power 
to  issue  obligations,  by  necessary  implication,  in  the 
usual  commercial  form  of  *  bonds,'  is  expressly  given. 
But  one  meaning  can  be  fairly  deduced  from  the  terms 
of  the  act.  The  question  now  presented  was  not  dis- 
cussed in  the  Brenham  Case,  and  we  have  no  doubt  what- 
ever as  to  the  conclusion  we  have  announced."  The 
doctrine  of  this  case  has  been  expressly  followed  in  sev- 
eral subsequent  decisions  by  the  federal  courts,  all  of 
which  distinguish  Merrill  v.  Town  of  Monticcllo,  138  U.  S. 
673  (11  Sup.  Ct.  441),  and  City  of  Brenham  v.  German- 
American  Bank,  144  U.  S.  173  (12  Sup.  Ct.  559).  In 
Ashley  v.  Board  of  Supervisors,  8  C.  C.  A.  455,  60  Fed.  55, 
power  was  given  to  issue  bonds  bearing  interest,  running 
for  a  long  period  of  time  ;  and,  it  appearing  on  the  face 
of  the  a<;t  that  they  might  be  put  on  the  market  and  sold, 
it  was  held  that,  by  strong  implication,  bonds  negotiable 
in  form  were  intended  to  be  and  might  lawfully  be  issued 
and  sold,  under  the  authority  granted.  In  West  Plains 
Tp.  v.  Sage,  16  C.  C.  A.  553,  69  Fed.  943,  it  was  held 
that  a  statute  providing  "that  every  county,  every  city 
of  the  first,  second  and  third  class,  the  board  of  educa- 
tion of  any  city,  every  township,  and  every  school  dis- 
trict, is  hereby  authorized  and  empowered  to  compromise 
and  refund  its  matured  and  maturing  indebtedness  of 
every  kind  and  description  whatsoever,  upon  such  terms 
as  can  be  agreed  upon,  and  to  issue  new  bonds,  with 
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semi-annual  interest  coupons  attached,  in  payment  for 
any  sums  so  compromised,' '  by  implication  authorized 
the  township  to  issue  new  bonds,  without  any  restriction 
as  to  their  negotiability,  and  that  the  grant  of  power  to 
a  municipal  body  to  issue  bonds  must  be  interpreted  to 
give  that  body  power  to  issue  municipal  bonds  in  the 
usual  form  of  such  securities.  And  in  Howard  v.  Kiowa 
County,  73  Fed.  406,  it  was  concluded  that  statutory 
power  to  issue  bonds  includes  power  to  make  them  ne- 
gotiable, unless  restricted  by  positive  enactment.  The 
learned  judge  in  this  case  cites  with  approval  the  federal 
authorities  above  referred  to. 

The  implied  power  is  largely — perhaps  exclusively — a 
matter  of  legislative  intendment,  and  we  are  impressed 
that  a  reasonable  construction  of  the  charter  providing 
for  the  issuing  of  these  bonds  empowers  the  town,  through 
its  board  of  trustees,  to  issue  and  put  upon  the  market 
bonds  negotiable  in  form,  and  which  would  not  be  sub- 
ject to  equities  in  favor  of  the  town  in  the  hands  of  inno- 
cent purchasers.  It  will  be  noted  that  the  first  clause  of 
section  11  of  the  charter  provides  that  the  town  shall 
never  borrow  money,  contract  debts,  or  loan  its  credit  to  a 
greater  amount  than  five  per  cent,  of  its  taxable  property, 
and  that  all  warrants  drawn  against  the  town  creating 
an  indebtedness  in  excess  of  that  sum  shall  be  absolutely 
void,  and  it  shall  be  so  stated  upon  each  and  every  war- 
rant so  drawn.  Thus  it  will  be  seen  that  the  intendment 
of  the  charter  is  that  the  ordinary  warrants  may  be  issued 
in  liquidation  of  the  town's  indebtedness,  within  the  limit 
designated ;  but,  if  it  exceeds  the  limit,  then  that  the 
warrants  shall  be  invalid,  and  the  fact  shall  be  indicated 
upon  the  face  thereof,  which  would  impart  direct  notice 
and  information  of  their  illegality  to  every  person  deal- 
ing with  them.  A  subsequent  clause  empowers  the  town 
to  issue  another  and  a  different  kind  of  voucher  or  obli- 
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gation  "for  the  purpose  of  lighting  the  town  and  fur- 
nishing it  with  a  water  system."  For  the  additional 
indebtedness  thus  incurred  it  may  "issue  bonds."  Mani- 
festly, a  distinction  was  intended  to  be  made  between 
the  two  kinds  of  vouchers  or  obligations,  and  it  was 
designed,  no  doubt,  that  one  should  possess  more  of 
value  to  the  holder  than  the  other,  else  why  should  the 
different  kinds  of  obligations  be  designated  in  the  self- 
same section  of  the  charter?  Now,  a  non-negotiable 
bond  is  no  more  serviceable  to  the  holder  than  the  ordi- 
nary warrant,  the  usual  voucher  issued  in  liquidation  of 
ordinary  expenditures  of  the  municipality ;  and,  if  we 
would  endow  it  with  an  enlarged  value,  the  only  manner 
by  which  it  could  be  done  is  to  give  it  negotiability,  so 
as  to  impart  to  it  the  quality  of  commercial  paper,  and 
thereby  cut  off  equities  in  the  hands  of  innocent  holders 
for  value ;  so  that,  if  we  must  make  a  distinction,  it 
must  be  that  which  distinguishes  the  ordinary  warrant, 
or  non-negotiable,  from  the  negotiable  municipal  bond, 
which  cuts  off  equities.  We  conclude,  therefore,  that 
the  bonds  authorized  by  the  charter  are  those  possessing 
the  greater  commercial  value,  issued  in  the  usual  com- 
mercial form,  with  protection  to  innocent  purchasers. 
Thayer,  J.,  who  rendered  the  opinion  in  Ashuelot  Nat. 
Bank  v.  School  Dist.  No.  7,  Valley  County,  6  C.  C.  A.  468, 
56  Fed.  197,  wrote  a  concurring  opinion  in  West  Plains 
Tp.  v.  Sage,  16  C.  C.  A.  553,  69  Fed.  943,  basing  the 
power  to  issue  the  negotiable  form  and  quality  of  bonds 
upon  a  construction  of  the  statute,  wherein,  considering 
the  intent  of  the  legislature,  he  concluded  that  the  lan- 
guage of  the  act  was  adequate  to  the  purpose,  notwith- 
standing the  decisions  in  Merrill  v.  Town  of  Monticello, 
138  U.  S.  673  (11  Sup.  Ct.  441),  and  Brenham  v.  Gernxan- 
American  Bank,  144  U.  S.  173  (12  Sup.  Ct.  539) .  To  the 
same  purpose  is  Ashley  v.  Board  of  Supervisors,  8  C.  C.  A. 
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466,  60  Fed.  55.  So  it  is  in  the  case  at  bar.  The  char- 
acter of  the  bonds  authorized  to  be  issued  is  established 
by  legislative  intendment,  and  it  was  competent  to  give 
them  the  quality  of  negotiability . 

3.  The  bonds  having  recited  that  they  were  issued  in 
pursuance  of  the  provisions  of  the  charter  and  Ordinance 
No.  46,  it  is  vigorously  contended  that  the  purchaser  is 
bound  to  take  cognizance  of  the  provisions  both  of  the 
charter  and  the  ordinance,  and,  in  that  view,  it  is  further 
maintained  that  the  ordinance  is  such  as  the  board  of 
trustees  had  no  warrant,  under  the  charter,  to  adopt,  in 
that  it  does  not  provide  for  lighting  the  town  and  furnish- 
ing it  with  a  water  system  ;  hence,  that  the  bonds  were 
issued  for  a  purpose  not  contemplated  by  the  charter, 
and  therefore  void  in  the  hands  of  all  holders  thereof. 
Answering  these  propositions,  defendants  assert  that,  the 
charter  having  invested  the  board  of  trustees  with  power 
to  issue  bonds,  and  the  bonds  themselves  bearing  upon 
their  face  recitals  to  the  effect  that  they  were  issued  by 
authority  of  the  charter  and  Ordinance  No.  46,  and  that 
all  acts  and  things  required  to  be  done  precedent  to  and 
on  the  issuance  thereof  have  been  done  and  performed  in 
regular  and  due  manner  and  form,  as  required  by  law, 
the  town  is  effectually  estopped  to  controvert  the  truth 
of  such  recitals  as  against  a  bona  fide  holder.  In  legal 
effect,  adequate  recitals  contained  in  negotiable  municipal 
bonds  are  equivalent  to  a  representation,  or  warranty, 
or  certificate  on  the  part  of  the  officers,  that  everything 
necessary  by  law  to  be  done  has  been  done,  and  every 
fact  necessary  by  law  to  have  existed  did  exist,  to  make 
them  legal  and  binding.  It  is  well  understood,  of  course, 
that  such  recitals  do  not  cover  matters  of  law,  as  all 
parties  are  equally  bound  to  know  the  law,  so  that  a  cer- 
tificate reciting  actual  facts,  and  that  thereby  the  bonds 
were  conformable  to  law,  when,  judicially  speaking,  they 


May,  1899.]      Klamath  Falls  v.  Sachs.  343 

are  not,  does  not  work  an  estoppel  upon  the  municipality 
to  claim  the  protection  of  the  law ;  otherwise,  it  would 
be  in  the  power  of  every  municipal  body,  whether  it  had 
the  authority  or  not,  to  usurp  it  by  declaring  that  its 
assumption  was  within  the  law.  This  would  be  an  exer- 
cise of  legislative  power,  and  would  put  corporate  bodies 
above  the  law  itself.  The  estoppel,  therefore,  extends 
only  to  matters  of  fact,  and  the  statement  thereof  must 
be  qualified  and  circumscribed  so  as  to  comprise  such 
only  as  the  officers  intrusted  with  the  power  of  issuing 
the  bonds  have  express  or  implied  authority  to  ascertain 
and  determine  touching  their  existence.  In  such  a  case, 
Mr.  Justice  Matthews,  in  Dixon  County  v.  Field,  111  U. 
S.  83  (4  Sup.  Ct.  315),  says  :  "The  meaning  of  the  law 
granting  power  to  issue  bonds  is  that  they  may  be  issued, 
not  upon  the  existence  of  certain  facts,  to  be  ascertained 
or  determined  whenever  disputed,  but  upon  the  ascertain- 
ment and  determination  of  their  existence  by  the  officers 
or  body  designated  by  law  to  issue  the  bonds  upon  such 
a  contingency." 

The  gist  of  the  rule  is  aptly  stated  by  Mr.  Justice 
Strong,  in  Town  of  Coloma  v.  Eaves,  92  U.  S.  484,  as  fol- 
lows :  "Where  it  may  be  gathered  from  the  legislative 
enactment  that  the  officers  of  the  municipality  were  in- 
vested with  the  power  to  decide  whether  the  condition 
precedent  had  been  complied  with,  their  recital  that  it 
has  been,  made  in  the  bonds  issued  by  them,  and  held 
by  a  bona  fide  purchaser,  is  conclusive  of  the  fact,  and 
binding  upon  the  municipality  ;  for  the  recital  is  itself  a 
decision  of  the  fact  by  the  appointed  tribunal."  Hence 
it  may  be  stated,  as  a  general  rule,  that  recitals  in  bonds 
which  functionaries  of  a  municipality  have  been  empow- 
ered to  issue,  respecting  the  existence  of  specified  facts, 
and  the  performance  of  the  requisite  conditions  which 
are  within  their  appropriate  functions  or  province  to 
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ascertain  and  determine,  will  estop  the  municipality  to 
assert  or  maintain  anything  to  the  contrary  as  against 
the  claim  of  innocent  holders.  We  have  little  doubt  but 
•  that  the  statement  on  the  face  of  the  bonds  that  they 
were  issued  by  virtue  of  Ordinance  No.  46,  giving  the 
date  and  the  full  title  of  such  ordinance,  is  such  an  appo- 
site and  significant  reference  thereto  as  to  put  persons 
dealing  in  them  upon  inquiry  touching  the  provisions 
and  exact  legal  purpose  of  the  ordinance,  and  whether 
it  was  such  an  one  as  had  the  sanction  of  the  charter  in 
its  enactment.  The  trend  of  authority,  so  far  as  we 
have  been  able  to  discover,  is  to  that  effect:  Risley  v. 
Village  of  Howell,  57  Fed.  544  ;  Hackett  v.  Ottawa,  99  U. 
S.  86  ;  Barnett  v.  City  of  Denison,  145  U.  S.  135  (12  Sup. 
Ct.  819).  Such  being  the  legal  effect  of  the  statement 
or  reference  to  the  ordinance,  the  recital  that  the  bonds 
were  issued  in  pursuance  of  the  charter  could  not  vali- 
date it,  or  give  it  effect,  if  void  or  inoperative.  This 
would  be  equivalent  to  saying  :  "Indeed,  you  have  given 
us  the  true  condition  of  the  ordinance,  and  it  is  such 
that  the  town  had  no  authority  to  adopt ;  but,  neverthe- 
less, you  assert  upon  the  face  of  the  bonds  that  all  was 
done  in  pursuance  of  the  charter,  hence  that  we  are  at 
liberty  to  assume,  in  utter  disregard  of  the  truth,  that 
an  ordinance  was  not  only  adopted,  but  that,  in  legal 
contemplation,  it  was  amply  sufficient  to  authorize  and 
support  the  bonds,  and  that  we  may  therefore  purchase 
in  absolute  reliance  on  their  validity."  That  would  be 
an  anomaly,  and  would  result  in  making  a  void  ordi- 
nance, of  the  condition  of  which  all  parties  have  had 
ample  notice,  valid,  by  the  simple  assertion  that  it  was 
adopted  in  accordance  with  law. 

4.  This  brings  us  to  a  consideration  of  the  ordinance 
itself,  and  we  are  to  determine  whether  it  is  such  an  one 
as  the  board  of  trustees  was  empowered  to  adopt,  and  such 
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as  will  support  the  bond  issue.  It  is  urged  that  the  bonds 
awarded  are,  in  effect,  a  bonus  to  be  paid  to  Gates  for  con- 
structing the  water  system  and  supplying  the  town  with 
water.  A  careful  analysis  of  the  ordinance  will  suffice 
to  determine  this  question.  In  the  first  place,  the  town 
grants  to  Gates,  his  successors  or  assigns,  a  privilege  to 
construct  and  maintain  a  system  of  water  works  for  sup- 
plying it  and  its  inhabitants  with  water.  Primarily,  this 
privilege  is  limited  to  ten  years.  Gates,  by  an  accept- 
ance of  the  ordinance,  agrees  and  undertakes  to  build, 
construct  and  maintain  the  system  in  accordance  with 
particular  provisions  of  the  ordinance,  and  is  required  to 
maintain  it  during  the  full  period  for  which  the  privilege 
is  granted.  Thereupon  it  is  provided  that  the  town  shall 
have  the  option  to  purchase  the  system  at  a  certain  fixed 
rate,  capable  of  being  definitely  determined  at  any  time 
it  may  desire  to  conclude  the  purchase.  In  considera- 
tion of  the  option,  it  is  stipulated  that  the  town  shall 
execute  and  deliver  to  Gates  its  bonds  for  the  sum  of 
$10,000,  and,  whenever 'it  shall  conclude  the  purchase, 
these  bonds  are  to  be  considered  a  first  payment  upon 
the  purchase  price.  The  ordinance  provides  that  the 
town  shall  have  an  interest  in  the  water  works  to  the 
extent  of  $10,000,  but  that  Gates  and  his  successors  and 
assigns  shall  also  retain  an  interest  therein  until  the 
town  has  completed  the  purchase,  upon  the  consumma- 
tion of  which  the  franchise  shall  terminate.  Gates  is 
to  receive  the  rents  and  profits  of  the  water  service  to 
the  inhabitants,  and  even  to  the  town,  except  for  ten 
hydrants,  which  he  is  required  to  furnish  and  maintain 
in  part  consideration  for  the  franchise  until  the  same 
is  terminated ;  and  provision  is  made  for  the  renewal 
of  the  franchise,  which  contemplates  as  well  a  renewal 
of  the  option  from  time  to  time  for  a  period  of  five  years, 
so  that  the  parties  shall  be  continued  in  practically  the 
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same  relations.  These  are,  in  brief,  the  principal  char- 
acteristics of  the  ordinance,  which  became  effective  as  a 
contract  when  accepted  by  the  grantee  in  the  manner 
indicated.  Whatever  might  be  said  of  the  ordinance,  it 
does  not  provide  for  a  bonus  to<Jates,  in  the  sense  that 
it  is  a  mere  gratuity,  as  he  has  contracted  for  and  has 
given  something  of  value  to  the  town  in  return  for  the 
bonds  and  his  limited  franchise. 

6.  But  the  cardinal  inquiry  is  whether  what  has  been 
done  has  culminated  in  furnishing  the  town  with  a  water 
system,  within  the  meaning  of  section  11  of  the  charter. 
It  is  argued  that  it  was  the  purpose  and  intent  of  the 
charter  that  the  town  should  be  or  become  the  absolute 
owner  of  a  perfect  water  system,  freed  from  all  liens,  or 
incumbrances  which  may  have  effect  as  such,  either 
directly  or  indirectly ;  in  other  words,  that  the  town  is 
empowered  merely  to  purchase  and  own  a  perfect,  unin- 
cumbered water  system,  at  a  cost  not  to  exceed  $10,000. 
The  effect  of  section  11  is  that  the  town  shall  not  create 
an  indebtedness  exceeding  five  per  cent,  of  the  taxable 
property ;  but,  for  the  purpose  of  lighting  the  town  and 
furnishing  it  with  a  water  system,  it  is  authorized  to 
incur  an  additional  indebtedness  of  $10,000,  which  latter 
amount  we  interpret  not  to  constitute  a  limitation  upon 
the  cost  of  the  water  system  ;  and  it  would  be  adequate 
for  the  town  to  contract  or  provide  for  the  construction 
of  a  system  which  might  cost  a  sum  equal  to  five  per 
cent,  of  the  taxable  property  in  excess  thereof,  provided 
there  was  no  other  indebtedness  of  the  town,  and  it  could 
issue  therefor  $10,000  in  bonds,  and  its  warrants  for  the 
balance.  Thus  far  the  way  seems  perfectly  clear.  It 
must  be  admitted  that  the  town  has  not  become  the  ab- 
solute owner  of  the  water  system  ;  but  it  has  an  interest 
therein  to  the  extent  of  $10,000,  and,  under  the  ordi- 
nance, it  may  retain  this  at  all  events,  and  may  even- 
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tually  become  the  owner  of  the  whole  by  a  supposed 
additional  expenditure.  We  find  from  the  testimony 
that  the  entire  system,  including  the  electric  light  plant, 
cost  Gates  something  like  $17,000.  But  this  is  not  the 
measure  of  the  ultimate  cost  to  the  town.  It  may  be 
more,  and  yet  it  may  be  less.  The  assessments  of  tax- 
able property  in  1895  exceeded  $125,000,  so  that,  if  the 
board  had  incurred  a  liability  or  obligation  to  the  full 
amount  of  the  cost  to  Gates,  it  would  exceed  but  slightly 
the  limitation  under  the  charter  unless  the  town  had 
other  outstanding  obligations.  The  board,  however,  has 
only  incurred  a  present  obligation  of  $10,000,  and  at  the 
end  of  ten  years  it  is  quite  probable  it  can  assume  the  ad- 
ditional obligation,  if  it  does  not  provide  a  fund  in  the 
meantime  for  the  payment  of  the  bonds  in  full  or  in  part, 
without  overreaching  the  charter  limitation  of  indebted- 
ness. Careful  provisions  are  made  whereby  the  town 
may  eventually  own  the  system,  and  it  would  seem  that 
the  legitimate  intendment  of  the  ordinance  is  that  the 
contract  thereby  consummated  with  the  assent  of  Gates 
should,  in  good  faith,  be  carried  out  in  every  detail,  and 
fully  and  conscientiously  executed.  The  ordinance  has 
so  provided  that  neither  Gates  nor  his  successors  or  as- 
signs can  ever  acquire  the  absolute  franchise  without 
the  assent  of  the  town  (and  without  the  franchise  they 
could  not  operate  the  system) ;  nor  can  the  town  be  de- 
prived of  its  right  to  finally  acquire  the  entire  ownership 
of  the  system  without  an  abandonment  thereof.  The 
town  entered  bona  fide  into  a  contract,  and  we  cannot  say 
that  it  is  unreasonable  or  unbusinesslike,  for  that  is 
largely  a  legislative  matter  for  the  board  of  trustees, 
whereby,  upon  the  observance  of  its  terms  and  condi- 
tions, it  might  eventually  acquire  the  water  system,  and, 
apparently,  without  the  necessity  of  exceeding  the  limit 
of  indebtedness  as  set  by  the  charter ;   and  we  are  very 
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strongly  impressed  that  it  is  such  an  one  as  the  board 
had  the  power  to  make,  looking  to  the  acquirement  of 
the  water  system,  and,  while  it  is  yet  executory  in  its 
nature,  and  the  town  has  not  become  the  absolute  owner, 
such  is  the  legitimate  intendment  that  it  shall  at  a  future 
date  become  such  owner ;  hence,  we  hold  that  it  has  not 
exceeded  its  powers  in  the  premises. 

6.  We  have  reasoned  this  case  so  far  as  if  the  board 
of  trustees  had  been  dealing  with  the  water  system  alone, 
because  it  has  seemed  that  we  might  be  better  under- 
stood. The  plaintiff  argued  that  it  was  necessary,  under 
the  charter,  that  the  board  should  provide  for  lighting 
the  town,  and  at  the  same  time  furnish  it  with  a  water 
system,  thus  combining  the  two,  and  that  it  was  incom- 
petent for  the  town  to  provide  for  the  one  without  the 
other.  This  argument  is  not  well  founded,  as  it  is  ap- 
parent that  the  intendment  of  the  charter  is  that  the 
board  might  provide  for  one  or  the  other  separately,  or 
for  both  at  the  same  time  ;  but,  if  we  are  wrong  in  this 
interpretation,  we  find  that  the  board  has  in  fact  under- 
taken to  provide  for  a  combination  of  both.  While  the 
ordinance  providing  for  the  lighting  of  the  town  is  not 
referred  to  in  the  bonds,  yet  the  matter  of  constructing 
an  electric  system  in  conjunction  with  the  water  works 
is  referred  to  in  Ordinance  No.  46  in  such  manner  as  it 
may  be  fairly  concluded  that  the  purpose  of  the  board 
was  to  furnish  the  town  with  a  system  for  lighting,  as 
well  as  for  a  water  supply.  Ordinance  No.  46  being,  as 
we  have  heretofore  ascertained,  within  the  power  of  the 
board  of  trustees  to  enact,  the  town  is  estopped  by  the 
recital  in  the  bonds  to  the  effect  that  all  acts  and  things 
required  to  be  done  precedent  to  and  on  the  issuance 
thereof  have  been  done  and  performed  in  regular  and  due 
manner  and  form,  as  required  by  law,  to  deny  that  Gates 
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or  his  assigns  have  not  complied  with  the  terms  and  con- 
ditions of  his  undertaking,  or  that  he  has  not  fully  com- 
pleted the  system,  as  required  by  the  ordinance. 

The  issue  is  raised  that  the  bonds  were  delivered  with- 
out the  authority  of  the  board  of  trustees.  But  touching 
this  there  is  no  evidence  in  the  record  showing  the  man- 
ner of  their  delivery  by  Rearaes.  The  complaint  alleges 
no  fraud  in  the  delivery,  but  simply  that  the  bonds 
were  turned  over  to  Gates  contrary  to  the  conditions  of 
the  ordinance.  But  the  burden  of  proof  regarding  this 
matter  was  with  the  plain  tiff  to  establish,  and,  not  hav- 
ing done  so,  we  must  conclude  that  the  fact  is  otherwise 
than  as  alleged,  and  that  the  bonds  came  rightfully  into 
the  hands  of  Gates.  These  considerations  affirm  the  de- 
cree of  the  court  below,  and  it  is  so  ordered. 

Affirmed. 
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1.  Pleading  Breaches  of  Covenant  of  Warranty.— In  assigning  breaches 

of  covenants  against  incumbrances,  of  covenants  of  warranty,  and  of  cove- 
nants for  quiet  enjoyment,  the  pleader  must  specify  the  incumbrance  or  para- 
mount title  which  has  caused  the  covenant  to  be  broken,  and  that  an  eviction 
resulted  therefrom,  but  the  particulars  need  not  be  given;  thus,  a  complaint 
on  a  covenant  of  warranty  which  sets  out  the  covenant,  and  alleges  that  the 
title  is  in  the  United  States,  that  the  Secretary  of  the  Interior  has  withdrawn 
the  lands  from  entry  or  sale,  that  they  were  unoccupied  when  the  deed  was 
made,  that  plaintiffs  have  never  occupied  them,  and  that  plaintiffs  have  been 
thereby  evicted,  sufficiently  pleads  a  breach  of  the  warranty. 

2.  Eviction  Constituting  a  Breach  of  a  Covenant  of  Title.— A  grantee 

is  evicted,  so  that  there  Is  a  breach  of  the  covenant  of  warranty  in  his  deed, 
where  suit  has  been  commenced  by  the  government  to  cancel  the  patent  to 
his  grantor  and  the  land  has  been  withdrawn  from  entry  or  sale,  it  being 
wild  and  unoccupied.  In  such  a  case  the  possession  will  presumptively  fol- 
low the  paramount  title  thus  asserted  by  the  government. 

3.  Effect  of  Decree  on  Purchaser  Pendente  Lite.— A  Judgment  or  decree 

Is  binding  on  all  the  litigating  parties,  and  also  on  all  who  derive  title  from 
them  pendente  lite,  whether  with  notice  of  the  suit  or  not,  subject  to  the  pro- 
viso that  omitted  necessary  parties  and  their  privies  are  not  thereby  con- 
cluded, unless  it  was  impracticable  to  bring  them  in:  Houston  v.  Timmerman, 
17  Or.  499,  cited. 
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4.  Evidence  of  Paramount  Title.— In  an  action  for  the  breach  of  a  covenant 
of  warranty,  a  decree  canceling  the  government  patent  in  a  suit  between  the 
United  States  and  the  patentee  of  the  lands  in  question,  to  which  plaintiff's 
grantor  was  not  a  party,  though,  under  a  prior  contract  of  purchase,  he  had 
taken  a  deed  of  the  property  pending  the  suit  and  without  knowledge  thereof, 
is  not  evidence  of  a  paramount  title,  unless  it  also  appears  that  the  govern- 
ment had  no  knowledge  of  the  title  or  interest  of  such  grantor,  or  that  it  had 
some  other  valid  excuse  for  not  making  him  a  party. 

From  Multnomah  :    E.  D.  Shattuck,  Judge. 

Action  by  I.  A.  Jennings  and  W.  D.  Mcintosh  against 
Frank  and  Agnes  Kiernan  to  recover  damages  for  the 
breach  of  a  covenant  of  warranty.  Plaintiffs  had  judg- 
ment, and  defendants  appeal.  Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Edward  Mendenhall. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Michael  G.  Munly. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

Action  upon  a  covenant  of  warranty.  The  complaint 
states,  in  substance,  that  on  July  19,  1893,  the  defend- 
ants, in  consideration  of  $1,200,  attempted  to  convey  by 
deed  to  plaintiffs  certain  premises  situated  in  Multnomah 
County,  Oregon,  containing  eighty  acres,  which  deed  con- 
tains the  following  covenant,  viz. :  "The  grantors  above 
named  do  covenant  to  and  with  I.  A.  Jennings  and  W. 
D.  Mcintosh,  the  above-named  grantees,  their  heirs  and 
assigns,  that  the  above-granted  premises  are  free  from  all 
incumbrances,  and  that  we,  our  heirs,  executors  and  ad- 
ministrators, shall  warrant  and  forever  defend  the  above- 
granted  premises,  and  every  part  and  parcel  thereof, 
against  the  lawful  claims  and  demands  of  all  persons 
whomsoever  ;"  that  at  the  time  of  the  execution  of  said 
deed,  ever  since,  and  now,  the  title  to  said  land  was  and 
is  in  the  United  States,  and  the  land  itself  was  and  now 
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is  a  part  of  the  public  domain,  and  not  subject  to  entry, 
sale,  or  disposition,  having  been  withdrawn  from  such 
entry  or  sale  by  order  of  the  honorable  Secretary  of  the 
Interior  of  the  United  States ;  that  at  the  date  of  the 
execution  of  said  deed  it>  was  unoccupied,  and  that  the 
plaintiffs  never  occupied  said  land ;  that  the  plaintiffs 
have  thereby  been  dispossessed  of  and  evicted  from  said 
premises,  to  their  damage,  etc.  This  is  the  state  of  the 
complaint  after  it  emerged  from  the  trial,  and  amend- 
ments had  been  made  under  permission  of  the  court  by 
interlineation.  A  demurrer  was  interposed  to  the  com- 
plaint in  the  first  instance,  but,  an  amendment  by  inter- 
lineation having  been  allowed,  another  demurrer  was 
interposed,  assigning  the  general  ground  that  the  com- 
plaint did  not  state  sufficient  facts,  which  was  overruled. 
At  the  trial  another  amendment  was  permitted  to  be  made 
in  like  manner  by  adding  the  clause  touching  the  occu- 
pancy of  the  lands,  and  after  trial  the  defendants  moved 
for  judgment  dismissing  the  action  notwithstanding  the 
findings  of  the  court,  for  the  reason  that  neither  the  com- 
plaint nor  findings  are  sufficient  to  support  the  judgment, 
in  that  they  do  not  show  a  breach  of  the  warranty  upon 
which  the  action  is  based,  which,  being  overruled,  judg- 
ment was  rendered  in  favor  of  plaintiffs. 
.1.  In  order  to  recover  upon  a  covenant  of  warranty 
such  as  that  in  the  case  at  bar  there  must  have  been  an 
outstanding  paramount  title  at  the  time  of  the  making 
of  the  covenant,  and  an  eviction  under  such  title,  either 
actual  or  constructive.  It  is  not  necessary  that  the  com- 
plaint shall  set  forth  the  manner  of  eviction  in  detail, 
for  that,  say  the  authorities,  is  the  evidence  upon  which 
the  eviction  is  to  be  proven  and  established.  It  is  suffi- 
cient if  the  existence  of  the  elder  title  is  made  to  appear, 
and  it  is  alleged  generally  that  the  plaintiff  has  been 
evicted  by  virtue  of  such   title.     In   other  words,  the 
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eviction  under  paramount  title  may  be  set  forth  as  an 
ultimate  fact,  without  alleging  the  manner  of  its  accom- 
plishment :  McOary  v.  Hastings,  39  Cal.  360,  369  (2  Am. 
Kep.  456).  In  assigning  breaches  of  the  usual  covenants 
accompanying  the  transfer  of  lands  the  general  rule  is 
that  the  pleader  may  assign  them  generally,  unless  such 
an  assignment  does  not  amount  to  a  breach.  For  in- 
stance, as  against  the  covenant  of  seisin,  or  that  the 
grantor  has  good  right  to  convey,  it  is  sufficient  to  say 
that  he  was  not  seised,  or  had  not  good  right  to  convey, 
for  such  an  allegation  necessarily  negatives  the  under- 
taking of  the  covenant.  But  not  so  as  it  respects  the 
covenant  against  incumbrances,  the  covenant  of  war- 
ranty, and  that  for  quiet  enjoyment,  as  the  grantor  does 
not  covenant  against  all  possible  incumbrances,  or  all 
interruptions  or  claims  or  ousters,  and  it  therefore  be- 
comes necessary  to  specify  the  incumbrance  or  title  para- 
mount by  reason  of  which  the  covenantee  or  his  assigns 
have  been  ousted  or  disturbed  in  the  possession  :  Crisjield 
v.  Storr,  36  Md.  129,  148  (11  Am.  Rep.  480) ;  Marston  v. 
Hobbs,  2  Mass.  433  (3  Am.  Dec.  61) .  Herein  lies  the  dis- 
tinction attending  the  assignment  of  breaches  as  it  con- 
cerns the  different  kinds  of  covenants  named.  And  while 
it  is  necessary,  in  alleging  a  breach  of  the  covenant,  to 
specify  the  particular  paramount  title  under  which  the 
covenantee  is  evicted,  it  may  be  designated  in  general 
terms,  and  that  an  eviction  was  had  by  reason  thereof, 
without  attempting  to  detail  the  manner  of  the  eviction, 
or  by  what  particular  means  it  was  brought  about  or  ac- 
complished. Hence  we  think  the  complaint  is  sufficient. 
See  Day  v.  Chism,  23  U.  S.  (10  Wheat.)  449 ;  Kellog  v. 
Piatt,  33  N.  J.  Law,  329  ;  Knapp  v.  Marlboro,  34  Vt.  235. 
Trial  was  had  before  the  court  without  the  interven- 
tion of  a  jury,  and  findings,  among  others,  were  made 
and  filed,  in  substance,  as  follows  :    (1)  On  July  25, 1866, 
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congress  passed  an  act  entitled  "An  act  granting  lands 
to  aid  in  the  construction  of  a  railroad  and  telegraph 
line  from  the  Central  Pacific  Railroad  Company  in  Cali- 
fornia, to  Portland,  Oregon/'  etc.,  the  benefits  of  which 
act  were  made  to  inure  to  the  Oregon  &  California  Rail- 
road Company.  (2)  On  May  9,  1871,  the  United  States 
patented  the  lands  granted  by  said  act,  embracing  those 
described  in  the  complaint,  to  the  said  Oregon  &  Cali- 
fornia Railroad  Company,  and  thereafter  said  company 
claimed  to  be  the  owner  thereof  in  fee.  (3)  On  March 
.15,  1891,  the  Oregon  &  California  Railroad  Company 
bargained  and  agreed  in  writing  to  convey  to  Frank 
Kiernan,  one  of  the  defendants,  said  described  lands, 
with  others,  all  which  were  wild  and  unimproved ;  and 
that  neither  the  plaintiffs  nor  defendants  ever  had  actual 
possession  thereof,  nor  any  constructive  possession  ex- 
cept such  as  would  follow  from  the  execution  and  delivery 
of  a  conveyance  therefor  by  parties  claiming  the  same. 
(4)  That  Kiernan  complied  with  the  terms  and  condi- 
tions of  his  agreement  to  purchase,  and  paid  the  pur- 
chase price  to  the  company  on  January  26,  1893,  and  on 
October  12,  1893,  received  from  said  company  a  duly 
executed  and  acknowledged  deed  to  said  lands.  (5,  6) 
On  July  19,  1893,  Kiernan  and  wife  sold  and  conveyed 
said  lands  by  deed  with  covenant  of  warranty,  as  alleged, 
to  the  plaintiffs.  (9)  On  February  3,  1893,  a  suit  was 
commenced  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Oregon  by  the  United  States  against  the 
Oregon  &  California  Railroad  Company  to  annul  and 
cancel  the  patent  theretofore  issued  to  said  company 
upon  the  ground  that  said  patent  had  been  erroneously 
issued ;  and,  after  issue  joined  and  trial  had,  a  decree 
was  rendered  in  accordance  wTith  the  prayer  of  the  com- 
plaint on  September  9,  1895,  and  that  said  cause  was 

85  Ob.— 28. 
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pending  on  appeal  to  the  United  States  Circuit  Court  of 
Appeals,  and  was  undetermined.*  (12)  On  February 
27,  1892,  the  Commissioner  of  the  General  Land  Office 
of  the  United  States,  by  direction  of  the  honorable  Sec- 
retary of  the  Interior,  withdrew  from  entry  and  settle- 
ment the  lands  patented  as  aforesaid  to  the  Oregon  & 
California  Railroad  Company,  including  the  lands  de- 
scribed in  the  complaint ;  and  such  withdrawal  is  still 
in  force.  (13)  That  when  Frank  Kiernan  paid  the  pur- 
chase money  to  the  Oregon  &  California  Railroad  Com- 
pany on  January  26,  1893,  he  had  no  knowledge  of  any 
defect  in  the  title  or  claim  of  the  United  States  to  said 
land. 

2.  From  these  findings  of  fact  we  are  to  determine 
whether  there  has  been  an  ouster  or  eviction  of  the 
defendants  under  title  paramount.  And,  first,  of  the 
ouster  or  eviction,  and  then  we  shall  treat  of  the  claim 
made  touching  a  superior  title.  To  maintain  their  ac- 
tion it  was  essential  for  plaintiffs  to  prove  the  eviction, 
either  actual  or  constructive,  by  a  title  better  than  the 
one  they  acquired,  and  existing  anterior  thereto.  In 
the  constructive  sense,  a  voluntary  yielding  to  a  hostile 
assertion  of  right  under  the  paramount  title  will  consti- 
tute such  an  ouster  or  eviction.  Such  assertion  may  be 
by  suit  or  action,  but  it  need  not  be  so,  yet  it  must  be  of 
such  a  nature  as  is  tantamount  to  a  disturbance  of  the 
possession,  and  the  yielding  must  have  been  superin- 
duced by  such  claim  of  right  under  title  paramount.  In 
other  words,  the  surrender  to  the  superior  title  must  be 
superinduced  or  brought  about  by  the  holder  of  the 
better  title,  and  the  assertion  of  it  as  against  the  title 
and  possession  of  the  covenantee.    The  covenant  of  war- 

*  Note.— The  court  of  appeals  reversed  the  circuit  court,  and  such  reversal 
has  since  been  sustained  by  the  supreme  court:  United  Slate*  v.  Oregon  &  Oal. 
R.  R.  Cb.,  176  U.  8. (20  Sup.  Ct.  261).— Reporter. 
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ranty  has  the  quality  of  transmissibility;  in  other  words, 
it  runs  with  the  land,  and  the  obligation  is  prospective 
in  its  character.  Unlike  the  covenant  of  seisin  or  against 
incumbrances,  which  is  broken  instanter  with  the  making 
if  the  covenantor  is  not  seised,  or  an  incumbrance  exists, 
the  breach  occurs  only  when  the  paramount  title  prevails 
as  against  the  title  of  the  covenantee  by  encompassing  a 
surrender  of  the  possession.  While  the  paramount  title 
must  exist  prior  and  contemporaneously  with  the  making 
of  the  covenant,  there  is  no  breach  until  there  is  a  hostile 
and  effective  assertion  of  it.  This  may  be  an  entry,  or 
the  bringing  of  a  suit  or  action,  or  there  may  be  an 
assertion  in  such  a  manner  and  under  such  circumstances 
as  to  induce  a  well-founded  belief  that  it  will  be  enforced 
under  the  menace,  to  wiiich  the  covenantee  honestly 
yields. 

"When,"  says  Depue,  J.,  in  Kellogg  v.  Piatt,  33  N.  J. 
Law,  328,  335,  "a  paramount  title  is  asserted  by  such 
acts,  or  under  the  circumstances  mentioned,  a  construct- 
ive eviction  takes  place,  and  the  covenantee  may  abandon 
the  possession,  or  purchase  in  the  adverse  title,  and  re- 
tain his  remedy  upon  the  covenant  of  warranty."  As 
sustaining  this  view  of  the  nature  of  the  obligation  under 
the  covenant  of  warranty  and  the  requisites  attending  its 
breach,  see,  also,  McGary  v.  Hastings,  39  Cal.  360  (2  Am. 
Rep.  456);  Loomis  v.  Bedel,  11  N.  H.  74;  Clayeomb  v. 
Munger,  51  111.  373  ;  Shattnck  v.  Lamb,  65  N.  Y.  499  (22 
Am.  Rep.  656) ;  Sprague  v.  Baker,  17  Mass.  586  ;  Esta- 
brook  v.  Smith,  6  Gray,  572  (66  Am.  Dec.  445) .  Accord- 
ingly, it  is  said  that  a  constructive  eviction  arises  "if  the 
land  be  unoccupied,  and  remain  so  after  the  purchase, 
when  the  paramount  title  is  hostilely  asserted  in  some 
public  manner,  so  as  to  disturb  the  constructive  posses- 
sion" (19  Am.  &  Eng.  Enc.  Law  (1  ed.),  994) ;  such  as 
a  sale  by  the  state  while  holding  the  paramount  title 
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(Green  v.  Irving,  54  Miss.  450,  28  Am.  Rep.  360),  an  ap- 
propriation by  forest  commissioners  to  be  held  as  a  forest 
preserve  under  an  act  of  the  legislature  (Brown  v.  Allen, 
57  Hun,  219,  10  N.  Y.  Supp.  714),  and  the  passage  of  an 
act  by  congress  granting  the  right  of  pre-emption  and 
purchase  from  the  government  to  certain  individuals 
(McGary  v.  Hastings,  39  Cal.  360,  2  Am.  Rep.  456).  So, 
in  Kansas  Pac.  Ry.  Co,  v.  Dunmeyer,  19  Kan.  539,  it  is  held 
that  "Where  the  title  to  the  land  in  controversy  is  in 
the  United  States,  and  liable  to  entry  and  settlement 
under  the  homestead  laws  of  the  government  to  all  who 
possess  the  proper  qualification,  that  of  itself  is  such  a 
hostile  assertion  of  the  paramount  title  as  will  authorize 
the  grantee  to  voluntarily  submit  to  it."  See,  also,  Her- 
ington  v.  Clark,  56  Kan.  644  (44  Pac.  624),  following  the 
doctrine  here  enunciated.  In  the  light  of  these  authori- 
ties, it  is  quite  clear  the  act  of  the  honorable  Secretary 
of  the  Interior  in  withdrawing  these  lands,  with  others, 
from  settlement  and  purchase  by  the  public,  and  the 
subsequent  institution  of  the  suit  by  the  United  States 
against  the  Oregon  &  California  Railroad  Company  to 
cancel  and  annul  the  patent  theretofore  issued  to  it  em- 
bracing such  lands,  constituted  such  a  hostile  assertion 
of  a  paramount  title  by  the  general  government,  con- 
ceding it  to  be  paramount  for  the  purposes  of  the  present 
inquiry,  as  to  justify  the  plaintiffs  in  yielding  posses- 
sion ;  and,  the  lands  being  vacant  and  unoccupied,  con- 
structively the  possession  followed  the  paramount  title 
thus  asserted  (St.  John  v.  Palmer,  5  Hill,  599),  and  con- 
stituted an  eviction  of  the  plaintiffs  such  as  will  support 
the  action  upon  the  covenant. 

3.  We  come  now  to  a  consideration  of  the  alleged 
paramount  title.  The  decree  entered  by  the  Circuit 
Court  of  the  United  States  for  the  District  of  Oregon  in 
the  case  of  United  States  v.  Oregon  &  Cal.  R.  R.  Co.,  69 
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Fed.  899,  canceling  and  annulling  the  patent  issued  by 
the  government  to  the  railroad  company  embracing  the 
lands  described  in  the  complaint  herein,  was  introduced 
in  evidence,  and  the  lower  court  found  that  such  a  decree 
was  made  and  entered  in  said  cause,  and  it  is  claimed 
that  it  is  binding  upon  the  defendants  as  an  adjudication 
establishing  the  paramount  title  to  said  lands  in  the 
United  States.  The  decree  could  not  bind  the  defend- 
ants unless  they  were  parties  or  privies  with  some  of 
the  parties  to  that  suit.  But  it  is  further  claimed  that 
Kiernan  purchased  of  the  railroad  company  during  the 
pendency  of  such  suit,  and  that  thereby  his  privity  with 
the  defendant  in  that  proceeding  is  established.  The 
rule  of  lis  pendens  is  said  to  have  been  adopted  in  analogy 
to  the  rule  in  real  actions  at  common  law  that  the  judg- 
ment would  overreach  an  alienation  pending  the  writ 
(Beach,  Mod.  Eq.  Jur.  §  375),  and  does  not  depend  upon 
the  equitable  doctrine  of  presumptive  notice  to  the  pen- 
dente lite  purchaser,  but  rests  upon  the  grounds  of  neces- 
sity and  public  policy.  It  is  of  vital  and  paramount 
importance  that  litigation  should  come  to  an  end,  but 
this  desirable  result  could  never  be  accomplished  if  par-, 
ties  litigant  were  permitted  to  alienate  the  subject  of 
controversy,  and  thus  defeat  the  judgment  or  decree  of 
the  court  concerning  it.  Like  the  pursuit  of  a  will-o'-the 
wisp,  the  court  would  never  be  able  to  lay  its  hand  upon 
the  object  for  which  its  peculiar  functions  had  been  called 
into  exercise,  and  the  chase  would  prove  a  bootless  task. 
Hence  it  is  that  another  presumption  is  involved, — not 
that  notice  has  been  imparted  by  reason  of  relative  con- 
ditions, but  that  every  man  is  attentive  to  what  passes 
in  courts  of  justice  in  the  state  or  sovereignty  in  which 
he  resides.  "And  therefore,"  says  Judge  Story,  "a 
purchase  made  of  property  actually  in  litigation,  pen- 
dente lite,  for  a  valuable  consideration,  and  without  any 
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express  or  implied  notice  in  point  of  fact,  affects  the  pur- 
chaser in  the  same  manner  as  if  he  had  such  notice^and 
he  will  accordingly  be  bound  by  the  judgment  or  decree 
in  the  suit :"  1  Story,  Eq.  Jur.  §  405.  The  rule  is  an 
inflexible  one,  arising  ex  necessitate,  that  parties  litigant 
shall  not  be  allowed  to  prejudice  the  rights  of  their  an- 
tagonists in  the  suit  or  action  to  the  property  in  dis- 
pute, pending  the  litigation  :  Bellamy  v.  Sabine,  1  De 
Gex  &  J.  566.  Hence  it  is  that  the  decision  of  the  court 
is  binding  not  only  upon  the  parties  litigant,  but  also 
upon  all  such  as  may  derive  title  from  them  pendente  lite 
whether  with  notice  of  the  suit  or  not :  Houston  v.  Tim- 
merman,  17  Or.  499  (4  L.  R.  A.  716,  11  Am.  St.  Rep.  848, 
21  Pac.  1037)  ;  Holbrook  v.  New  Jersey  Zinc  Co.,  57  N. 
Y.  616,  627.  It  is,  however,  well  understood  that  a  de- 
cree obtained  without  the  presence  of  necessary  parties 
is  not  binding  as  to  them,  and,  this  being  so,  he  who 
would  obtain  an  effective  decree  for  the  purpose  of  his 
case  must  see  to  it  at  his  peril  that  they  are  brought 
before  the  court.  But  he  cannot  be  required  to  do  that 
which,  from  the  nature  of  things,  is  impossible;  as, 
where  a  party  having  an  equitable  interest  in  the  subject 
of  litigation  is  unknown  to  him,  or  when,  with  reason- 
able diligence,  lie  is  unable  to  inform  himself  in  relation 
thereto,  and  the  circumstances  of  the  case  do  not  charge 
him  with  constructive  knowledge  or  notice  of  such  in- 
terest. It  is  plain  that  in  such  a  case  he  cannot  be 
required  to  make  the  holder  of  the  equity  a  party  to  the 
suit,  and  serve  him,  and  thereby  bind  his  interest. 

4.  There  is  a  sharp  conflict  in  the  authorities  as  to 
whether  a  deed  executed  and .  delivered  during  the  pen- 
dency of  a  suit  or  action  concerning  the  subject-matter 
involved  in  the  transfer,  in  pursuance  of  a  valid  contract 
by  which  a  substantial  equity  had  been  antecedently 
acquired,  which  remains  undisclosed  to  plaintiff,  and  of 
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which  he  is  not  chargeable  with  notice,  either  actual  or 
constructive,  constitutes  an  alienation  or  transfer  pendente 
lite,  wherein  the  judgment  or  decree  finally  obtained  or 
rendered  under  full  prosecution,  if  adverse  to  the  title 
attempted  to  be  conveyed,  will  bind  and  preclude  the 
grantee ;  but  all  the  authorities  seem  to  concur  in  the 
proposition  that,  where  the  antecedently  acquired  equity 
is  of  such  a  nature  or  character,  or  has  been  acquired  in 
such  a  manner,  that  the  plaintiff  is  charged  with  notice 
or  knowledge  of  it,  he  must  make  the  holder  thereof  a 
party ;  and,  if  he  omits  to  do  so,  it  will  be  at  his  peril. 
As  in  Clarkson  v. Morgan's  Devisees,  6  B.  Mon.  441 ;  Parks 
v.  Jackson,  11  Wend.  442  (25  Am.  Dec.  656)  ;  Trimble  v. 
Boothby,  14  Ohio,  109  (45  Am.  Dec.  526);  and  Gibler 
v.  Trimble,  14  Ohio,  323, —  the  owners  and  holders  of 
the  equitable  interest  had  gone  into  possession,  and  had 
made  improvements,  and  were  in  open  occupancy  of 
the  premises,  at  the  time  of  the  institution  of  the  suit. 
This,  it  is  said,  was  ample  and  sufficient  to  charge  the 
plaintiff  with  notice  of  the  equity,  and  to  require  him  to 
make  the  holder  thereof  a  party  to  the  proceeding,  if  it 
was  desired  to  controvert  his  apparent  right.  Further 
than  this,  it  has  been  held  that  where,  during  the  pend- 
ency of  the  suit,  it  was  disclosed  by  the  answer  that  an 
antecedently  acquired  equitable  interest  was  existing  and 
outstanding  in  persons  not  parties,  it  was  thereby  made 
incumbent  on  the  plaintiff  to  bring  them  in  if  he  would 
preclude  them  by  the  decree :  Clarkson  v.  Morgan's 
Devisees,  6  B.  Mon.  441,  and  Haughivout  v.  Murphy,  21  N. 
J.  Eq.  118,  122.  If,  however,  such  constructive  notice 
as  possession  involves  will  require  the  holder  of  the 
equity  to  be  made  a  party,  else  the  interest  will  not  be 
precluded  by  the  decree,  it  must  be  conceded  that,  if 
direct  or  positive  notice  is  imparted  to  the  plaintiff,  or 
even  if  he  have  other  constructive   notice  of  equal 
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strength  to  that  imputed  by  possession,  it  will  be  fully 
as  incumbent  upon  him  to  bring  in  the  holder  of  the 
equity,  otherwise  the  adjudication  will  not  preclude  him. 
Now,  it  will  be  observed  that  neither  the  findings  in  the 
case  at  bar  nor  the  evidence,  so  far  as  the  record  dis- 
closes, show  that  the  government  was  without  knowledge 
of  Kiernan's  equitable  interest  at  the  time  of  the  insti- 
tution of  the  suit  against  the  Oregon  &  California  Rail- 
road Company,  or  was  not  reasonably  diligent  in  the 
ascertainment  of  such  knowledge,  although  it  is  shown 
that  the  land  was  vacant  and  unoccupied.  It  may  have 
had,  for  aught  we  are  advised  by  the  record,  very  direct 
and  positive  notice  of  such  equitable  interest  of  Kiernan, 
and,  if  so,  he  should  have  been  made  a  party  to  the  suit, 
and  he  could  not  have  been  otherwise  precluded  by  the 
decree.  The  question  of  Kiernan 's  privity  with  the  de- 
fendant in  that  suit  was  a  matter  incumbent  upon  the 
plaintiffs  in  the  case  at  bar  to  establish,  if  they  would 
preclude  the  defendants  by  the  decree,  the  record  of 
which  was  offered  in  evidence,  from  asserting  that  the 
paramount  title  is  not  in  the  government ;  and  in  this 
they  have  failed.  Kiernan  had  a  substantial  and  sub- 
sisting interest  in  the  premises,  acquired,  as  the  findings 
disclose,  without  notice  of  the  government's  claim  ;  and 
he  ought  not  to  be  precluded  from  asserting  his  equity 
without  there  is  at  least  some  good  reason  shown  why 
the  government  was  excused  from  making  him  a  party 
to  its  suit  to  cancel  and  annul  its  patent  to  the  company. 
No  attempt  has  been  made  to  this  purpose. 

It  is  insisted,  however,  that  Kiernan's  deed  was  not 
recorded,  and  because  of  that  fact  lis  pendens  attached  as 
against  his  purchase.  The  record  does  not  show  the 
fact,  but,  conceding  it  to  have  existed,  the  position  is 
untenable  under  our  recording  acts.  Conveyances  are 
required  to  be  recorded  within  five  days  after  their  exe- 
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cution  and  delivery,  but,  if  they  are  not,  they  are  only 
void  as  against  bona  fide  purchasers  for  value  :  Section 
3027,  Hill's  Ann.  Laws.  A  subsequent  deed,  taken  with 
notice  of  a  prior  unrecorded  one,  passes  no  title  what- 
ever :  Musgrove  v.  Bonser,  5  Or.  313  (20  Am.  Rep.  737). 
And  a  judgment  lien  will  not  prevail  as  against  a  prior 
unrecorded  deed  unless  it  appears  that  the  lien  was 
acquired  in  good  faith,  and  without  knowledge  of  the 
prior  unrecorded  conveyance  :  Baker  v.  Woodward,  12 
Or.  3  (6  Pac.  173).  So,  in  New  York,  where  a  lis  pendens 
is  required  to  be  filed,  it  will  not  avail  as  against  a 
prior  unrecorded  deed  if  filed  with  knowledge  of  its  exist- 
ence :  Lamont  v.  Cheshire,  65  N.  Y.  30.  The  authori- 
ties cited  from  North  Carolina  are  not  to  the  purpose,  as 
the  statute  provides  that  every  person  whose  conveyance 
is  subsequently  executed  or  registered  shall  be  bound  by 
all  proceedings  taken  after  the  filing  of  lis  pendens,  the 
same  as  if  he  were  made  a  party  to  the  action  :  Colling- 
wood  x.Brown,  106  N.  C.  362  (10  S.  E.  868);  Williams 
v.  Kerr,  113  N.  C.  306  (18  S.  E.  501).  So  that  the 
plaintiffs  here,  not  having  shown  that  the  government 
was  without  knowledge  of  Kiernan's  equity,  or  his  un- 
recorded deed,  they  cannot  invoke  the  doctrine  of  lis 
pendens,  and  bind  the  defendants  as  being  in  privity  with 
the  Oregon  &  California  Railroad  Company  in  the  gov- 
ernment's suit  to  cancel  said  patent.  . 

There  remains  but  one  other  question.  The  plaintiffs 
having  failed  to  establish  defendant's  privity  with  the 
government's  suit,  the  decree  therein  rendered  did  not 
establish  a  paramount  title  in  the  government  as  against 
them,  and  they  are  free  to  controvert  the  allegation  of 
the  existence  of  such  title  in  the  present  action.  The 
plaintiffs  were  required  to  prove  its  existence,  and  this 
they  must  have  shown  independently  of  the  final  deter- 
mination of  the  federal  court.     In  short,  the  decree  there 


362  Jennings  v.  Kiernan.  [35  Or. 

rendered  is  not  evidence  of  paramount  title  in  the  gov- 
ernment as  against  the  defendants.  They  claim  to  be 
innocent  purchasers  for  value  from  the  railroad  company, 
which  is  legitimate  matter  for  controvery,  but  the  find- 
ings of  the  court  are  not  sufficiently  full  upon  this  ques- 
tion to  determine,  as  a  conclusion  of  law,  whether  they 
were  or  not.  The  court  has  found  that  Kiernan  paid 
the  full  purchase  price  without  notice  of  the  govern- 
ment's claim,  and  also  that  the  deed  was  executed  and 
delivered  in  pursuance  of  the  contract ;  but  the  nature 
of  the  deed  is  not  disclosed,  and,  for  aught  that  appears, 
the  deed  itself  may  impute  such  knowledge.  Mr.  Pom- 
eroy  says:  "It  is  only  where  a  party  has  acquired  an 
equitable  estate  by  means  of  a  conveyance  which  pur- 
ported to  convey  the  land  itself,  and  has  received  the 
instrument  and  paid  the  consideration  without  notice  of 
a  prior  claim,  that  he  can,  after  notice,  procure  the  legal 
title,  and,  with  it,  the  protection  of  a  bona  fide  purchaser. 
Where  a  party  has  acquired  only  an  equitable  lien  or 
interest,  not  by  conveyance,  and  has  advanced  the  con- 
sideration without  notice,  he  cannot,  after  notice,  get  in 
the  legal  estate,  and  thus  obtain  precedence  over  a  prior 
equity:"  2  Pomeroy,  Eq.  Jur.  §  756.  But,  aside  from 
all  this,  neither  the  findings  of  the  court  nor  the  evidence 
contained  in  the  record  is  sufficient  upon  which  to  estab- 
lish title  in  the  government  as  against  the  Kiernans,  con- 
sidered aside,  as  it  must  be,  from  the  effect  of  said  decree. 
The  question  depends,  as  we  understand  it,  upon  con- 
flicting grants  from  the  government  to  the  Northern 
Pacific  Railroad  Company  and  the  Oregon  &  California 
Railroad  Company,  and  a  subsequent  act  of  congress 
declaring  a  forfeiture  on  the  part  of  the  Northern  Pacific 
Railroad  Company,  and  somewhat,  it  is  claimed,  upon 
matters  of  fact,  such  as  the  filing  of  plats  of  definite 
location,  and  the  action  of  the  officers  of  the  general 
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government,  taken  with  reference  to  them,  and  of  which 
we  cannot  take  judicial  knowledge  :  Oregon  &  Cal.  R.  R. 
Co.  v.  United  States,  23  C.  C.  A.  15,  77  Fed.  67.*  None 
of  these  sufficiently  appear  by  the  findings  of  the  court 
upon  which  to  ingraft  any  conclusion  of  law  as  to  whether 
or  not  the  government  was  the  owner  of  the  paramount 
title  to  these  lands  as  against  the  title  acquired  by  Kier- 
nan.  Upon  this  state  of  the  record  defendants'  motion 
for  judgment  notwithstanding  the  findings  of  the  court 
was  pertinent  and  well  taken,  and  should  have  been 
allowed.  The  judgment  of  the  court  below  will  there- 
fore be  reversed,  and  the  cause  remanded  for  such  other 
proceedings  as  may  seem  meet,  not  inconsistent  with 
this  opinion.  Reversed. 

Decided  13  February,  1899. 

On  Petition  for  Rehearing. 

[56  Pac.  72.] 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

In  consideration  of  the  petition  for  rehearing  filed 
herein,  we  have  carefully  re-examined  the  record  of  this 
cause,  but  find  no  reason  for  disturbing  the  conclusions 
reached  in  our  former  opinon.  It  is  a  rule  of  law  that 
the  findings  of  fact  need  only  cover  the  issues  made  by 
the  pleadings.  But  sometimes  it  is  necessary  or  con- 
venient, considering  the  nature  of  the  case,  to  find  facts 
in  detail  to  support  competent  allegations  of  the  proba- 
tive fact.  Thus,  an  averment  that  plaintiff  is  the  owner 
in  fee  simple  of  a  tract  of  land  would  be  held  good  plead- 
ing touching  the  fact,  and  a  finding  in  the  same  language 
would  be  sufficient  to  support  a  conclusion  of  law  that 
he  was  entitled  to  recover ;    yet  the  court  might  extend 


*  Note.— This  case  has  finally  resulted  In  favor  of  the  Oregon  tfc  (Yil.  R.  R.  rv>., 

17«  U.  8. (20  Sup.  Ct.  281 ) .    Bee,  also,  Wilcox  v.  Fkistern  Or.  Ixtnil  Cb.,  17«  U.  H. 

(20  Sup.  Ct.  2U9).— Reporter. 
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its  findings  so  as  to  include  the  muniments  of  title,  and 
from  whom  derived,  and,  unless  these  should  support  the 
ultimate  fact  that  plaintiff  was  the  owner,  he  could  not 
recover.  So  it  is  with  the  case  at  bar.  The  plaintiffs 
alleged,  in  effect,  that  the  paramount  title  to  the  prem- 
ises, touching  which  the  defendants  gave  their  warranty, 
was  in  the  United  States.  The  court  found  that  the 
United  States  had  been  successful  in  a  suit  against  Kier- 
nan's  grantor  to  set  aside  the  patent  constituting  its  title, 
but  further  found  that  the  defendants  in  this  case  were 
not  made  parties  thereto,  and  that  they  purchased  said 
premises  in  good  faith,  for  value.  Now,  if  Kiernan  was 
a  bona  fide  purchaser,  his  title  remained  good  as  against 
the  government,  unless  it  was  made  to  appear  that  he 
was  in  privity  with  his  grantor  as  it  respects  the  afore- 
said suit.  The  findings  of  the  court  do  not  show  such 
privity,  and  hence  the  decree  in  that  suit  could  not  pre- 
clude Kiernan  from  asserting  title  against  the  govern- 
ment ;  and,  if  he  had  good  title  as  against  it,  there  was 
no  breach  of  his  warranty.  The  deduction  from  the  find- 
ings is  that  Kiernan  had  the  superior  title,  and  the  court 
below  was  wrong  when  it  found  as  a  conclusion  of  law 
that  plaintiffs  were  entitled  to  recover  upon  the  warranty. 
We  should  have  said,  however,  in  our  former  opinion, 
that  the  findings  of  the  lower  court  were  insufficient  to 
support  its  judgment,  and  for  that  reason  the  judgment 
should  be  reversed,  and  not  have  based  the  reversal,  as 
we  did  inadvertently,  upon  the  action  of  the  court  on  the 
motion  for  judgment  notwithstanding  the  findings. 

Rehearing  Denied. 
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Argued  10  October;  decided  16  October;  rehearing  denied  27  November,  1889. 

STATE  v.  McEIiVAIN.  |  J|  m 

15S  Pac.  525.] 

1.  Time  for  Moving  Against  Indictment.— Under  Hill's  Ann.  Laws,  \\  1314, 

1315,  providing  that  an  objection  to  an  indictment  on  the  ground  that  it  Is  not 
properly  indorsed  must  be  made  at  the  time  of  arraignment,  the  right  to 
move  must  be  exercised  before  demurring  or  pleading :  State  v.  Smith,  83  Or. 
488,  followed. 

2.  Indictment  for  Forgery— Allegation  of  Intent.— Under  Hill's  Ann. 

Ijaw9, 1 1816,  prescribing  that  where  the  intent  to  injure  or  defraud  Is  neces- 
sary to  constitute  a  crime  it  shall  be  sufficient  to  allege  in  the  indictment 
therefor  an  intent  to  injure  or  defraud,  without  naming  therein  the  particular 
person  Intended  to  be  Injured  or  defrauded,  construed  with  the  forms  of 
indictment  for  forgery  (Id.  p.  1004,  Nos.  15, 16),  an  indictment  for  forgery  need 
not  name  the  party  Intended  to  be  injured  or  defrauded :  State  v.  Lurch,  12 
Or.  104,  approved. 

From  Sherman  :     W.  L.  Bradshaw,  Judge. 

M.  E.  McElvain  is  charged  with  the  crime  of  forgery. 
The  indictment  alleges,  among  other  things,  that  he  "did 
unlawfully,  willfully,  and  feloniously,  with  intent  to  de- 
fraud and  injure,  falsely  make,  forge,  alter,  and  coun- 
terfeit," etc.  A  demurrer  was  interposed,  "because  said 
indictment  does  not  substantially  conform  to  the  require- 
ments of  Chapter  VIII  of  the  Code  of  Criminal  Pro- 
cedure ;"  which  being  overruled,  the  cause  went  to  trial, 
resulting  in  his  conviction,  and  from  the  judgment  which 
followed  he  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Dufur  &  Menafee  and  W.  H.  Wilson,  with  an  oral  argu- 
ment by  Mr.  E.  B.  Dufur. 

For  the  state  there  was  a  brief  by  Mr.  A.  A.  Jayne, 
District  Attorney,  and  an  oral  argument  by  Mr.  D.  R. 
N.  Blackburn,  Attorney-General. 
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Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

Two  grounds  are  here  urged  for  the  reversal  of  the 
judgment :  (1)  That  the  indictment  does  not  show  that 
it  was  indorsed  "A  true  bill,"  and  signed  by  the  foreman 
of  the  grand  jury  ;  and  (2)  that  it  fails  to  name  the  party 
whom  it  was  intended  to  injure  or  defraud.  Of  these  in 
their  order. 

1.  The  indictment  was  returned  into  court,  March  13, 
1896,  and,  upon  the  defendant  being  arraigned  the  fol- 
lowing day,  he  was  allowed  until  March  16  to  plead.  The 
demurrer  was  then  interposed,  and,  after  consideration, 
overruled.  Thereupon  the  defendant  entered  a  plea  of 
"Not  guilty,"  and  at  the  trial  of  the  issues  thus  joined 
he  was  convicted,  as  above  stated.  It  is  now  urged  for 
the  first  time  that  the  indictment  is  insufficient,  and  that 
the  court  was  without  jurisdiction  to  put  the  defendant 
upon  his  trial  for  want  of  such  indorsement.  This  posi- 
tion cannot  be  sustained.  Section  1314,  Hill's  Ann.  Laws, 
provides  that  "the  indictment  must  be  set  aside  by  the 
court,  upon  the  motion  of  the  defendant,  in  either  of  the 
following  cases  :  (1)  When  it  is  not  found,  indorsed,  and 
presented  as  prescribed  in  Chapter  VII  of  this  code;" 
and  section  1315,  in  effect,  that  the  motion  must  be  made 
and  heard  at  the  time  of  the  arraignment,  otherwise  the 
defendant  is  precluded  from  afterwards  taking  the  objec- 
tion. Now,  the  defendant,  not  having  moved  to  set  aside 
the  indictment  on  that  ground  within  the  time  allowTed  by 
the  statute,  and  having  demurred  and  thereafter  pleaded 
thereto,  is  now  precluded  from  making  the  objection : 
State  v.  Smith,  33  Or.  483  (55  Pac.  534);  People  v.  John- 
ston, 48  Cal.  549.  Such  objection  is  not  one  going  to  the 
sufficiency  of  the  indictment  or  the  jurisdiction  of  the 
court,  but,  by  legislative  intendment,  is  a  mere  formal 
matter,  susceptible  of  being  waived  by  neglecting  to  insist 
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upon  it  at  the  proper  time.  The  required  indorsement 
is  not  essential  to  either  the  jurisdiction  or  the  statement 
of  the  crime.  It  is  evidence  only  of  the  finding  of  the 
indictment,  and  the  purpose  of  the  statute  in  requiring 
it  is  to  verify  the  authenticity  and  genuineness  of  the 
instrument,  which  must  be  deemed  admitted,  in  the  ab- 
sence of  a  motion  to  set  it  aside  at  the  arraignment : 
People  v.  Lawrence ,  21  Cal.  368.  This  disposes  of  the 
first  objection. 

2.  As  to  the  second,  the  statute  (Hill's  Ann.  Laws,  § 
1816),  has  prescribed  that  "in  any  case  where  the  intent 
to  injure  or  defraud  is  necessary,  by  the  provisions  of 
this  chapter,  to  constitute  the  crime,  it  shall  be  sufficient 
to  allege  in  the  indictment  therefor  an  intent  to  injure  or 
defraud,  without  naming  therein  the  particular  person 
or  body  corporate  intended  to  be  injured  or  defrauded." 
The  chapter  referred  to  is  one  relating  to  forgery  and 
counterfeiting.  This  section,  when  construed  in  connec- 
tion with  the  forms  of  indictment  for  forgery  (Hill's  Ann. 
Laws,  p.  1004,  Nos.  15,  16),  gives  ample  support  to  the 
indictment  in  the  case  at  bar.  The  rule  laid  down  in 
State  v.  Lurch,  12  Or.  104  (6  Pac.  411),  is  in  harmony 
with  this  view.  It  was  there  said  that  "a  charge  of  an 
intent  to  injure  or  defraud  generally  *  *  *  is  suf- 
ficient," citing  the  section  last  quoted.  But  it  is  claimed 
that  what  was  said  in  that  case  is  obiter.  However  that 
may  be,  the  court  was  construing  the  particular  section 
here  involved,  and  we  are  convinced  that  the  construction 
given  is  the  reasonable  and  proper  one.  This  affirms  the 
judgment  of  the  court  below. 

It  was  remarked  at  the  argument  that  the  affirmance 
of  the  judgment  would  work  a  peculiar  hardship  upon 
the  defendant ;  but  upon  the  record  before  us,  and  in  the 
absence  of  a  bill  of  exceptions,  of  which  he  has  not  the 
benefit,  there  can  be  no  other  result.  Affirmed 
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Decided  31  July,  1890. 
~aTm  De  BOEST  v.  GAMBEIili. 
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86   473  [58Pac.72.] 

435    474 

86   476  Salary  op  Public  Officers— Executed  Agreement.— An  agreement  by  a 

****   *rc  public  officer  to  accept  loss  than  the  amount  fixed  bylaw  as  his  salary  is  void 

on  grounds  of  public  policy,  and  cannot  be  enforced.  Nor  is  an  acceptance  of 
less  than  the  full  salary  without  any  previous  agreement  so  to  do  a  bar  to  a 
recovery  of  the  balance.  But  an  acceptance  of  less  than  the  amount  due  In 
pursuance  of  an  agreement  to  that  effect  is  binding,  and  no  recovery  can  be 
had  for  the  unpaid  balance. 

From  Multnomah  :     Arthur  L.  Frazer,  Judge. 

This  is  a  mandamus  proceeding  by  Tinnies  De  Boest 
against  the  Mayor  of  Portland  and  A.  N.  Gambell,  the 
city  Auditor,  to  compel  them  to  issue  warrants  in  favor 
of  the  plaintiff,  formerly  an  assistant  and  also  chief  engi- 
neer in  the  fire  department,  for  the  difference  between 
the  salaries  of  the  respective  offices  as  fixed  by  the  char- 
ter, and  what  he  agreed  and  stipulated  to  receive  and 
was  actually  paid.  Briefly,  the  alternative  writ  alleges 
that  the  charter  of  the  City  of  Portland,  passed  at  the 
legislative  session  of  1893  (Laws,  1893,  p.  857),  provides 
for  a  Board  of  Fire  Commissioners,  consisting  of  three 
members,  with  full  control  of  the  fire  department,  and 
power  to  regulate  its  expenditures ;  the  officers  of  such 
department  to  consist  of  a  chief  and  assistant  engineer, 
etc. ;  the  salary  of  the  former  to  be  $2,400,  and  the 
latter  $1,800,  per  annum,  to  be  paid  by  warrants  drawn 
upon  the  treasurer  of  the  city,  upon  requisition  made  by 
the  President  of  the  Board  of  Fire  Commissioners  ;  that 
the  plaintiff  was  duly  appointed  assistant  chief  of  the  fire 
department,  and  performed  the  duties  of  such  office  from 
July  1  to  September  30, 1896,  and  there  was  paid  to  him 
on  account  thereof  the  sum  of  $200,  leaving  a  balance 
due  him  of  $100 ;  that  from  the  first  day  of  October, 
1896,  up  to  and  including  the  thirtieth  day  of  June,  1898, 
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he  was  the  duly  appointed  and  acting  chief  of  the  fire 
department,  and  during  such  time  received  on  account 
of  his  salary  the  sum  of  $2,835,  leaving  a  balance  due 
him  of  $1,365 ;  that  on  the  thirtieth  of  June,  1898,  the 
President  of  the  Board  of  Fire  Commissioners  made  a 
requisition  for  such  balances,  but  that  the  defendants 
refused,  and  still  refuse,  to  draw  the  proper  warrants 
therefor. 

The  answer  refers  to  various  sections  of  the  charter 
creating  and  regulating  the  fire  department,  the  pay  of 
the  officers  thereof,  and  the  method  of  procedure,  from 
which  it  appears,  among  other  things,  that  the  Board  of 
Fire  Commissioners  is  required  on  the  first  of  January  of 
each  year,  or  as  soon  thereafter  as  practicable,  to  report 
to  the  common  council  of  the  city  the  estimated  amount 
of  salaries  and  other  necessary  expenses  of  the  depart- 
ment for  the  ensuing  year,  and  the  council  is  required, 
if  it  deem  it  practicable,  at  the  same  time  other  taxes  are 
levied  and  collected,  to  levy  and  collect  a  special  tax  suf- 
ficient to  raise  the  amount  so  estimated  by  the  Board  of 
Fire  Commissioners,  which  shall  be  known  as  the  "Fire 
Department  Fund,"  and  shall  be  subject  solely  to  the 
control  of  the  Board  of  Fire  Commissioners,  and  paid 
out  only  upon  warrants  drawn  by  the  mayor  and  auditor 
upon  requisitions  therefor  made  by  its  president,  for 
claims  duly  allowed  by  the  board.  And  it  then  alleges, 
in  substance,  that  prior  to  January  1, 1896,  the  expenses 
of  running  the  city  being  greater  than  the  amount  of 
money  which  could  be  raised  by  taxation  under  the 
limitations  imposed  by  the  charter,  the  common  council 
notified  the  fire  commissioners  that  it  was  necessary  to 
retrench  or  cut  down  expenses,  in  compliance  with  which 
such  commissioners  passed  resolutions  reducing  salaries 
(among  others,  those  of  the  chief  and  assistant  engineers 

86OB.— 34. 
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from  $200  and  $150  per  month,  respectively,  as  fixed  by 
the  charter,  to  $135  and  $100  per  month);  that  the  esti- 
mates for  the  maintenance  of  the  department  during  the 
years  1896,  1897,  and  1898,  as  well  as  the  rate  of  taxa- 
tion for  such  purposes,  were  based  upon  the  salaries  as  so 
reduced,  and  the  special  fund  so  raised  for  that  purpose 
had  been  expended  during  each  year,  and  completely 
exhausted,  before  the  commencement  of  this  proceeding, 
except  a  small  balance  remaining  for  the  year  1898,  but 
which  was  not  sufficient  to  satisfy  the  requisition  men- 
tioned in  the  alternative  writ. 

The  answer  further  alleges  that  on  July  30,  1896,  and 
after  such  reduction  of  salaries  had  been  made,  the  plain- 
tiff was  appointed  assistant  chief  of  the  fire  department, 
and  agreed  with  the  board  to  discharge  the  duties  of  such 
office  for  the  sum  of  $100  per  month,  as  provided  in  the 
resolution,  and  served  in  that  capacity  until  September 
30,  1896,  and  in  accordance  with  such  agreement  was 
paid  the  sum  of  $100  each  month  for  his  services,  and 
received  and  accepted  the  same  in  full  payment  of  all 
demands  against  the  city  ;  that  on  the  thirtieth  of  Sep- 
tember, 1896,  he  was  appointed  chief,  at  a  salary  of  $135 
per  month,  and  continued  to  serve  in  that  capacity  until 
the  first  of  July,  1898,  and  during  each  month  of  such 
time  was  paid  his  agreed  wages  for  the  preceding  month, 
and  received  and  accepted  such  amount  in  full  payment 
of  all  demands  against  the  city  ;*  that,  as  a  result  of  this 


♦Note.— These  are  the  exact  allegations  of  the  answer  on  this  point:  "That 
T.  DeBocst,  plaintiff  herein,  prior  to  the  thirtieth  day  of  July,  1896,  llled  his  appli- 
cation for  the  position  of  assistant  chief  of  said  fire  department,  and  agreed  with 
the  said  Board  of  Fire  Commissioners  to  discharge  the  duties  of  said  office  of 
assistant  chief  for  the  sum  of  $100  per  month,  and  served  in  said  capacity  from  the 
thirtieth  day  of  July,  1806,  to  the  thirtieth  day  of  September,  1896,  and  in'  accord- 
ance with  said  agreement  the  said  Board  of  Fire  Commissioners  made  monthly 
requisitions  upon  the  mayor  and  auditor  for  the  sum  of  $100  per  month  for  his 
services  as  assistant  chief;  and  that  the  said  DeBoest  duly  accepted  and  received 
the  same  and  settled  with  the  said  city  In  accordance  with  the  said  agreement, 
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agreement  made  with  the  plaintiff  and  other  firemen  to 
accept  a  reduced  salary,  the  fire  commissioners  were  able 
to  reduce  expenses,  and  at  the  same  time  retain  a  full 
quota  of  men  for  the  department,  and  otherwise  a  portion 
of  them  would  have  been  discharged,  thereby  increasing 
the  labors  of  the  plaintiff  and  other  firemen,  or  rendering 
the  department  less  efficient ;  that  the  plaintiff  knew  the 
estimates  and  tax  levy  were  based  on  the  agreement  to  ac- 
cept the  reduced  salaries,  and  that,  knowing  these  things, 
and  accepting  his  warrants  from  month  to  month  in  pay- 
ment thereof  during  the  time  alleged,  he  is  estopped  from 
claiming  the  difference  beween  his  salary  as  fixed  by  the 
charter  and  the  amount  he  agreed  to  take.  A  demurrer 
to  the  answer  being  sustained,  and  the  defendant  declin- 
ing to  plead  further,  judgment  was  entered  in  favor  of 
the  plaintiff,  and  the  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Joel  M.  Long,  City  Attorney,  and  Ralph  R. 
Duniway. 

For  respondent  there  was  a  brief  over  the  names  of 
W.  P.  Lord  and  James  Gleason,  with  an  oral  argument 
by  Mr.  William  P.  Lord. 


and  duly  received  his  warrant  drawn  by  the  said  auditor  and  mayor,  based  upon 
the  said  requisition  aforesaid. 

"That  prior  to  the  thirtieth  day  of  September,  1800,  the  said  plaintiff  was  ap- 
pointed chief  of  the  Are  department  of  said  city  at  a  salary  of  $135  per  month,  and 
on  the  first  day  of  October,  1896,  entered  upon  the  discharge  of  his  duties  as  such 
chief  engineer,  and  continued  upon  the  discharge  of  such  duties  until  the  first  day 
of  July,  1896. 

"And  that  from  month  to  month  during  said  time  the  said  Board  of  Fire 
Commissioners  made  their  requisitions  upon  the  mayor  and  auditor  for  the  sala- 
ries of  said  firemen,  and  that  once  each  month  from  the  thirtieth  day  of  July, 
1896,  to  the  first  day  of  July,  1808,  the  plaintiff  herein  duly  settled  with  the  said 
city  and  Board  of  Fire  Commissioners  for  all  wages  due  for  the  preceding  month, 
and  received  and  accepted  the  warrant  for  the  sum  so  agreed  upon  between  the 
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Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

There  are  several  important  questions  of  procedure 
raised  by  counsel  for  the  city,  but  we  shall  not  discuss 
them,  preferring  to  dispose  of  the  case  upon  the  merits. 
It  is  sought  to  sustain  the  rulings  of  the  court  below  on 
the  ground  that  the  resolution  of  the  Board  of  Fire  Com- 
missioners reducing  plaintiff's  salary,  and  his  agreement 
to  accept  such  reduction,  were  both  illegal  and  void,  as 
against  public  policy,  and,  notwithstanding  the  fact  that 
such  agreement  has  been  complied  with,  and  that  each 
month  during  his  term  of  service  the  plaintiff  volun- 
tarily received  and  accepted  the  amount  fixed  by  such 
resolution  and  agreement  in  full  payment  of  all  demands, 
he  still  has  a  valid  claim  against  the  city  for  the  differ- 
ence between  his  salary  as  provided  in  the  charter  and 
the  one  which  he  stipulated  and  agreed  to  accept,  and 
was  actually  paid.  It  may  be  stated  at  the  outset  that, 
where  the  compensation  of  a  public  officer  is  fixed  by 
law,  it  cannot  be  reduced  by  his  superior  officer  or  the 
person  by  whom  he  is  employed,  and  the  mere  fact  that 
he  takes  the  reduced  salary  does  not  prevent  him  from 
claiming  the  residue  ;  nor  is  an  agreement  or  promise  to 
accept  such  reduced  salary  binding  upon  him  :  Mechem, 
Pub.  Off.  §  857  ;    State  v.  Mayor,  etc.  of  Nashville,  15  Lea, 


said  Board  of  Fire  Commissioners  and  the  plaintiff  herein,  which  said  warrants 
were  duly  presented  and  paid  by  the  treasurer  of  said  city  out  of  the  Jre  depart- 
ment fund. 

"And  the  defendants,  and  each  of  them,  allege  that  plaintiff  was  hired  and 
agreed  to  accept  the  office  and  perform  the  duties  of  chief  engineer  for  the  sum  of 
9135  per  month,  and  assistant  chief  engineer  for  the  sum  of  $100  per  month,  and 
during  all  of  said  time  from  July,  1896,  to  July,  1898,  acting  upon  said  agreement, 
received  and  accepted  the  said  sum  in  full  payment  of  all  demands  against  said 
city.  *  *  *  and  the  said  plaintiff  stood  by  from  month  to  month  and  allowed 
the  said  Board  of  Fire  Commissioners  to  make  an  estimate  for  salaries  at  a  re- 
duced rate,  and,  from  month  to  month,  received  and  accepted  his  said  reduced 
salary  and  settled  with  the  city  for  his  services  for  the  previous  month." 

—Reporter. 


July,  1899.]         De  Boest  v.  Gambell.  373 

697  (54  Am.  Rep.  427)  ;  Rundlett  v.  City  of  St.  Paul,  64 
Minn.  224  (66  N.  W.  967).  The  statutory  salary  of  a 
public  office  belongs  to  the  incumbent,  as  an  incident 
of  the  office  and  as  a  matter  of  right ;  and  he  is  entitled 
to  receive  it,  not  by  force  of  any  contract,  but  because 
the  law  attaches  it  to  the  office.  It  cannot  be  reduced 
except  by  some  valid  statute,  and  hence  any  attempted 
reduction  thereof  by  any  officer  or  board  is  void,  and  the 
mere  acceptance  of  such  reduced  salary  does  not  consti- 
tute a  waiver  or  create  an  estoppel. 

Accordingly  it  was  held  that  the  plaintiff,  who  was 
employed  as  fireman  in  1880  by  the  superintendent  of 
the  capitol  of  New  York,  and  continued  to  serve  in  that 
capacity  until  December,  1881,  but  had  been  paid  during 
the  summer  months  only  one-half  the  daily  allowance 
fixed  by  the  appropriation  act  for  "the  compensation  of 
the  men  employed  as  firemen  in  the  capitol,"  was  en- 
titled to  the  balance,  and  that  the  attempted  reduction 
of  his  salary  by  his  superior  officer  was  void,  and  the  de- 
cision of  the  board  of  auditors  rejecting  his  claim,  error : 
Kehn  v.  State,  93  N.  Y.  291.  And  again,  where  the  legis- 
lature attempted  to  reduce  the  salary  of  a  judge,  and  the 
act  is  subsequently  declared  unconstitutional,  an  accept- 
ance of  the  reduced  salary  without  protest  or  objection 
during  the  period  of  the  life  of  the  act  of  the  legislature 
is  not  a  waiver  of  his  right  to  the  entire  salary,  nor  is  he 
estopped  from  claiming  it :  Montague's  Adm'r  v.  Massey, 
76  Va.  399.  So,  also,  in  People  ex  rel.  v.  Board  of  Police, 
76  N.  Y.  38,  the  relator  was  appointed  police  surgeon  by 
the  board  of  police,  under  a  resolution  which  fixed  his 
salary  at  $1,500  per  annum.  He  accepted  the  appoint- 
ment, and  discharged  the  duties  of  his  office  for  over  two 
years,  drawing  the  salary  as  fixed  by  the  resolution.  In 
a  subsequent  proceeding  to  compel  by  mandamus  the 
police  commissioners  to  draw  a  requisition  on  the  auditor 
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for  au  amount  sufficient  to  pay  the  difference  between 
the  amount  so  fixed  and  that  provided  by  an  act  of  the 
legislature,  it  was  held  that  the  board  had  no  power  by 
resolution  to  reduce  the  salary,  and  that  the  acceptance 
of  the  appointment  by  the  relator,  and  his  subsequent 
discharge  of  the  duties  of  the  office,  and  taking  the 
amount  of  the  reduced  salary,  was  not  a  waiver  of  the 
statutory  salary  and  an  acceptance  of  the  one  fixed  by 
the  board.  See,  also,  to  the  same  effect,  People  ex  rel.  v. 
French,  91  N.  Y.  265  ;  Board  v.  City  of  Decatur,  64  Tex. 
7  (53  Am.  Rep.  735);  State  v.  Mayor  of  Nashville,  15 
Lea,  697  (54  Am.  Rep.  427). 

Within  the  doctrine  of  these  cases,  the  resolution  re- 
ducing the  plaintiff's  salary,  and  his  agreement  to  receive 
such  reduced  compensation,  were  both  void,  as  against 
public  policy,  and  would  have  been  no  defense  to  a  claim 
by  him  for  his  statutory  salary.  But  neither  this  rule, 
nor  the  decisions  cited,  meet  or  cover  the  facts  and  con- 
ditions of  the  case  in  hand.  Here  there  was  not  only  a 
resolution  reducing  the  plaintiff's  salary,  and  an  agree- 
ment by  him  to  accept  such  reduced  salary  in  lieu  of 
that  prescribed  by  the  charter,  but  such  agreement  had 
been  fully  executed  before  the  commencement  of  this 
proceeding, — a  feature  not  to  be  found  in  any  of  the 
cases  referred  to,  and  which,  in  our  opinion,  is  sufficient 
to  bar  recovery.  Notwithstanding  the  fact  that  the  reso- 
lution of  the  board  and  the  plaintiff's  agreement  to  accept 
the  reduced  salary  were  void,  he  clearly  had  a  right  to 
release  the  city  from  any  claim  for  his  salary  over  and 
above  the  stipulated  amount ;  and  when  at  the  end  of 
each  month  he  accepted  the  reduced  salary  as  full  com- 
pensation for  his  services  for  the  preceding  month,  in 
pursuance  of  his  agreement,  it  was,  in  our  opinion,  sub- 
stantially the  same  as  if  he  had  made  a  donation  to  the 
city  of  the  difference  between  his  agreed  and  the  statu- 
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tory  salary.  It  was  a  voluntary  act  on  his  part,  in  pur- 
suance of  an  agreement  or  contract  entered  into  by  him , 
and  there  is  no  reason  why  he  ought  not  now  to  be 
bound  by  it.  No  one  will  question  but  that  he  could 
have  given  to  the  city  a  portion  of  his  salary  after  it  had 
been  earned ;  and  no  substantial  distinction  is  perceived 
in  principle  between  such  a  gift  and  the  case  in  hand. 
It  can  be  a  matter  of  no  consequence,  so  far  as  the  prin- 
ciple is  concerned,  whether  he  collected  his  entire  salary, 
and  then  returned  a  portion  of  it  to  the  public  treasury, 
or  voluntarily  accepted  in  the  first  instance  but  a  part  in 
lieu  of  the  whole.  Where  a  public  officer  enters  into  an 
agreement  with  the  board  or  person  by  whom  he  is 
employed  or  appointed  to  accept  an  office  and  discharge 
the  duties  thereof  for  a  less  compensation  than  that  pro- 
vided by  law,  and  such  an  agreement  has  been  fully 
executed  and  performed,  although  invalid,  as  against 
public  policy,  at  its  inception,  it  is,  after  having  been  so 
executed,  in  our  opinion,  binding  in  law,  as  it  always 
was  in  morals. 

This  principle  is  illustrated  by  the  case  of  Hobbs  v.  City 
of  Yonkers,  102  N.  Y.  13  (5  N.  E.  778),  which,  although 
it  differs  somewhat  in  its  facts  from  the  case  at  bar,  and 
is  perhaps  not  directly  in  point,  is  instructive  upon  the 
question  now  under  consideration.  In  that  case  the 
plaintiff  agreed  with  the  common  council  that,  if  he  was 
appointed  city  treasurer,  he  would  pay  into  the  treasury 
all  fees  over  $2,000  per  annum,  although,  under  the 
statute,  he  was  entitled  to  retain  the  entire  amount.  He 
remained  in  office  three  years,  paying  into  the  treasury 
each  year  all  fees  collected,  except  $2,000,  and  finally 
settled  his  accounts  on  that  basis.  It  was  held  that, 
having  assented  to  the  arrangement,  and  it  having  been 
fully  executed,  the  amount  named  in  the  agreement  must 
be  considered  as  the  salary  to  which  the  plaintiff  was 
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entitled,  and  that  he  could  not  claim  any  other  or  greater 
amount,  although  the  agreement,  at  its  inception,  was 
void  and  inoperative  for  any  purpose.  "The  agreement 
was  a  voluntary  one,"  says  Miller,  J.,  "and  there  is  no 
sufficient  ground  for  claiming  that  any  fraud  or  deceit 
was  practiced,  by  means  of  which  the  plaintiff  was  in- 
duced to  forego  his  right  to  the  full  compensation  pro- 
vided by  law  for  his  services,  and  to  accept  the  amount 
fixed  in  lieu  thereof.  The  agreement  thus  entered  into 
was  fully  performed  and  executed.  It  was  not  an  execu- 
tory agreement,  against  which  a  party  could  set  up  any 
legal  defense,  and  justify  his  refusal  to  perform  the  same. 
All  of  its  conditions  had  been  carried  into  effect  and  exe- 
cuted before  this  action  was  commenced,  with  the  consent 
and  approval  of  all  the  parties.  As  we  have  seen,  the 
plaintiff  had  settlements  with  the  common  council  annu- 
ally upon  the  basis  of  this  agreement,  assuming  that  it 
was  valid  and  effectual,  and  thus  he  precluded  himself 
from  repudiating  the  same.  Conceding  that  the  agree- 
ment was  illegal  and  invalid,  the  plaintiff  had  a  perfect 
right  to  release  the  city  from  all  claims  he  had  for  services 
beyond  the  amount  which  he  had  agreed  to  accept.  Had 
he  executed  an  instrument  to  that  effect  purporting  to  be 
in  full  of  all  demands  on  account  of  his  fees,  no  serious 
question  could  arise  that  it  would  be  effectual  for  such  a 
purpose,  and  that  he  would  preclude  himself  from  assert- 
ing any  further  right  to  compensation.  He  has  substan- 
tially and  really,  by  his  conduct  in  the  transaction  of 
the  business,  done  all  this,  and  by  his  repeated  settle- 
ments, in  which  he  has  accepted  the  compensation  agreed 
upon  virtually  discharged  the  defendant  from  any  further 
liability." 

And,  in  O'Hara  v.  Town  of  Park  River,  1  N.  D.  279  (47 
N.  W.  380),  it  was  held  that  although  the  fact  that  a 
town  marshal  rendered  his  bill  for  services  and  received 
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his  pay  for  two  months,  without  objection  or  protest,  at 
a  rate  less  than  that  fixed  by  law,  will  not  preclude  him 
from  claiming  the  full  pay  for  the  subsequent  months  of 
his  term,  it  will  prevent  him  from  recovering  any  addi- 
tional compensation  for  services  for  the  time  covered  by 
the  period  indicated,  on  the  ground  that  by  his  acts  he 
has  assented  to  receive  such  reduced  compensation  in  lieu 
of  that  provided  by  law.  The  court  says:  "It  is  true 
that  a  party  cannot,  before  election  to  office,  bind  him- 
self by  an  agreement  to  receive  less  salary,  if  elected,  for 
the  performance  of  the  duties  of  such  office  than  the  law 
fixes.  But  after  the  performance  of  the  services  the  party 
may  receive  less  compensation  therefor  than  the  legal 
salary,  if  he  choose  so  to  do.  And  where  he  renders  a 
bill  purporting  to  cover  such  services,  and  the  whole 
thereof,  and  such  bill  is  allowed  and  paid  as  rendered, 
and  payment  accepted  without  objection  or  protest,  it 
amounts  to  an  adjudication,  and,  in  the  absence  of  sur- 
prise, accident,  or  mistake  of  fact,  cannot  be  reopened. 
Parties  cannot  so  divide  their  claims  and  present  them 
by  installments."  In  the  latter  case  the  court  refers  to 
certain  authorities  holding  that  the  mere  acceptance  by 
an  officer  of  compensation  less  than  that  provided  by  law 
does  not  prevent  him  from  recovering  the  balance,  and 
says  that  "in  those  cases  certain  sums  were  paid  and  re- 
ceipted for,  but  no  bills  were  rendered  or  any  acts  done 
from  which  the  court  could  gather  the  assent  of  the 
plaintiffs  to  receive  their  reduced  salary." 

And  this,  we  believe,  is  the  controlling  factor  in  cases 
of  this  character.  The  mere  acceptance  by  an  officer  of 
a  salary  less  than  that  prescribed  by  the  statute  will  not 
bar  a  recovery  for  the  residue,  because  the  law  will  not 
imply  from  that  act  alone  the  voluntary  assent  of  the 
officer  to  receive  such  reduced  compensation,  but  will 
consider  it  in  the  nature  of  a  partial  payment  on  the 
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salary  to  which  he  is  lawfully  entitled.  But  where  the 
officer  actually  agrees  to  the  acceptance  of  the  reduced 
salary,  and,  after  it  has  been  earned,  does  so  accept  it, 
he  will  be  held  to  be  bound  by  his  agreement  and  con- 
tract, the  same  as  in  any  other  case.  An  executory 
agreement  to  discharge  the  duties  of  an  office  for  a  com- 
pensation less  than  that  fixed  by  statute  is  void,  as 
against  public  policy.  When  the  law  fixes  the  salary  of 
an  office,  the  incumbent  is  entitled  to  it,  and  no  execu- 
tory agreement  which  he  may  make  will  prevent  him 
from  receiving  it,  if  he  so  desires.  But,  where  the  salary 
has  been  earned,  no  principle  of  public  policy  is  violated 
by  his  voluntary  acceptance,  in  lieu  thereof,  of  an  amount 
less  than  that  provided  by  the  statute.  And  his  assent 
to  do  so  may  be  inferred  from  his  conduct,  as  in  the 
Hobbs  and  O'Hara  Cases,  or  may  be  the  result  of  an 
express  agreement,  as  in  the  case  in  hand.  In  either 
event,  the  result  is  the  same.  It  therefore  follows  that, 
although  the  resolution  of  the  board  reducing  the  plain- 
tiff's salary,  and  his  agreement  in  the  first  instance  to 
accept  it,  were  void,  as  against  public  policy,  the  con- 
tract having  been  fully  executed,  with  his  assent  and  ap- 
proval, he  cannot  recover  the  residue.  The  judgment  of 
the  court  below  must  therefore  be  reversed,  and  it  is  so 
ordered.  Reversed. 

On  Petition  for  Rehearing. 

Mr.  Justice  Bean  delivered  the  opinion. 

The  argument  of  counsel  for  respondent  would  be 
forceful  if,  as  it  assumes,  there  was  no  agreement  by 
plaintiff  to  accept  the  office  at  the  salary  specified  in  the 
resolution  of  the  Board  of  Fire  Commissioners,  except 
such  as  may  be  implied  from  his  conduct.  But  such  an 
assumption  is  contrary  to  the  positive  allegation  of  the 
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answer,  that  he  "wm  hired  and  agreed  to  accept  the 
office  and  perform  the  duties  of  chief  engineer  for  the 
sum  of  $135  per  month,  and  assistant  chief  engineer  for 
the  sum  of  $100  per  month,  and,  *  *  *  acting  upon 
such  agreement,  received  and  accepted  the  said  sum  in 
full  payment  of  all  demands  against  the  city;"  which 
allegation,  for  the  purposes  of  this  appeal,  must  be  taken 
and  accepted  as  true.  Petition  for  rehearing  is  therefore 
denied.  Rehearing  Denied. 


Decided  31  July,  1809. 
STATE  v.  HAINES. 

[58  Pac.  89.] 

1.  When  Municipal  Charters  Take  Effect.— a  municipal  corporation  de- 

rives its  existence  from  the  legislative  act  creating  it,  which  takes  effect  with- 
out acceptance,  unless  otherwise  expressly  required  therein. 

2.  Implied  Power— Statutory  Construction.— A  grant  to  a  city  of  power  to 

regulate  and  license  the  sale  of  liquors  within  the  city  limits  necessarily  car- 
ries with  It  the  right  to  adopt  ordinances  licensing  liquor  selling,  and  pre- 
scribing a  punishment  for  selling  without  a  license. 

3.  Jurisdiction  of  Circuit  Court  Over  City  Offences.— Where  the  legisla- 

ture has  established  a  city  court  to  try  offenders  against  the  charter  and  ordi- 
nances of  a  municipality,  the  Jurisdiction  of  such  court  is  exclusive  in  the 
first  instance,  and  the  circuit  court  can  only  review  the  proceedings:  Cun- 
ningham v.  Berry,  17  Or.  622;  State  v.  Duptiis,  18  Or.  3T2,  and  State  v.  Tamler,  19 
Or.  628,  cited. 

From  Harney  :     Morton  D.  Clifford,  Judge. 

Fred  Haines  was  convicted  of  selling  intoxicating  liquor 
without  a  license,  and  appeals.  Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr,  Lionel 
R.  Webster. 

For  the  state  there  was  a  brief  and  an  oral  argument  by 
Messrs.  D.R.  N.  Blackburn,  Attorney-General,  and  William 
Miller,  District  Attorney. 
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Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  defendant  Fred  Haines  was  indicted  for  the  crime 
of  selling  intoxicating  liquors  in  less  quantities  than  one 
gallon,  without  a  license,  alleged  to  have  been  committed 
in  Harney  County,  October  10,  1898,  by  unlawfully  sell- 
ing to  Robert  Irving  one  quart  of  whiskey.  The  defend- 
ant having  pleaded  not  guilty,  and  waived  a  trial  by  jury, 
the  cause  was  submitted  upon  a  stipulation  of  facts  to  the 
effect  that  he  sold  the  said  intoxicating  liquor  at  the  time, 
in  the  manner,  in  the  quantity,  and  to  the  person  as 
alleged  ;  that  said  sale  was  made  in  the  Town  of  Harney, 
which  then  was,  and  now  is,  a  duly  incorporated  munici- 
pality ;  that  at  the  time  so  charged  an  ordinance  of  said 
town,  having  been  duly  passed  and  approved,  was  in  full 
force  and  effect,  providing  for  the  granting  of  licenses, 
upon  certain  conditions,  to  sell  intoxicating  liquors 
therein  in  less  quantities  than  one  gallon,  but  at  that 
time  no  ordinance  had  been  passed  prescribing  the 
punishment  of  persons  convicted  of  selling  such  liquors 
therein  without  a  license  ;  and  that  no  license  had  ever 
been  issued  by  the  common  council  of  said  town  to  the 
defendant.  The  court  thereupon  found  the  facts  as  here- 
inbefore stated,  and,  as  a  conclusion  therefrom,  that 
defendant  was  guilty  as  charged  in  the  indictment,  and 
sentenced  him  to  pay  a  fine  of  $250,  from  which  judg- 
ment he  appeals,  assigning  as  error  the  action  of  the 
court  in  refusing  to  find  him  not  guilty  upon  the  evidence 
submitted. 

1.  The  question  presented  for  consideration  by  this 
appeal  is  whether  the  findings  of  fact  support  the  judg- 
ment. It  is  argued  by  defendant's  counsel  that  the 
common  council  of  the  Town  of  Harney,  having  been 
authorized  by  .the  act  of  incorporation  to  issue  licenses 
to  sell  intoxicating  liquors,  was  necessarily  invested  with 
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power  to  adopt  ordinances  providing  for  the  punishment 
of  persons  convicted  of  selling  such  liquors  without  a 
license  ;  and  that,  a  municipal  court  having  been  created 
for  said  town,  and  invested  with  exclusive  original  juris- 
diction to  hear  and  determine  all  causes  arising  under  the 
act  of  incorporation,  or  ordinances  passed  in  accordance 
therewith,  the  circuit  court  for  said  county  was  without 
jurisdiction  to  try  defendant,  and  hence  erred  in  refusing 
to  discharge  him.  Counsel  for  the  state  maintain,  how- 
ever, that  the  act  incorporating  said  town  was  condi- 
tional, and  of  no  binding  force  until  its  provisions  were 
fully  accepted,  and  that  until  an  ordinance  had  been  duly 
passed  by  the  common  council  prescribing  the  punish- 
ment for  selling  intoxicating  liquors  without  a  license, 
the  said  circuit  court  possessed  plenary  power  under  the 
general  law  of  the  state  to  punish  a  person  found  guilty  of 
unlawfully  selling  intoxicating  liquors  within  the  limits 
of  said  town.  It  is  a  sufficient  answer  to  such  argument 
to  say  that  in  this  country  a  municipal  corporation  de- 
rives its  existence  from  the  act  of  the  legislative  assembly 
creating  it,  which  takes  effect  without  acceptance  unless 
therein  expressly  required  :     Dillon,  Mun.  Corp.  §  44. 

2.  Considering  the  case  on  its  merits,  the  general 
license  law  of  the  state  provides  that  no  person  shall  sell 
spirituous  or  other  liquors  without  first  having  obtained 
a  license  from  the  county  court  of  the  proper  county, 
and  prescribes  a  punishment  for  a  violation  thereof : 
Laws,  1889,  p.  999,  §  1,  Hill's  Ann.  Laws,  p.  1576,  §  1. 
Section  11  thereof,  however,  reads  as  follows  :  "Nothing 
in  this  act  shall  be  so  construed  as  to  apply  in  any  man- 
ner to  incorporated  cities  and  towns  in  this  state."  The 
legislative  assembly,  as  the  guardian  of  the  morals  and 
conservator  of  the  peace  of  the  state,  has  exclusive  con- 
trol, and  regulates  the  exercise,  of  the  police  power,  dele- 
gating to  municipal  corporations  such  portions  thereof  as 


382  State  v.  Haines.  [35  Or. 

it  may  deem  expedient :  Tiedeman,  Lim.  Police  Pow.  § 
212  ;  Dillon,  Mun.  Corp.  §  363.  The  lawmaking  power 
has  in  emphatic  language  exempted  incorporated  towns 
and  cities  of  this  state  from  the  operation  of  the  general 
laws,  and  authorizes  them  to  provide  special  legislation 
for  themselves,  and  when  this  is  done  there  is  no  con- 
flict between  the  ordinances  of  the  municipality  and  the 
general  law  as  to  such  matters :  Dillon,  Mun.  Corp.  § 
367.  The  legislative  assembly  has  not  only  excluded 
incorporated  towns  and  cities  from  the  operation  of  the 
general  license  laws  of  the  state,  but  in  incorporating  the 
Town  of  Harney  authorized  its  common  council  to  regu- 
late and  license  the  sale  of  such  liquors  therein  (Laws, 
1891,  p.  999,  §  6,  subd.  2),  thereby  leaving  no  room  for 
doubt  as  to  which  municipal  corporation  should  exercise 
this  power  within  that  territory.  This  delegation  of 
power  necessarily  confers  upon  the  common  council  au- 
thority to  adopt  ordinances,  not  only  for  licensing  the 
sale  of  intoxicating  liquors,  but  prescribing  a  punishment 
for  selling  such  liquors  without  a  license  ;  and  such  ordi- 
nances have  the  force  and  effect  of  laws  within  the  cor- 
porate limits :    Dillon,  Mun.  Corp.  §§  308,  393. 

3.  The  legislative  assembly  has  power  to  establish 
municipal  courts  to  administer  the  regulations  of  incor- 
porated towns  and  cities  (Const.  Or.  Art.  VII,  §  1) ,  and, 
having  created  the  office  of  Recorder  for  the  Town  of 
Harney,  and  invested  that  officer  with  power  to  hear 
and  determine  all  causes  arising  under  the  incorporation 
act  or  the  ordinances  of  said  town  passed  in  accordance 
therewith,  such  delegation  ipso  facto  deprived  the  circuit 
court  for  said  county  of  all  power  therein,  except  to 
review  the  judgments  of  said  recorder :  Cunningham  v. 
Berry,  17  Or.  622  (22  Pac.  115);  State  v.  Dupiiis,  18  Or. 
372  (23  Pac.  255);  State  v.  Tamler,  19  Or.  528  (25  Pac. 
71).     True,  there  are  certain  crimes  which,  by  reason  of 
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their  magnitude,  were  indictable  and  could  be  punished 
at  the  common  law ;  and,  in  the  absence  of  a  statute 
prescribing  a  punishment  for  the  commission  of  such 
crimes,  it  has  been  held  that  courts  of  general  jurisdic- 
tion may  enforce  the  common-law  penalty  :  Bishop,  Stat. 
Cr.  §§  138,  166.  The  sale  of  intoxicating  liquor,  how- 
ever, was  not  a  common-law  crime  (Bishop,  Stat.  Cr.  § 
985),  and  hence  the  circuit  court  for  Harney  County 
was  without  jurisdiction  to  try  the  defendant.  It  fol- 
lows that  the  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  discharge  the  defendant. 

Reversed. 


Decided  2  October,  1809. 
COOK  v.  CITY  OF  PORTLAND. 

[58Pac.853.] 

1.  Appeai/— Question  Not  Decided  in  Trial  Court.— It  18  a  general  rule,  sub- 

ject to  statutory  exceptions,  that  questions  must  be  presented  to  or  decided  In 
the  court  below,  or  raised  by  the  pleadings,  before  they  will  be  considered  on 
appeal. 

2.  Notice  of  Street  Improvements.— The  Portland  charter  (Laws,  1883,  p.  810, 

\\  124, 125)  provides  that  the  council  may  repair  a  street,  In  Its  discretion,  and 
assess  the  cost  thereof  against  either  the  adjoining  property  or  the  general 
fund ;  but,  If  the  former  course  is  taken,  the  repair  shall  be  officially  entitled 
"an  Improvement,  and  shall  be  made  accordingly."  Under  section  100,  a 
remonstrance  of  more  than  half  of  the  property  owners  affected  shall  prevent 
further  steps  being  taken  In  case  of  an  improvement.  Held,  that  whenever 
the  adjacent  property  owners  are  called  on  to  pay  for  work  in  front  of  their 
lots  they  have  the  right  to  remonstrate,  as  the  work  is  there  governed  by  the 
provisions  of  section  100. 

From  Multnomah  :     John  B.  Cleland,  Judge. 

This  is  a  suit  brought  by  J.  W.  Cook  and  others,  owners 
of  property  fronting  and  abutting  on  North  Front  Street, 
in  the  City  of  Portland,  to  restrain  the  collection  of  an 
assessment  against  their  property  for  repairing  the  street 
in  front  thereof.  From  the  complaint  it  appears  that  on 
May  19,  1897,  the  common  council  passed  an  ordinance 
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declaring  the  repair  of  certain  portions  of  Front  Street 
expedient  and  necessary,  directing  that  the  cost  thereof 
be  assessed  upon  adjacent  property  in  accordance  with 
sections  124  and  125  of  the  charter,  and  that  the  auditor 
give  ten  days'  notice  of  the  proposed  repairs  by  publica- 
tion in  the  city  official  newspaper  ;  that,  as  so  directed, 
the  auditor  caused  to  be  published  a  notice  of  such  pro- 
posed repair,  and  within  ten  days  from  the  final  publi- 
cation thereof  the  owners  of  more  than  one-half  of  the 
property  adjacent  to  the  part  of  the  street  proposed  to 
be  repaired  made  and  filed  with  the  auditor  a  written 
remonstrance  against  the  proposed  repair;  that,  not- 
withstanding such  remonstrance,  the  council  caused  such 
repair  to  be  made,  and  assessed  the  cost  against  the 
abutting  property,  and  subsequently  caused  warrants  to 
be  issued  to  the  chief  of  police  for  its  collection.  The 
grounds  upon  which  the  validity  of  the  assessment  is 
challenged,  as  set  out  in  the  complaint,  are  "that  no 
petition  was  ever  made  or  filed  asking  that  such  repair 
or  improvement  be  made;  and  that  said  common  council 
of  said  city  at  no  time  since  the  filing  of  said  remon- 
strance against  the  same  by  said  adjacent  property 
owners,  as  aforesaid,  had  any  jurisdiction  of,  or  right 
to  proceed  with,  the  making  of  said  repair  or  improve- 
ment ;  and  that  said  city,  and  its  common  council  and 
street  committee,  in  making  said  improvement  and  re- 
pair, acted  wholly  without  any  jurisdiction ;  and  that 
in  all  said  acts  of  making,  or  causing  to  be  made,  said 
improvement,  the  said  council  had  no  authority,  right, 
or  jurisdiction  to  assess  or  charge  any  part  of  the  cost  of 
making  said  repair  or  improvement,  or  any  part  thereof, 
to  the  plaintiffs  or  either  of  them,  or  to  their  or  any  of 
their  said  lots."  By  agreement  of  the  parties,  the  suit 
was  tried  in  the  court  below  upon  the  allegations  of  the 
complaint  and  a  demux*rer  thereto,  without  answer  or 
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other  pleading,  and  comes  here  on  an  appeal  from  a 
decree  in  favor  of  the  city.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of 
Victor  K.  Strode,  J.  H.  Middleton,  and  Franklin  Pierce 
Mays,  with  an  oral  argument  by  Mr.  Mays. 

For  respondent  there  was  a  brief  over  the  names  of 
JoelM.  Long,  City  Attorney ,  and  Ralph  R.  Duniway,  with 
an  oral  argument  by  Mr.  Long. 

By  permission  of  the  court  Mr.  Harry  Wildey  Hogue 
presented  an  oral  argument  on  the  constitutionality  of 
the  system  of  assessment  provided  by  the  charter. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  argued  that  the  assessment  in  question  is 
void  because  the  provisions  of  the  charter  directing  the 
manner  in  which  property  shall  be  assessed  for  local 
improvements  are  in  contravention  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States, 
within  the  doctrine  of  the  recent  case  of  Village  of  Nor- 
wood v.  Baker,  172  U.  S.  269  (19  Sup.  Ct.  187).  But  we 
do  not  think  the  question  thus  sought  to  be  raised  is 
properly  before  the  court :  May,  Prac.  88,  91,  99.  The 
complaint  contains  no  allegation  attacking  the  validity 
of  the  assessment  upon  that  ground,  and  no  such  ques- 
tion was  raised  or  decided  in  the  court  below,  nor  is  it 
discussed  or  alluded  to  in  the  printed  briefs  of  either 
party.  The  plaintiffs,  having  brought  a  suit  to  restrain 
the  collection  of  the  assessment  upon  certain  specified 
grounds,  must  stand  or  fall  by  the  allegations  of  their 
complaint,  and  cannot  now  ask  and  obtain  relief  upon  a 
ground  not  presented  or  decided  in  the  court  below,  nor 
justified  by  the  allegations  of  their  pleadings. 

85  OR.-25. 


386  Cook  r.  City  of  Portland.  [35  Or. 

2.  We  come,  then,  to  a  consideration  of  the  only 
question  in  the  case,  viz.,  whether,  under  the  charter  in 
force  at  the  time  the  assessment  was  made,  the  owners 
of  property  had  a  right  to  remonstrate  against  a  pro- 
posed repair  of  a  street  in  front  of  their  property,  the 
cost  of  which  is  to  be  assessed  thereon.  By  the  pro- 
visions of  the  charter  (Laws,  1893,  p.  810,  et  seq.),  the 
council  is,  under  section  124,  authorized  to  repair  any 
street  or  part  thereof  whenever  it  deems  it  expedient,  and 
to  declare  by  ordinance  before  doing  the  same  whether 
the  cost  shall  be  assessed  upon  the  adjacent  property  or 
be  paid  out  of  the  general  fund  of  the  city ;  and,  section 
125,  if  it  declares  that  the  proposed  repair  shall  be  made 
at  the  cost  of  the  adjacent  property,  thereafter  it  "is  to 
be  deemed  an  improvement,  and  shall  be  made  accord- 
ingly;" but,  if  it  declares  that  the  cost  shall  be  paid  out 
of  the  general  fund,  it  may  be  made  as  the  ordinance 
may  provide,  and  be  paid  accordingly.  Under  these  two 
sections, — the  only  provision  of  the  charter  in  reference 
to  repairs, — the  council  has  power  and  authority  to  re- 
pair a  street  whenever  it  deems  it  expedient,  and  to 
cause  the  cost  to  be  either  assessed  against  the  abutting 
property  or  paid  out  of  the  general  fund  of  the  city.  If 
it  is  to  be  paid  out  of  the  general  fund,  the  repair  can  be 
made  in  any  manner  the  council  may  by  ordinance  pro- 
vide ;  but,  if  at  the  cost  of  the  adjacent  property,  such 
repair,  after  the  declaration  of  the  council  to  that  effect, 
becomes,  tq  all  intents  and  purposes,  an  improvement, 
and  must  be  treated  as  such  in  all  subsequent  proceed- 
ings. As  said  by  Mr.  Justice  Thayer  in  Hawthorne  v. 
City  of  East  Portland,  13  Or.  281  (10  Pac.  348),  in  con- 
struing similar  provisions  in  the  charter  of  East  Port- 
land:  "The  result  is,  the  improvement  of  streets  and 
repair  of  streets  have  become  confounded.  If  the  ex- 
pense of  the  repair  is  to  be  charged  upon  the  adjacent 
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property,  it  is  an  improvement.  The  distinction,  there- 
fore, in  such  cases,  is  only  in  name.  The  proceeding 
out  of  which  this  controversy  has  arisen  may  be  termed 
either  an  'improvement'  or  'repair.'  The  test  seems  to 
be  whether  the  expense  is  to  be  charged  upon  the  adja- 
cent lots.  If  the  council  should  term  an  'improvement' 
a  'repair,'  it  would  be  immaterial ;  and  I  do  not  see  why 
the  work  undertaken  in  regard  to  the  improvement  of 
L  street,  as  shown  in  this  case,  could  not  have  been 
termed  a  'repair'  as  well  as  an  'improvement.'  When 
the  council  declared  that  it  should  be  made  at  the  cost 
of  adjacent  property,  it  was  then  deemed  an  'improve- 
ment,' and  had  to  be  made  accordingly.'' 

Now,  under  sections  98  and  99  of  the  charter,  no  im- 
provement of  a  street  could  be  undertaken  or  made  with- 
out ten  days'  notice  thereof  first  having  been  given  by 
the  auditor,  by  order  of  the  council,  in  some  daily  news- 
paper, specifying  with  convenient  certainty  the  street  or 
part  thereof  proposed  to  be  improved,  and  the  kind  of 
improvement  to  be  made.  And  section  100  provides 
that,  "within  ten  days  from  the  final  publication  of  such 
notice,  the  owners  of  more  than  one-half  of  the  property 
adjacent  to  such  street,  or  part  thereof,  as  the  case  may 
be,  may  make  and  file  with  the  auditor  a  written  re- 
monstrance against  the  proposed  improvement,  grade, 
or  alteration  thereof,  and  thereupon  the  same  shall  not 
be  further  proceeded  in  or  made  ;  and  any  improvement 
so  defeated  by  remonstrance  shall  not  be  again  proposed 
for  six  months,  except  on  petition  of  two-thirds  of  the 
property  to  be  affected  thereby."  These  sections  provide 
the  procedure  in  case  of  an  improvement,  and  as,  under 
section  125,  a  "repair"  is  to  be  deemed  an  "improve- 
ment" whenever  the  council  declares  that  it  shall  be  at 
the  cost  of  the  adjacent  property,  it  necessarily  follows 
that  in.  such  case  the  same  notice  is  required,  and  the 
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same  right  of  remonstrance  given,  as  in  case  of  an  im- 
provement. We  cannot  understand  why  a  portion  of  the 
provisions  of  the  charter,  in  reference  to  the  procedure 
in  case  of  the  improvement  of  a  street,  after  the  council 
has  acquired  the  right  to  act  in  the  matter  at  all,  should 
be  held  to  apply  to  a  repair,  and  not  all  such  provis- 
ions. The  purpose  to  be  served  in  each  instance  is  the 
same.  The  object  of  the  proceeding  is  to  compel  the  ad- 
jacent property  to  pay  the  cost,  and  there  is  just  as  much 
reason — if,  indeed,  not  more — for  giving  the  owners  the 
right  of  remonstrance  against  a  repair  a9  there  is  in  giv- 
ing them  such  right  in  case  of  an  improvement.  After 
an  examination  of  the  several  provisions  of  the  charter, 
we  have  been  unable  to  reach  any  other  conclusion  than 
the  one  indicated  ;  and  for  the  reasons  given  the  decree 
of  the  court  below  must  be  reversed,  the  demurrer  over- 
ruled, and  a  decree  entered  here  in  accordance  with  the 
prayer  of  the  bill.  Reversed. 


Argued  17  October;  decided  30  October,  1880. 

STATE  v.  ANDREWS. 

-W  8881  [68Pac.765.] 
41    36ttl 
^       1.  Indorsing  Witnesses'  Names  on  Indictment— Grand  Jury.— Where  an 

Indictment  Is  set  aside,  and  the  case  resubmitted  to  the  same  grand  Jury,  a 
subsequent  indictment  found  under  such  resubmission  must  contain  the 
names  of  the  witnesses  examined  when  the  first  Indictment  was  found,  as 
well  as  the  names  of  those  examined  when  the  second  one  was  found:  Stale 
v.  Pool,  20  Or.  150,  applied. 

2.  Statement  at  Preliminary  Examination  — Confessions.— Statements 

in  the  nature  of  a  confession,  made  by  defendant,  at  the  preliminary  exami- 
nation before  a  committing  magistrate  without  being  advised  or  cautioned  as 
to  his  legal  rights,  were  not  voluntarily  made,  and  hence  are  inadmissible 
against  him:    State  v.  Hatcher  y  29  Or.  909,  followed. 

3.  Instruction.— In  a  prosecution  for  exhibiting  obscene  pictures,  evidence  was 

introduced  showing  that  a  tobacco  store  at  a  certain  place  was  known  as 
defendant's.  It  was  established  that  at  the  time  the  pictures  were  alleged  to 
have  been  exhibited  defendant  was  at  another  place.  The  court  charged  that 
if  defendant  and  some  other  person  or  persons  were  partners  in  the  control  of 
a  place  of  business  where  obscene  pictures  were  shown  "in  the  regular  course 
of  such  business,"  then  all  the  persons  so  owning  said  place  or  business  would 
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be  guilty  of  the  offense  charged.  Held,  that  the  instruction  was  erroneous,  (1) 
because  It  assumed  that  the  pictures  were  exhibited  In  the  "regular  course  of 
business,"  while  the  exhibition  of  obscene  pictures  Is  a  crime,  and  hence  the 
exhibition  could  not  have  been  in  the  regular  course  of  business;  and  (2)  be- 
cause It  assumes  that,  if  defendant  was  a  partner  In  said  store,  he  had  knowl- 
edge of  and  acquiesced  In  the  exhibition  complained  of,  though  he  was  absent 
at  the  time.* 

From  Wasco :     W.  L.  Bradshaw,  Judge. 

Jake  Andrews  felt  aggrieved  at  being  convicted  of  ex- 
hibiting obscene  pictures,  and  appeals.         Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Bela  S.  Huntington,  W.  H.  Wilson,  and  F.  W. 
Wilson. 

For  the  state  there  was  a  brief  over  the  name  of  A .  A . 
Jayne,  District  Attorney,  with  an  oral  argument  by  Mr. 
D.  jR.  N.  Blackburn,  Attorney-General. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  The  defendant  was  indicted  and  tried  for  the  crime 
of  exhibiting  obscene  pictures,  and,  having  been  con- 
victed, was  sentenced  to  pay  a  fine  of  $500,  from  which 
judgment  he  appeals,  assigning  as  error  the  action  of 
the  court  in  denying  his  motion  to  set  aside  the  indict- 
ment on  the  ground  that  it  did  not  contain  the  names  of 
all  the  witnesses  examined  before  the  grand  jury.  The 
transcript  shows  that  the  court  sustained  a  demurrer  to 
the  first  indictment  charging  the  defendant  with  the 
commission  of  said  offense,  upon  which  were  indorsed 
the  names  of  twelve  witnesses  examined  before  the  grand 
jury,  and  ordered  the  case  resubmitted,  whereupon  the 
same  grand  jury  returned  the  indictment  involved  in 
this  appeal,  indorsing  thereon  the  names  of  two  witnesses 


•Note.— See  State  v.  Doty,  01  Am.  Dec.  206,  and  People  v.  Ketchum,  60  Am.  St. 
Rep.  883, 27  L.  R.  A.  448.  An  extended  analytical  note  on  this  subject  Is  published 
In  'M  L.  K.  A.  110.— Reporter. 
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only.  It  is  maintained  by  counsel  for  the  state  that  when 
an  indictment  is  set  aside,  and  the  case  resubmitted  to 
the  grand  jury,  a  subsequent  indictment,  found  in  pursu- 
ance of  such  resubmission,  is  a  new  proceeding  entirely, 
and  hence  it  is  necessary  to  indorse  thereon  the  names  of 
the  witnesses  only  who  were  examined  after  the  resub- 
mission. The  statute  requires  that  when  an  indictment 
is  found  the  names  of  the  witnesses  examined  before  the 
grand  jury  must  be  inserted  at  the  foot  of  the  indictment, 
or  indorsed  thereon,  before  it  is  presented  to  the  court: 
Hill's  Ann.  Laws,  §  1260.  And  when  the  names  of  such 
witnesses  are  not  so  indorsed  or  inserted,  the  court  must, 
upon  motion  of  the  defendant,  if  made  at  the  proper 
time,  set  the  indictment  aside  :  Hill's  Ann.  Laws,  §  1314 ; 
State  v.  Smith,  33  Or.  483  (55  Pac.  534) .  Whether  the 
submission  of  the  case  to  another  grand  jury  after  the 
indictment  is  set  aside  is  a  new  proceeding  in  which  the 
names  of  the  witnesses  examined  before  the  former  jury 
should  be  indorsed  upon  the  indictment  is  a  question  the 
determination  of  which  is  not  necessary  to  a  decision  of 
the  case  at  bar.  The  case  having  been  resubmitted  to 
the  same  grand  jury,  they  must  have  retained  in  their 
memory  the  substance  of  the  evidence  theretofore  given 
before  them,  and  might  possibly  have  found  another 
indictment  without  calling  a  single  witness.  If  this  be 
true,  it  would  necessarily  follow,  from  the  principle  con- 
tended for  by  the  state,  that  the  indorsement  of  the  names 
of  witnesses  upon  the  indictment  might  be  entirely  dis- 
pensed with,  and  the  provision  of  the  statute  thus  evaded. 
The  manifest  object  of  the  requirement  is  to  inform  the 
defendant  upon  whose  testimony  the  state  chiefly  relies 
for  a  conviction,  so  that  he  may  know  what  evidence  he 
may  reasonably  expect  to  be  given  against  him..  The 
statute,  being  designed  to  enable  a  person  accused  of  the 
commission  of  a  crime  to  prepare  for  his  defense,  should 
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be  liberally  construed  in  his  favor,  and,  this  being  so, 
the  requirement  to  indorse  upon  the  indictment,  before 
it  is  presented  to  the  court,  the  names  of  the  witnesses 
examined  before  the  grand  jury  is  mandatory,  and  the 
court  erred  in  refusing  to  set  aside  the  indictment :  State 
v.  Pool,  20  Or.  150  (25  Pac.  375);  Stevens  v.  State,  19  Neb. 
647  (28  N.  W.  304) ;  Parks  v.  State,  20  Neb.  515  (31  N. 
W.  5);     State  v.  Stevens,  1  S.  D.  480  (47  N.  W.  546). 

2.  In  view  of  another  trial,  it  becomes  important  to 
consider  some  of  the  alleged  errors  which  may  be  avoided 
thereat.  Evidence  was  introduced  at^  the  trial  which 
tended  to  show  that  the  pictures  alleged  to  have  been 
exhibited  by  the  defendant  were  contained  in  a  nickel- 
in-the-slot  machine.  The  court,  over  defendant's  objec- 
tion and  exception,  permitted  evidence  to  be  offered  of 
what  he  said  at  his  preliminary  examination  before  the 
justice  of  the  peace,  tending  to  show  his  ownership  of 
said  pictures,  without  it  being  shown  that  he  was  cau- 
tioned as  to  his  legal  rights,  or  that  such  statements  were 
voluntary.  The  organic  law  of  the  state  provides  that 
no  person  shall  be  compelled  in  any  criminal  prosecution 
to  testify  against  himself  (Const.  Or.  Art.  I,  §  12)  ;  and 
our  court,  giving  to  this  clause  the  liberal  construction 
to  which  it  is  entitled,  has  held  that,  before  the  confes- 
sions of  a  defendant  can  be  received  in  evidence  in  a 
criminal  action,  it  must  appear  that  they  were  volunta- 
rily made :  State  v.  Moran,  15  Or.  262  (14  Pac.  419) . 
The  transcript  shows  that  the  defendant  is  an  Indian, 
unused  to  judicial  proceedings,  who,  in  charge  of  an 
officer,  was  present  before  the  justice  of  the  peace  for 
examination  on  a  criminal  charge  ;  and  when  the  com- 
plaint was  read,  in  the  absence  of  his  attorney,  made 
statements  which  might  tend  to  incriminate  him.  The 
crime  with  which  he  was  charged  was  not  within  the 
jurisdiction  of  the  justice's  court  (Hill's  Ann.  Laws,  § 
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1870),  which  was  powerless  to  do  more  than  order  him 
to  be  held  to  answer  the  charge  (Hill's  Ann.  Laws,  § 
1608).  The  defendant  could  have  made  a  written  state- 
ment in  that  court  in  explanation  of  the  facts  alleged 
against  him,  but  before  he  could  be  bound  thereby  it 
must  have  appeared  that  he  was  informed  of  his  rights 
by  the  magistrate:  Hill's  Ann.  Laws,  §§  1594,  1598; 
State  v.  Hatcher,  29  Or.  309  (44  Pac.  584).  The  justice's 
court  having  no  authority  to  try  the  defendant  for  the 
crime  charged,  his  statements  cannot  be  deemed  a  plea 
of  guilty  ;  nor  iye  they  in  the  nature  of  voluntary  decla- 
rations against  interest,  made  to  an  officer  or  person  con- 
cerning the  offense.  But  such  statements  were  equiv- 
alent to  testimony  extorted  from  him  when  a  prisoner  at 
his  preliminary  examination.  His  situation  rendered 
what  he  might  then  say  concerning  his  guilt  in  the 
nature  of  a  confession,  and,  there  being  no  evidence  that 
he  was  advised  of  his  rights,  or  cautioned  that  any  state- 
ment he  should  make  might  be  urged  against  him  in  his 
subsequent  trial,  such  confession  was  not  voluntarily 
made,  and  the  court  erred  in  admitting  it  in  evidence : 
1  Greenleaf ,  Ev.  §  225 ;  3  Rice,  Ev.  p.  356 ;  State  v. 
Young,  119  Mo.  495  (24  S.  W.  1038)  ;  Lancaster  v.  State 
(Tex.  Cr.  App.),  31  S.  W.  515;  Bradford  v.  State,  104 
Ala.  68  (16  South.  107). 

3.  Evidence  was  introduced  at  the  trial  which  tended 
to  show  that  a  tobacco  store  at  The  Dalles  was  known  as 
"Jake  Andrews',"  and  it  was  established  that  at  the  time 
said  pictures  were  alleged  to  have  been  exhibited  defend- 
ant was  in  the  City  of  Portland.  Based  upon  this  evi- 
dence the  court  gave  to  the  jury  the  following  instruc- 
tion :  "And  if  you  find  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt  that  the  defendant,  Jake  An- 
drews, and  some  other  person  or  persons  were  partners 
in  the  ownership,  management,  or  control  of  a  place  of 
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business  in  this  county  and  state,  where  obscene  pictures 
were  shown  or  exhibited  in  the  regular  course  of  such 
business,  then  all  the  persons  so  owning  said  place  or 
business  will  be  guilty  of  the  offense  charged  in  the  in- 
dictment, and  liable  to  punishment  therefor,  together  or 
separately,"  to  which  the  defendant  duly  excepted.  An 
examination  of  this  language  will  show  that  the  court 
assumed  that  said  pictures  were  exhibited  in  "the  regu- 
lar course  of  business,"  and  the  only  question  left  to  the 
jury  was  whether  the  defendant  was  a  partner  in  the 
ownership,  management,  or  control  of  the  place  of  busi- 
ness. The  exhibition  of  obscene  pictures  was  a  crime  at 
common  law  (Commonwealth  v.  Sharple88>  2  Serg.  &  R. 
91,  7  Am.  Dec.  632),  and  such  publication  is  prohibited 
by  our  statute  (Hill's  Ann.  Laws,  §  1870),  and  hence  the 
exhibition  could  not  have  been  in  the  regular  course  of 
business.  The  court  also  assumed,  in  the  absence  of  any 
legal  evidence,  that,  if  defendant  was  a  partner  in  said 
store,  though  he  was  absent  at  the  time,  he  had  knowl- 
edge of  and  acquiesced  in  the  exhibition  complained  of. 
This  instruction  is  erroneous  in  these  respects.  It  fol- 
lows from  the  foregoing  that  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  necessary,  not  inconsistent  with  this 
opinion .  Reversed  . 

Argued  2  November;  decided  4  December,  1899. 

IiAI>I>  t\  GAMBELL. 

[60  Pac.  113.] 

1.  Municipal  Corporations  — Constitution— Street  Assessments.— The 
statute  of  1808,  p.  171,  commonly  known  as  the  Bancroft  Bonding  Act,  pro- 
viding that,  where  cities  of  two  thousand  five  hundred  inhabitants  improve 
a  street  at  the  expense  of  abutting  property,  the  owners  thereof  whose  assess- 
ments exceed  $25  may  pay  such  assessments  in  Installments,  and  the  city 
may  issue  interest-bearing  bonds  for  the  amount  of  deferred  assessments  to 
pay  for  such  Improvements,  Is  not  unconstitutional  as  in  violation  of  the 
State  Constitution,  Article  I,  I  32,  or  Article  IX,  \  1,  since  those  sections  do 
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not  apply  to  assessment*  for  street  improvement*.  Nor  is  that  law  an  abuse 
of  legislative  discretion,  it  being  competent  in  cases  of  public  improvements 
to  divide  the  property  owners  into  classes  and  provide  a  method  of  payment 
that  shall  be  uniform  In  each  class. 

2.  Idem.— Nor  is  the  said  bonding  act  unconstitutional  because  the  taxpayers  at 

large  must  pay  the  Interest  on  the  bonds  therein  provided  for,  since  the  con- 
stitution requires  equality  and  uniformity  only  in  the  levy  and  collection  of 
taxes,  and  does  not  apply  to  the  distribution  of  revenue. 

3.  Idem.— Nor  was  the  bonding  act  repealed  by  the  subsequent  Portland  charter 

(Laws,  1888,  U  £H,  22B),  limiting  its  bonded  Indebtedness  to  certain  designated 
sums,  and  declaring  that  no  city  officer  shall  have  authority  to  create  any  In- 
debtedness binding  on  such  city  until  funds  have  been  provided  for  its  pay- 
ment, or  to  contract  any  liability  that  shall  fall  due  more  than  two  years 
from  its  date,  or  to  issue  warrants  when  there  is  not  money  on  hand  to  pay 
them,  for  the  debt  limit  of  the  charter  applies  only  to  debts  created  under  its 
provisions,  and  does  not  affect  statutes  of  general  application. 

From  Multnomah  :     John  B.  Cleland,  Judge. 

This  suit  is  brought  by  Charles  E.  Ladd  to  restrain  A. 
N.  Gambell,  who  is  the  auditor  of  the  City  of  Portland, 
from  issuing  any  further  bonds  under  what  is  called  the 
Bancroft  Bonding  Act  (Laws,  1893,  p.  171),  because  the 
same  is  unconstitutional.  The  provisions  of  the  act  are 
set  out  in  the  opinion.  Plaintiff  had  a  decree,  and  de- 
fendant appeals.  Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr.  Joel 
M.  Long,  City  Attorney,  with  a  brief  over  the  names  of 
J.  M.  Long  and  R.  R.  Duniway,  to  this  effect : 

I.  This  act  does  not  contravene  the  Oregon  Constitu- 
tion, Article  I,  §  32,  or  Article  IX,  §  1,  for  neither  section 
limits  the  method  of  assessing  for  municipal  improve- 
ments :  King  v.  City  of  Portland,  2  Or.  146, 161 ;  Meier  v. 
Kelly,  20  Or.  86  ;     Ilayden  v.  City  of  Atlanta,  70  Ga.  823. 

II.  Plaintiff  will  fail  in  his  appeal  to  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States. 
The  bonding  act  applies  equally  to  all  in  the  class 
under  the  $25  assessment,  and  equally  to  all  in  the  class 
above  the  $25  assessment.     That  is  all  that  is  required 
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by  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States.  The  interest  on  the  bonds  must  be  paid 
by  the  city  from  the  eight-mill  tax  levy,  which  tax  is 
levied  upon  all  the  property  in  the  city.  There  is  no 
special  method  by  which  the  city  raises  the  interest  on 
the  bonds.  Due  process  of  law,  within  the  meaning  of 
the  amendment,  is  obtained  if  the  law  operates  evenly 
on  all  in  the  same  class,  and  does  not  subject  the  indi- 
vidual to  any  arbitrary  exercise  of  the  powers  of  govern- 
ment: Giozza  v.  Tiernan,  148  U.  S.  657  (13  Sup.  Ct. 
721);  BelVs  Gap  R.  R.  Co.  v.  Com.  of  Pennsylvania,  134 
U.  S.  232  (10  Sup.  Ct.  533);  Home  Ins.  Co.  v.  State  of 
New  York,  134  U.  S.  594  (10  Sup.  Ct.  593);  Pacific  Exp. 
Co.  v.  Seibert,  142  U.  S.  339  (12  Sup.  Ct.  250);  Leeper 
v.  State  of  Texas,  139  U.  S.  462  (11  Sup.  Ct.  577);  Mc- 
Gown  v.  Illinois  Trust  &  Sav.  Bank,  170  U.  S.  283  (18 
Sup.  Ct.  594);  Crawford  v.  Linn  County,  11  Or.  482,  492  ; 
Henderson  Bridge  Co.  v.  Henderson,  19  Sup.  Ct.  553 ; 
City  of  Aurora  v.  McGannon,  138  Mo.  38  (39  S.  W.  469); 
Hammond  v.  Muskegon  School  Board,  109  Mich.  676  (67 
N.W.973). 

For  respondent  there  was  an  oral  argument  by  Messrs. 
William  A.  Cleland  and  Schuyler  C.  Spencer,  with  a  brief 
to  this  effect : 

I.  Local  assessments  can  only  be  constitutional  when 
imposed  to  pay  for  local  improvements  clearly  conferring 
special  benefits  on  the  properties  assessed,  and  to  the 
extent  of  these  benefits:  Art.  I,  §  18,  Const.  Or.;  Cooley, 
Tax.  (2  ed.)  p.  225 ;  Harnett  v.  Philadelphia,  65  Pa.  St. 
146  (3  Am.  St.  Rep.  615) ;  Village  of  Nortuood  v.  Baker, 
172  U.  S.  269  (19  Sup.  Ct.  190-191);  Sears  v.  Street 
ComWs  of  Boston,  173  Mass.  350  (53  N.  E.  876-877) . 
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II.  Local  assessments  can  be  justified  and  upheld 
only  upon  the  theory  that  the  owner  of  the  property 
assessed  is  to  receive  a  benefit  corresponding  with  the 
amount  assessed,  and  that  this  is  to  be  paid  to  meet  the 
cost  and  expense  of  the  improvements  :  Matter  of  Mead, 
74  N.  Y.  216 ;  Dillon,  Mun.  Corp.  (3  ed.)  §  761,  subd. 
3  ;  Art.  I,  §  18,  Const.  Or. ;  Elliott,  Rds.  &  Sts.  p.  400 ; 
Cooley,  Tax.  (2  ed.)  pp.  674-675. 

III.  The  rule  of  assessment  or  taxation  must  be  such 
that  under  it  equality  within  the  taxing  district  is  at 
least  contemplated  or  not  legally  impossible  :  Const.  U. 
S.  Art.  XIV,  §  1 ;  Const.  Or.  Art.  I,  §  32,  Art.  IX,  §  1 ; 
Dillon,  Mun.  Corp.  (3ed.)  §  761 ;  Cooley,  Const.  Lim. 
(3  ed.)  pp.  499-504 ;  Masters  v.  City  of  Portland,  24  Or. 
161-167 ;  City  of  Chicago  v.  Baer,  41  111.  306 ;  East 
Portland  v.  County  of  Multnomah,  6  Or.  63-66  ;  Oregon  & 
Cal.  R.  R.  Co.  v.  City  of  Portland,  25  Or.  229-240  ;  Allen 
v.  Drew,  44  Vt.  174 ;  Thomas  v.  Gain,  35  Mich.  155-162 
(24  Am.  Rep.  535);  Tidewater  Co.  v.  Coster,  18  N.J. 
Eq.  579;  Cummings  v.  Book,  101  U.  S.  153-167;  Vil- 
lage of  Norwood  v.  Baker,  172  U.  S.  269(19  Sup.  Ct.  187). 

IV.  The  legislature  cannot  provide  unequal  rates  of 
taxation  of  property  or  different  processes  of  collection 
from  different  individuals  :  Knowlton  v.  Board  of  Super- 
visors, 9  Wis.  410-423  ;  Attorney-General  v.  Plank  Road, 
11  Wis.  35 ;     McComb  v.  Bell,  2  Minn.  256. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  This  is  a  suit  to  test  the  validity  of  what  is  known 
as  the  "Bancroft  Bonding  Act"  (Laws,  1893,  p.  171), 
which  provides,  in  effect,  that  whenever  any  city  within 
this  state  having  a  population  of  twenty-five  hundred  or 
more  shall  improve  a  street  at  the  expense  of  the  abutting 
property,  any  owner  of  such  property  whose  assessment 


Dec.  1899.]  Ladd  v.  Gambell.  397 

shall  exceed  $26  may,  by  filing  with  the  proper  officer  a 
written  application,  be  permitted  to  pay  such  assessment 
in  ten  equal  annual  installments,  the  city  to  issue  its  six 
per  cent,  ten-year  bonds  for  the  amount  of  such  deferred 
assessments,  for  the  purpose  of  raising  money  with  which 
to  pay  for  the  improvement  in  the  first  instance.  The 
contention  is  that,  since  the  interest  on  the  bonds  so 
issued  is  payable  out  of  the  general  fund  of  the  city,  and 
not  by  the  persons  who  elect  and  are  entitled  to  pay  their 
street  assessments  in  installments  (Mall  v.  City  of  Port- 
land,  35  Or.  89,  56  Pac.  654),  the  act  is  unconstitutional 
and  void  for  want  of  uniformity,  because  it  not  only  de- 
nies to  the  property  owner  whose  assessment  is  $25  or 
less  the  right  to  pay  his  assessment  in  installments,  but 
also  requires  him  to  contribute,  under  the  power  of  tax- 
ation for  general  municipal  purposes,  to  the  fund  out  of 
which  the  interest  on  the  bonds  is  to  be  paid.  It  was 
early  held  in  this  state  that  the  provisions  of  the  consti- 
tution that  "all  taxation  shall  be  equal  and  uniform' ' 
(Art.  I,  §  32),  and  that  "the  legislative  assembly  shall 
provide  by  law  for  uniform  and  equal  rate  of  assessment 
and  taxation"  (Art.  IX,  §  1),  have  no  application  to 
special  assessments  for  street  improvements  (King  v. 
City  of  Portland,  2  Or.  146);  and  this  seems  to  be  the 
generally  accepted  rule  (2  Desty,  Tax'n,  1251).  There 
being,  therefore,  no  constitutional  restriction  upon  the 
legislature  in  this  regard,  it  consequently  has  a  broad 
discretion  in  making  provision  for  ascertaining  what 
property  is  specially  benefited  by  a  local  improvement, 
and  how  the  benefit  shall  be  apportioned:  2  Dillon,  Mun. 
Corp.  §  761.  And,  while  the  adjudged  cases  do  not  agree 
upon  the  extent  of  the  legislative  power,  we  are  of  the 
opinion  that  the  bonding  act  does  not  render  an  assess- 
ment for  street  improvements  so  unequal  and  unjust  as 
to  authorize  a  court  to  declare  it  invalid  on  that  account. 


398  Ladd  v.  Gambell.  [36  Or. 

Perfect  equality  in  such  an  assessment  is  hardly  attain- 
able, and  approximation  is  all  that  can  be  reasonably 
expected.  It  will  be  observed  that  the  bonding  act  does 
not  affect  the  method  or  manner  of  making  the  assess- 
ment or  the  apportionment  of  the  cost  of  the  improve- 
ment, but  applies  only  to  the  payment  of  assessments 
after  they  have  been  made  in  conformity  with  the  pro- 
visions of  the  municipal  charter ;  and  the  fact  that  the 
legislature,  in  the  exercise  of  its  wisdom,  has  seen  proper 
to  divide  the  property  owners  into  classes  according  to 
the  amount  of  their  respective  assessments,  and  provide 
a  method  of  payment  equal  and  uniform  among  the 
several  classes,  does  not,  in  our  opinion,  render  the  act 
void.  Force  and  effect  must  be  given  to  the  legislative 
will  in  this  respect :  Hammond  v.  Muskegon  School  Board, 
109  Mich.  676  (67  N.  W.  973) ;  Youngblood  v.  Sexton,  32 
Mich .  406  (20  Am .  Rep .  654) ;  City  of  Aurora  v .  McGan- 
non,  138  Mo.  38  (39  S.  W.  469). 

2.  Nor  is  the  contention  sound  that  the  law  is  void 
for  want  of  uniformity,  because  the  property  owner  whose 
assessment  does  not  exceed  $25  is  required,  through  the 
power  of  taxation  for  general  municipal  purposes,  to 
contribute  to  the  fund  out  of  which  the  interest  on  the 
bonds  is  paid.  The  constitution  requires  equality  and 
uniformity  in  imposing  the  burden  of  taxation  upon 
property  for  public  purposes,  but  it  does  not  apply  to  the 
distribution  of  revenue  raised  by  the  tax  imposed.  Thus 
it  is  held  in  Holton  v.  Commissioners,  93  N.  C.  430,  that 
an  act  of  the  legislature  authorizing  a  tax  on  account  of 
the  public  roads  to  be  imposed  upon  the  property  of  the 
taxpaying  citizens  of  a  municipality,  and  providing  that 
no  part  of  the  revenue  raised  from  the  tax  shall  be  ex- 
pended within  the  corporate  limits  of  the  town,  is  not 
void  because  unequal  and  unjust ;  the  court  saying, 
"The  constitution  does  not   prohibit   such   inequality. 
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While  it  is  very  true  that  there  must  be  equality  and 
uniformity  in  imposing  the  burden  of  taxation  upon  the 
property  subject  to  it,  so  that  each  taxpayer  shall  pay 
the  same  proportionate  tax  on  the  same  species  of  prop- 
erty taxed  that  every  other  taxpayer  pays,  and  the  tax 
must  be  levied  ad  valorem,  this  rule  of  equality  does  not 
apply  to  the  distribution  of  the  revenue  arising  from  such 
taxation.  It  is  to  be  observed  that  the  objection  here  is 
not  to  the  method  or  rule  observed  in  levying  the  tax. 
The  levy,  as  we  have  seen,  was  by  uniform  rule,  and 
regular.  But  the  objection  is  to  the  distribution  of  the 
revenue  to  be  raised  by  the  tax  imposed.  Now,  the  neces- 
sities, wants,  purposes,  and  interests  of  government  are 
such  that  it  is  practically  impossible  to  distribute  its  reve- 
nues equally  among  those  who  pay  taxes.  Indeed,  this 
cannot,  in  most  instances,  be  approximately  done,  not 
even  to  the  localities  from  which  most  of  it  is  taken. 
The  state  may — sometimes  must— expend  large  sums  of 
money  in  one  section  for  proper  and  necessary  purposes, 
while  it  expends  very  little  in  another,  when  perhaps  the 
greater  part  of  the  taxes  were  paid  by  taxpayers  in  the 
latter.  This  is  an  essential  inequality,  arising  from  the 
diversified  and  multiplied  wants  and  necessities  of  gov- 
ernment. Its  very  nature  renders  such  inequality  neces- 
sary. A  constitutional  provision  forbidding  it  would 
defeat — at  all  events,  greatly  hinder — the  purpose  and 
aims  of  government.  Such  inequality  prevails  in  the 
state  government,  and  as  well,  and  for  the  like  reasons, 
in  the  county  government.  It  may  turn  out — oftentimes 
does — that  a  large  part  of  the  county  revenues  must  be 
expended  in  one  locality  in  the  county  to  build  a  road, 
construct  a  bridge,  erect  a  workhouse,  or  the  like  ;  all 
essential  to  the  general  and  common  good  of  the  people 
of  the  county."  And  the  case  of  Sears  v.  Board  of  Alder- 
men of  Boston,  173  Mass.  71  (53  N.  E.  138,  43  L.  R.  A. 
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834),  is  instructive  in  this  connection.  The  City  of  Bos- 
ton, under  its  charter,  caused  some  of  the  streets  to  be 
watered  at  the  expense  of  the  city,  and  others  at  the 
expense  of  abutting  property,  and  it  was  held  that  the 
proceedings  were  valid,  although  under  them  the  person 
owning  property  upon  a  street  which  was  watered  at  the 
expense  of  the  abutter  was  not  only  compelled  to  pay  for 
the  expense  of  watering  the  street  in  front  of  his  property 
under  the  special  assessment,  but  was  also  required  to 
contribute,  under  the  power  of  taxation  for  general  pur- 
poses, to  the  fund  out  of  which  the  expense  of  watering 
the  streets  in  other  parts  of  the  city  was  paid.  The  court 
seems  to  have  proceeded  on  the  theory  that  these  were 
matters  within  the  legislative  power  of  the  city  authori- 
ties, and  that  their  determination  in  that  regard  was  not 
improper.  Upon  the  same  principle  we  conclude  that 
the  time  and  manner  of  the  payment  of  assessments  for 
the  improvement  of  a  street,  after  they  have  been  made 
in  conformity  to  law,  is  a  matter  within  the  legislative 
discretion,  and  its  action  in  that  respect  ought  not  to  be 
disturbed  by  the  courts  unless  it  is  manifestly  unjust  and 
oppressive.  We  are  of  the  opinion,  therefore,  that  the 
act  in  question  is  not  open  to  the  objection  under  con- 
sideration. 

3.  It  is  next  contended  that  the  bonding  act  was  re- 
pealed, so  far  as  it  was  applicable  to  the  City  of  Port- 
land, by  the  charter  of  1898.  There  is  no  provision  in 
the  charter  expressly  repealing  or  modifying  the  bonding 
act,  but  the  claim  is  that  it  was  repealed  by  implication, 
because  the  charter  provides  that  "neither  the  common 
council  nor  any  officer  of  the  city  shall  have  authority  to 
make  any  contract  or  do  any  act  binding  the  City  of 
Portland,  or  imposing  upon  said  city  any  liability  to  pay 
money,  until  a  definite  amount  shall  first  have  been 
appropriated  for  the  liquidation  of  all  pecuniary  liabili- 
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ties  of  said  city  under  said  contract  or  in  consequence  of 
said  act,"  and  that,  ' 'except  as  otherwise  provided  or 
permitted  by  this  act,  the  indebtedness  of  the  City  of 
Portland  shall  never  exceed  in  the  aggregate  the  bonded 
indebtedness  of  $675,000  heretofore  authorized  for  the 
erection  and  furnishing  of  the  city  hall ;  $750,000  here- 
tofore authorized  for  the  purpose  of  purchasing  and  con- 
structing free  bridges  and  ferries  across  the  Willamette 
River ;  $3,200,000  heretofore  authorized  for  the  purpose 
of  furnishing  the  city  and  the  inhabitants  thereof  with 
water ;  $450,000  for  funding  the  present  city  indebted- 
ness and  by  this  act  authorized,  and  $506,500  bonded 
indebtedness  of  said  city  assumed  under  the  act  consoli- 
dating the  cities  of  Portland,  East  Portland  and  Albina, 
nor  shall  said  city  ever  contract  any  debt  or  assume  any 
liability  in  any  manner  whatever  by  means  of  which  it 
may  be  called  upon  or  become  bound  to  pay  beyond  the 
period  of  two  years  from  the  date  of  making  such  con- 
tract or  assumption,  nor  shall  the  city  issue  warrants  or 
other  evidence  of  indebtedness  without  there  is  sufficient 
funds  in  the  hands  of  the  city  treasurer  to  pay  the  same 
on  presentation.  All  indebtedness  issued  contrary  to  this 
provision  shall  be  null  and  void  :"  Laws,  1898,  pp.  101, 
183.  Repeals  by  implication  are  not  favored.  It  is  only 
when  the  new  statute  revises  the  whole  subject-matter  of 
the  old  one,  and  is  evidently  intended  as  a  substitute  for 
it,  or  is  so  inconsistent  with  it  that  both  cannot  stand, 
that  it  will  operate  as  a  repeal  of  the  former  law  :  Little 
v.  Cogswell,  20  Or.  345  (25  Pac.  727);  State  v.  Rogers, 
22  Or.  348  (^0  Pac.  74)  ;  Continental  Ins.  Co.  v.  Riggen, 
31  Or.  336  (48  Pac.  476) ;  Strickland  v.  Geide,  31  Or. 
373  (49  Pac.  982) .  Now  the  bonding  act  is  a  general 
law,  applicable  to  all  the  cities  of  the  state  of  a  certain 
class,  and  provides  that  "no  obligation  incurred  by  any 
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city  in  this  state  by  virtue  of  this  act  shall  be  deemed  or 
taken  to  be  within  or  any  part  of  the  limitation  by  law 
as  to  indebtedness  of  such  city."  It  formed  no  part  of 
any  former  charter  of  the  City  of  Portland,  and  was  ap- 
plicable to  such  city  only  because  it  belonged  to  the  class 
designated  in  the  law,  and  there  is  not  such  a  direct  and 
irreconcilable  conflict  between  its  provisions  and  that  of 
the  present  city  charter  that  both  cannot  stand.  The  one 
is  a  general  act,  affecting  all  the  cities  of  the  class  desig- 
nated, expressly  declaring  that  the  indebtedness  therein 
provided  for  shall  not  be  taken  as  a  part  of  the  municipal 
indebtedness  within  the  limitation  of  the  clause  in  the 
charter ;  the  other,  a  special  act,  applicable  only  to  the 
City  of  Portland,  and  undertakes  to  limit  the  indebted- 
ness to  be  incurred  by  such  municipality  under  the  pro- 
visions thereof.  In  our  judgment,  the  bonding  act  is 
not  unconstitutional,  nor  was  it  repealed  by  the  present 
charter  of  the  City  of  Portland.  The  decree  of  the  court 
below  must  therefore  be  reversed,  and  it  is  so  ordered. 

Reversed. 


Argued  27  June ;  decided  11  August,  1889. 
STATE  r.  IiAVEBY. 

[58  Pac.107.] 

1.  Indictment  for  Assault  with  Intent  to  Kill.— Au  Indictment  charg- 

ing that  "defendant  did  unlawfully  and  feloniously  assault  one  D.  with  a 
dangerous  weapon  with  intent  to  kill  by  *  *  *  shooting  at  him  with  a 
loaded  pistol  which  he  held  within  shooting  distance,  and  pointed  at  D.," 
charges  that  defendant  shot  at  D  with  the  intention  of  killing  him,  and  not 
that  he  Intended  to  kill  D  by  shooting  at  him. 

2.  Instruction— Testimony  of  Absent  Witnesses.— Where  a  case  is  brought 

to  trial  over  the  protest  of  one  of  the  parties  by  the  adversary  admitting  that 
absent  witnesses  will,  if  present,  testify  as  claimed,  it  is  sufficient  to  instruct 
the  Jury  that  the  admission  that  these  witnesses  would  testify  to  certain 
things  is  equivalent  to  their  testimony,  and  that  It  should  be  considered  with 
the  rest  of  the  evidence. 
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3.  Harmless  Error— Effect  of  Drunkenness.*— The  omiKsion  of  the  word 

"intent"  in  a  charge  otherwise  substantially  in  the  language  of  the  statute 
(Hill's  Ann.  Laws,  \  1858)  permitting  the  jury  to  take  into  consideration  that 
the  defendant  was  intoxicated  in  determining  the  purpose,  motive,  or  intent 
with  which  he  committed  the  act  charged,  if  the  existence  of  any  particular 
motive,  purpose,  or  Intent  is  a  necessary  element  to  constitute  any  particular 
species  or  degree  of  crime,  is  not  reversible  error  where  the  defendant  was 
charged  with  assault  with  intent  to  kill  and  was  convicted  of  only  an  assault 
with  a  deadly  weapon. 

4.  Instruction  to  Jury.— The  refusal  of  a  requested  instruction  in  a  prosecu- 

tion for  assault  that  if  the  pistol  was  discharged  by  the  defendant  accidentally 
the  defendant  should  be  acquitted,  cannot  be  deemed  erroneous  on  appeal 
where  the  bill  of  exceptions  does  not  purport  to  contain  any  of  the  evidence, 
for  it  may  be  that  the  discharge  of  the  pistol  was  not  a  necessary  element  of 
the  offense. 

From  Harney:     Morton  D.  Clifford,  Judge. 

The  defendant  John  Lavery  was  indicted  for  the  crime 
of  assault  with  intent  to  kill,  alleged  to  have  been  com- 
mitted as  follows  :  "The  said  John  Lavery,  on  the  ninth 
day  of  December,  A.  D.  1898,  in  the  said  County  of 
Harney  and  State  of  Oregon,  being  then  and  there  armed 
with  a  dangerous  weapon,  to  wit,  a  loaded  pistol,  did 
then  and  there  willfully,  unlawfully,  and  feloniously  as- 
sault one  L.  C.  De  Coudress  with  said  dangerous  weapon, 
with  intent  to  kill  the  said  L.  C.  De  Coudress  by  then 
and  there  willfully,  unlawfully,  and  feloniously  shooting 
at  said  L.  C.  De  Coudress  with  said  loaded  pistol,  and 
which  said  loaded  pistol  the  said  John  Lavery  then  and 
there  held  in  his  hands,  and  pointed  at  said  L.  C.  De 
Coudress,  and  within  shooting  distance  of  the  said  L.  C. 
De  Coudress,  contrary/'  etc.  A  plea  of  not  guilty  hav- 
ing been  entered,  a  trial  was  had,  and  the  defendant 
convicted  of  an  assault  with  a  dangerous  weapon,  and, 
having  been  sentenced  to  imprisonment  in  the  peniten- 
tiary for  the  term  of  two  years,  he  appeals. 

Affirmed. 

•NoTK.-See  Harris  v.  United  States,  8tt  L.  R.  A.  465  and  State  v.  Kraemcr,  <tt 
Am.  St.  Rep.  972.— Reporter. 
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For  appellant  there  was  a  brief  over  the  name  of  Lionel 
R.  Webster  and  Geo.  W.  Hayes,  with  an  oral  argument  by 
Mr.  Webster. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  D.  R.  N.  Blackburn,  Attorney-General,  and  Mr. 
William  Miller,  District  Attorney. 

Mr.  Justice  Moore,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

1.  It  is  contended  by  appellant's  counsel  that  the  in- 
dictment does  not  state  facts  sufficient  to  constitute  the 
crime  of  assault  with  intent  to  kill,  and  that  the  court 
erred  in  overruling  a  demurrer  interposed  on  that  ground. 
It  is  argued  that  the  indictment  does  not  allege  that 
defendant  shot  at  De  Coudress  with  the  intention  of  kill- 
ing him,  but  that  he  intended  to  kill  him  by  shooting  at 
him,  and  that,  inasmuch  as  it  is  impossible  to  kill  a 
person  by  merely  shooting  at  him,  to  charge  the  inten- 
tion to  kill  by  such  means  is  to  charge  the  impossible. 
To  shoot  at  a  person  evidently  means  to  discharge  a 
weapon  aimed  at  him,  and  the  possibility  of  killing  such 
person  must  depend  upon  the  distance,  the  missile,  the 
force  of  the  explosive  used,  and  the  accuracy  of  the  aim. 
A  gun  might  be  discharged  at  a  person  from  such  a  dis- 
tance as  to  make  it  physically  impossible  to  kill  him,  but 
within  the  range  of  the  gun  such  discharge  might  render 
the  killing  quite  probable.  It  is  alleged  in  the  indict- 
ment that  the  defendant  was  within  shooting  distance  of 
De  Coudress,  holding  in  his  hands  a  loaded  pistol,  which 
he  pointed  at  the  latter  when  he  discharged  it.  The 
indictment  also  contains  a  statement  of  the  acts  consti- 
tuting the  alleged  offense  in  ordinary  and  sufficiently 
concise  language,  and  in  such  manner  as  to  enable  the 
defendant  to  know  what  was  intended  (Hill's  Ann.  Laws, 
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§  1268),  and,  in  our  judgment,  no  error  was  committed 
in  overruling  the  demurrer. 

The  court  gave  the  jury  the  following  instruction, 
which  was  duly  excepted  to,  and  is  assigned  as  error : 
"It  is  also  a  rule  of  law,  gentlemen  of  the  jury,  that 
where  different  degrees  of  crime  are  included  in  the  in- 
dictment, and  the  jury  have  no  reasonable  doubt  of  the 
guilt  of  the  accused,  but  are  in  doubt  as  to  the  degree 
of  guilt,  they  should  give  the  accused  person  the  benefit 
of  the  doubt  by  finding  him  guilty  of  the  lesser  degree. 
For  instance,  it  is  incumbent  upon  the  state  to  prove 
that  an  assault  with  intent  to  kill  has  been  made  out. 
There  is  a  specific  intent  alleged  in  this  indictment, — 
that  is,  intent  to  kill, — and,  if  the  jury  have  any  doubt 
on  that  subject,  they  should  find  the  accused  person 
guilty  of  the  lesser  degree,  which  would  be  assault  with 
a  dangerous  weapon.  And  if,  on  the  whole  evidence, 
you  should  believe  that  no  crime  had  been  committed, 
then  you  should  find  the  defendant  not  guilty."  It  is 
argued  that  the  jury  were,  by  this  instruction,  told  that, 
if  they  had  any  doubt  as  to  the  defendant's  guilt  of  the 
crime  with  which  he  was  charged,  they  should  find  him 
guilty  of  assault  with  a  dangerous  weapon,  and  that  the 
last  clause  thereof,  instead  of  modifying  the  effect  of  the 
portion  complained  of,  really  magnified  the  error  by 
permitting  the  jury  to  return  a  verdict  of  not  guilty 
only  after  they  had  determined  that  no  crime  was  com- 
mitted. The  jury  upon  the  trial  of  a  person  indicted 
for  a  crime  consisting  of  different  degrees  may  find  such 
person  not  guilty  as  charged,  and  guilty  of  any  degree 
inferior  thereto  (Hill's  Ann.  Laws,  §  1382),  and  when 
it  appears  that  the  defendant  has  committed  a  crime, 
and  there  is  reasonable  ground  of  doubt  in  which  of  two 
or  more  degrees  he  is  guilty,  he  can  be  convicted  of  the 
less  of  those  degrees  only  (Hill's  Ann.  Laws,  §  1359) . 


406  State  v.  Lavbby.  [35  Or. 

It  will  be  observed  that  the  first  clause  of  the  instruc- 
tion states  the  law  in  effect  as  given  in  the  statute.  The 
illustration  given  by  the  court  was  undoubtedly  intended 
to  explain  the  meaning  of  the  charge  that,  if  the  jury 
had  no  reasonable  doubt  of  the  defendant's  guilt,  but 
were  in  doubt  as  to  the  degree  thereof,  they  should  give 
him  the  benefit  of  the  doubt  by  finding  him  guilty  of  the 
lesser  degree ;  and  the  last  clause  shows  that  the  illus- 
tration was  intended  to  apply  to  each  grade  of  offense 
included  within  the  indictment.  The  last  clause,  when 
taken  in  consideration  with  the  whole  charge,  is  not,  in 
our  judgment,  subject  to  the  criticism  which  is  urged 
against  it. 

2.  The  defendant  moved  the  court  to  postpone  the 
trial  on  account  of  the  absence  of  alleged  material  wit- 
nesses, by  whom  he  expected  to  prove  certain  facts  set  out 
in  his  affidavit  in  support  of  the  motion.  The  district 
attorney,  to  avoid  such  postponement,  admitted  that,  if 
such  witnesses  were  present,  they  would  testify  as  aver- 
red. This  affidavit  having  been  read  in  evidence,  and 
such  admission  reiterated  in  the  presence  of  the  jury, 
defendant's  counsel  requested  the  court  to  instruct  them 
as  follows  :  "The  affidavit  of  the  defendant  made  for  a 
postponement  of  this  case  has  been  read  to  you,  in  which 
lie  sets  out  what  he  expects  to  prove  by  James  Earhardt, 
William  Miller,  and  Richard  Kelly.  It  is  admitted  in 
this  case  that,  if  these  parties  were  present  and  sworn  as 
witnesses  in  this  case,  they  would  each  testify  as  set  out 
in  the  affidavit.  In  the  consideration  of  this  case  you 
must  consider  that  the  same  as  if  each  of  these  parties 
had  been  sworn  as  witnesses  in  this  case,  and  had  testi- 
fied before  you  to  the  facts  set  out  in  the  defendant's 
affidavit.  This  is  not  to  be  treated  as  the  testimony  of 
the  defendant,  but  as  the  testimony  of  these  witnesses. 
The  admission  of  the  state  makes  this  the  testimony 
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of  these  witnesses,  to  be  weighed  and  considered  by 
you  with  the  other  evidence  in  this  case."  The  court 
refused  to  give  this  instruction,  but  told  the  jury,  in 
effect,  that  the  admission  of  the  district  attorney  ren- 
dered the  statement  of  facts  in  the  defendant's  affidavit 
tantamount  to  the  testimony  of  such  absent  witnesses, 
and  that  they  should  give  it  such  consideration  as  they 
might  think  it  entitled  to.  The  court,  in  the  general 
charge,  instructed  the  jury  as  follows:  "You  are  the 
sole  and  exclusive  judges  of  the  facts  in  this  case,  which 
you  must  find,  and  of  the  credibility  of  all  the  witnesses. 
Your  power  of  judging  of  the  effect  of  evidence  is  not 
arbitrary,  but  must  be  exercised  in  subordination  to 
the  rules  of  evidence.  Under  the  rules  of  evidence  the 
testimony  of  any  one  witness  to  whom  you  give  full 
credit  and  belief  is  sufficient  to  establish  any  fact  in  this 
case.  You  are  not  bound  to  find  a  verdict  in  conformity 
with  the  testimony  of  any  particular  number  of  witnesses 
who  do  not  produce  conviction  in  your  minds  as  against 
the  evidence  of  a  less  number  that  do  convince  you,  or 
as  against  a  presumption  of  law  that  does.  Every  wit- 
ness, when  he  comes  upon  the  witness  stand,  is  presumed 
to  speak  the  truth.  This  presumption  maybe  overcome, 
however,  by  the  manner  in  which  a  witness  testifies, 
by  contrary  statements,  or  by  statements  affecting  the 
character  or  motives  of  the  witness."  The  court  having 
told  the  jury  that  defendant's  affidavit  and  the  admis- 
sion of  the  district  attorney  made  such  evidence  equiva- 
lent to  the  testimony  of  the  absent  witnesses,  and  having 
also  explained  to  them  the  method  of  reaching  a  verdict 
when  contradictory  evidence  was  to  be  considered,  the 
general  charge,  in  our  judgment,  corrects  any  error  that 
may  seem  to  exist  by  reason  of  the  refusal  to  give  the 
instruction  requested,  or  in  that  given,  in  relation  to  the 
testimony  of  the  absent  witnesses. 
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3.  An  exception  having  been  taken  to  the  following 
instruction,  it  is  contended  that  the  court  erred  in  giv- 
ing it:  "I  will  say  this  much  further,  that  there  has 
been  evidence  introduced  in  this  case, — I  do  not  know 
whether  the  defense  rely  upon  it  or  not, — and  that  is 
in  regard  to  drunkenness.  I  charge  you  that  a  person 
while  in  a  voluntary  state  of  intoxication  is  held  respon- 
sible, and  that  is  no  defense,  but  it  is  a  matter  which  the 
jury  have  a  right  to  take  into  consideration  in  order  to 
show  the  motive  with  which  the  crime  was  committed." 
The  statute  provides  that  whenever  the  actual  existence 
of  any  particular  motive,  purpose,  or  intent  is  a  neces- 
sary element  to  constitute  any  particular  species  or  de- 
gree of  crime,  the  jury  may  take  into  consideration  the 
fact  that  the  defendant  was  intoxicated  at  the  time  in 
determining  the  purpose,  motive,  or  intent  with  which  he 
committed  the  act :  Hill's  Ann.  Laws,  %  1358.  It  will 
be  observed  that  the  court  omitted  the  word  "intent," 
and  limited  the  consideration  of  the  defendant's  intoxi- 
cation in  determining  his  motive  for  the  commission  of 
the  act ;  but,  the  defendant  having  been  convicted  of 
assault  with  a  deadly  weapon  only,  the  verdict  elimi- 
nated the  question  of  intent  to  kill,  and,  this  being  so, 
we  think  the  defendant  was  not  prejudiced  by  such  omis- 
sion. 

4.  The  bill  of  exceptions  states  that  "there  was  evi- 
dence offered  and  introduced  on  the  part  of  the  state 
tending  to  show,  amongst  other  things,  that  a  pistol  in 
the  hands  of  the  defendant  was  discharged  at  and  in  close 
proximity  to  the  head  of  L.  C.  De  Coudress,  and  the  de- 
fendant testified  as  a  witness  in  his  own  behalf  that  the 
pistol  was  accidentally  discharged."  Based  upon  this 
evidence,  defendant's  counsel  requested  the  court  to  in- 
struct the  jury  that,  "if  the  pistol  was  discharged  by  the 
defendant  accidentally,  then  you  must  find  the  defend- 
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aht  not  guilty,  and,  if  you  are  in  reasonable  doubt  from 
the  evidence  as  to  whether  or  not  the  pistol  was  dis- 
charged accidentally,  you  must  give  the  defendant  the 
benefit  of  the  doubt,  and  find  him  not  guilty."  The 
court  refused  to  give  this  instruction,  and,  having  de- 
clined to  charge  the  jury  upon  the  subject,  it  is  insisted 
that  the  defendant  had  a  right  to  have  his  theory  of  the 
case  presented  to  the  jury  for  their  consideration.  The 
bill  of  exceptions  does  not  purport  to  contain  any  of  the 
evidence,  and  it  may  be  that  while  the  defendant  was 
attempting  to  beat  De  Coudress  over  the  head  with  the 
pistol  the  weapon  was  accidently  discharged.  If  this  be 
so,  the  fact  that  the  discharge  was  accidental  would  not 
in  any  manner  tend  to  lessen  the  degree  of  the  crime, 
and  hence  it  follows  that  the  judgment  is  affirmed. 

Affirmed. 


Argued  19  February;  decided  23  April,  1900. 
STRATTON  v.  OREGON  CITY. 

[60Pac.flQ6.] 

1.  Judicial  Notice— Population  Shown  by  Census.— Courts  take  judicial 

notice  of  the  number  of  inhabitants  of  a  city  as  shown  by  the  official  census 
taken  pursuant  to  state  or  federal  laws. 

2.  Street  Assessments— Implied  Repeal— Statutes.— The  law  of  1888,  known 

as  the  Bancroft  Bonding  Act,  providing  that  when  any  city  of  twenty-five 
hundred  or  more  inhabitants  shall  improve  a  street  at  the  expense  of  abut- 
ting property,  owners  whose  assessment  exceeds  $25  may  pay  in  installments, 
and  the  city  may  issue  its  bonds  to  the  amount  of  the  deferred  assessments  to 
pay  for  the  work,  is  not  affected  by  the  Oregon  City  Charter  (Laws,  1896,  p. 
486,  I  85),  which  provides  that  the  cost  of  street  Improvements  may  be  as- 
sessed on  the  property  liable  therefor:  that  the  city  shall  not  be  liable  for  any 
portion  thereof  by  reason  of  its  Inability  to  collect  the  assessment;  and  that 
no  moneys  shall  be  paid  out  of  the  general  fund  for  such  purpose,  but  the 
contractor  doing  the  work  shall  look  entirely  to  the  property  and  the  owners 
thereof.  There  is  no  direct  conflict  in  the  two  acts,  and  they  refer  to  different 
classes  of  indebtedness— the  liability  of  the  city  referred  to  in  the  charter  being 
that  of  the  city  to  the  contractor,  while  that  referred  to  in  the  statute  is  the 
liability  on  its  bonds  issued  under  the  bonding  act :  Ladd  v.  Gatibell.  35  Or. 
383,  applied. 

From  Clackamas  :     Thomas  A.  McBride,  Judge. 
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Suit  by  Helen  L.  Stratton  and  others  against  the  City 
of  Oregon  City  and  others.  From  a  decree  for  defend- 
ants, plaintiffs  appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of 
William  Wallace  Thayer  and  B.  &  E.  B.  Williams,  with  an 
oral  argument  by  Mr.  Emmet  B.Williams. 

For  respondents  there  was  a  brief  over  the  name  of 
Hedges  &  Griffith,  with  an  oral  argument  by  Mr.  Franklin 
T.  Griffith. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  a  proceeding  to  enjoin  the  Chief  of  Police  of 
Oregon  City  from  selling  certain  real  property  of  the 
plaintiffs,  situated  within  the  limits  of  said  city,  for  an 
assessment  levied  thereon  for  street  improvements.  The 
plaintiffs  show  that  the  assessment  was  greater  than  $25, 
and  that  they  have  complied  with  the  requirements  of  the 
law  familiarly  known  as  the  "Bancroft  Bonding  Act," 
which  entitles  them  to  the  privilege  of  paying  the  amount 
assessed  against  such  property  in  installments  (Laws, 
1893,  p.  171) ;  but  that,  notwithstanding  their  compli- 
ance with  such  regulations,  the  city  has  issued  its  war- 
rant to  the  chief  of  police,  who  will,  unless  restrained, 
sell  said  property  for  the  purpose  of  enforcing  the  pay- 
ment of  the  whole  of  such  assessment  at  once.  The 
defendants  combat  the  proceeding  (1)  by  a  motion  to  dis- 
miss the  appeal,  which  brings  up  the  question  whether 
the  complaint,  failing  to  allege  a  population  exceeding 
twenty-five  hundred,  states  facts  sufficient  to  constitute 
a  cause  of  suit ;  and  (2)  by  insisting  that  the  amended 
charter  of  Oregon  City,  having  been  adopted  later  than 
the  bonding  act,  repealed  it,  in  so  far  as  it  was  operative 
to  allow  payment  of  such  an  assessment  in  installments. 
Of  these  in  their  order. 
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1.  The  contention  that  the  complaint  does  not  state 
sufficient  facts  is  untenable,  as  the  court  will  take  judicial 
cognizance  of  the  official  census,  taken  in  pursuance  of 
the  laws  and  regulations  of  the  state  or  the  United  States: 
Denney  v.  State  ex  rel,  144  Ind.  503,  525  (31  L.  R.  A. 
726,  42  N.  E.  929) ;  Worcester  Nat.  Bank  v.  Cheney,  94 
111.  430;  People  v.  Williams,  64  Cal.  87  (2  Pac.  393). 
This  being  the  case,  it  is  unnecessary  to  state  the  num- 
ber of  inhabitants  in  the  complaint :  City  of  Huntington 
v.  Cast,  149  Ind.  255  (48  N.  E.  1025).  Such  is  the  rule, 
both  at  common  law  and  under  the  code :  12  Enc.  PI. 
&  Prac.  1.  It  is  only  necessary  to  observe,  therefore, 
that  under  the  last  census  of  the  United  States,  taken 
in"  pursuance  of  law,  it  appears  that  Oregon  City  had 
a  population  of  more  than  twenty-five  hundred. 

2.  The  other  contention  presents  much  the  same  ques- 
tion as  that  recently  settled  in  Ladd  v.  Gambell,  35  Or. 
393  (59  Pac.  113).  The  bonding  act  is  general  in  its  ap- 
plication, and  extends  to  all  the  cities  of  the  state  having 
a  population  of  twenty-five  hundred  or  more.  It  pro- 
vides, in  effect,  that  whenever  in  any  such  city  the  com- 
mon council,  or  other  governing  body  thereof,  shall  have 
taken  proceedings  for  the  improvement  of  any  street,  or 
part  thereof,  according  to  the  provisions  of  the  charter, 
it  shall  be  lawful  for  any  property  owner  affected  thereby, 
and  against  whose  property  the  assessment  exceeds  $25, 
at  any  time  within  ten  days  after  notice  of  the  amount 
of  such  assessment  is  first  published  to  file  with  the 
auditor,  recorder,  or  other  proper  officer,  a  written  appli- 
cation to  be  allowed  to  pay  the  cost  of  such  improvement 
in  installments,  waiving  therein  all  irregularities  in  the 
proceedings  taken  for  such  improvement,  and  that  there- 
upon such  property  owners  may  pay  the  cost  thereof  in 
installments,  as  otherwise  provided  by  the  act.  The 
plaintiffs  bring  themselves  within  the  purview  of  this 
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act,  and,  if  it  is  not  affected  by  the  later  act  amending 
the  city  charter,  they  are  entitled  to  such  privilege.  It 
should  be  further  premised  that  the  bonding  act  also 
provides  that,  when  the  docket  of  city  liens  shall  have 
been  completely  made  up  in  manner  as  therein  provided, 
such  city  shall  thereupon  issue  bonds,  in  convenient 
denominations,  etc.,  equal  to  the  amount  of  all  assess- 
ments against  property  affected  by  the  improvement,  and 
upon  which  the  owners  thereof  have  notified,  as  pre- 
viously provided  for  in  the  act. 

Section  85  of  the  amended  charter  (Laws,  1895,  p. 486), 
contains  the  following  provisions  pertaining  to  street  im- 
provements :  "In  case  the  notice  be  for  the  improvement 
of  a  street,  or  part  thereof,  the  council  may  proceed' to 
ascertain  and  determine  the  probable  cost  of  making 
such  improvement,  and  assess  upon  each  lot  or  part 
thereof  liable  therefor  its  share  of  such  cost ;  provided, 
however,  and  it  is  expressly  understood,  that  neither  Ore- 
gon City,  nor  any  officer  thereof,  shall  be  liable  for  any 
portion  of  the  cost  or  expense  of  any  street  work,  im- 
provement or  the  construction  or  repair  of  any  sewer  or 
drain  by  reason  of  the  delinquency  of  persons  or  property 
assessed  for  the  payment  of  said  work,  improvement  or 
sewer,  or  by  reason  of  the  inability  of  said  Oregon  City 
to  collect  assessments  levied  for  the  payment  of  such 
work,  improvement  or  sewer,  as  aforesaid,  and  no  moneys 
shall  ever  be  paid  out  of  the  general  fund  of  the  city  on 
account  of  any  such  work,  improvement,  or  the  construc- 
tion of  streets  or  sewers,  but  the  contractors  doing  such 
work  shall  be  required  to  look  entirely  to  the  property 
affected  by  such  improvement  and  the  owners  thereof; 
provided,  that  the  city  may  direct  the  payment  out  of  the 
general  fund  of  the  city  the  cost  of  a  repair  when  author- 
ized and  done  in  accordance  and  pursuant  to  section  108 
of  this  act."     And  section  134  provides  :   "The  following 
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acts  are  hereby  repealed"  (designating  five  different  acts, 
all  having  relation  to  the  incorporation,  and  defining  the 
limits  and  liabilities  of  said  city),  "and  all  other  acts  or 
parts  of  acts  in  conflict  herewith  are  hereby  repealed." 
Now,  it  is  argued  that  the  legislature  has  provided, 
through  the  amended  charter  granted  to  Oregon  City,  a 
complete  system  and  method  of  procedure  for  the  im- 
provement of  its  streets,  and  by  the  terms  of  section  134 
has  repealed  all  other  acts  in  conflict  therewith,  includ- 
ing the  bonding  act,  in  so  far  as  it  may  have  primarily 
affected  the  municipality.  It  will  be  noticed  that  the 
repealing  clause  designates  certain  acts,  and  "all  other 
acts  or  parts  of  acts  in  conflict"  with  the  act  then  adopted. 
All  of  the  acts  designated  are  special  in  their  character, 
and  allude  entirely  to  the  incorporation,  powers,  and 
liabilities  of  the  city  as  a  municipality.  This  is  followed 
by  the  general  clause,  purporting  to  comprehend  all  other 
acts  in  conflict  with  the  act  adopted.  This  must  be  con- 
strued to  extend  to  all  other  acts  of  the  kind  and  nature 
therein  enumerated  being  special  in  their  character,  and 
having  relation  to  Oregon  City  :  Sutherland,  Stat.  Const. 
§§  268-270.  It  was  manifestly  not  the  intention  of  the 
legislature,  by  the  use  of  this  clause,  to  repeal  any  gen- 
eral act  that  might  have  application  to  the  city  or  its 
regulations. 

As  it  pertains  to  the  other  question,  it  is  very  true  the 
new  charter  purports  to  provide  an  entire  and  complete 
system  for  making  street  improvements,  and  the  assess- 
ment of  expenses  against  the  abutting  property  ;  and 
such  has  been  the  purpose  of  many  city  charters  hereto- 
fore granted  by  legislative  enactment.  But,  unless  the 
system  provided  is  so  ample  as  to  supersede  all  general 
provisions  standing  upon  the  statute  relative  to  the  sub- 
ject, it  ought  not  to  be  regarded  as  a  repeal  thereof.  It 
is  almost  axiomatic  that  repeals  by  implication  are  not 
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favored,  and  in  order  that  a  subsequent  enactment  may 
operate  as  a  repeal  by  implication  by  reason  of  having 
afforded  a  complete  system  within  itself,  it  must  obvi- 
ously and  palpably  appear  that  it  was  intended  to  cover 
the  whole  subject-matter,  and  therefore,  by  implication, 
designed  to  stand  in  the  place  and  stead  of  all  previous 
enactments  relating  to  the  same  subject :  23  Am.  &  Eng. 
Enc.  Law  (1  ed.),  485,  486.  This  cannot  be  said  of  the 
amended  city  charter,  and  it  would  be  largely  specula- 
tive to  attempt  to  determine  from  the  enactment  that  it 
was  intended  to  cover  the  whole  subject-matter  of  street 
improvements  within  the  city,  notwithstanding  the  ex- 
istence of  a  general  statute  having  relation  thereto. 

It  is  also  suggested  that  the  charter  regulations  of  sec- 
tion 85,  in  so  far  as  they  provide  that  neither  the  city  nor 
any  officer  thereof  shall  be  liable  for  any  portion  of  the 
cost  of  such  improvements,  and  that  no  moneys  shall 
ever  be  paid  out  of  the  general  fund  of  the  city  on  ac- 
count of  such  work,  are  in  direct  conflict  with  and  repug- 
nant to  the  bonding  act,  whereby  the  city  is  required  to 
issue  its  bonds  for  the  purpose  of  defraying  expenses  in 
the  interim  of  the  property  holders'  payment  by  install- 
ments. But  a  provision  of  similar  import,  contained  in 
the  amended  charter  of  the  City  of  Portland,  was  held, 
in  Ladd  v.  Gambell,  35  Or.  393  (59  Pac.  113),  not  to  be 
repugnant  to  the  general  act.  It  was  evidently  intended 
that  the  bonding  act  should  become  operative  as  it  may 
respect  cities  subsequently  attaining  a  population  of 
twenty-five  hundred  or  more,  as  well  as  those  standing  in 
that  category  at  the  time,  and  it  provides  that  whenever 
such  city  shall  have  taken  proceedings  for  the  improve- 
ment of  any  street,  etc.,  and  the  abutter  has  complied 
with  its  regulations,  then  he  shall  be  entitled  to  pay  in 
installments.  The  act  contemplates  that  such  cities  shall 
be  provided  with  a  system  for  making  street  improve- 
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ments  and  assessing  the  abutting  property  with  the  ex- 
pense, and  was  intended  to  supplement  all  the  charters 
of  cities  falling  within  the  prescribed  class,  so  that  any 
act  by  which  the  charter  of  a  city  of  that  class  is  amended 
must  be  taken  as  having  been  adopted  with  reference  to 
the  general  provisions  •  of  the  bonding  act,  unless  spe- 
cially repealed  or  flatly  and  obviously  repugnant  thereto. 
The  liability  alluded  to,  and  against  which  the  charter 
was  intended  to  guard,  is  that  of  the  city  to  the  con- 
tractor, or  the  individuals  making  the  improvements 
under  the  city's  authority,  and  not  the 'liability  assumed 
by  the  issuance  of  its  bonds.  It  was  designed,  also,  to 
protect  the  general  fund  of  the  city,  but  the  bonding  act 
provides  for  a  special  fund,  and  the  abutters  are  relieved 
by  means  of  this  latter  act,  and  not  by  any  draft  upon 
the  general  fund.  In  this  view  the  two  acts  are  neither 
inconsistent  nor  repugnant  in  the  particulars  specified. 
In  our  judgment,  therefore,  the  provisions  of  the  bonding 
act  permitting  payments  to  be  made  in  installments  were 
not  repealed  or  in  any  way  affected  by  the  new  charter. 
The  decree  of  the  court  below  will  therefore  be  reversed 
and  one  here  entered  making  the  injunction  perpetual. 

Reversed. 


Argued  27  April;   decided  11  August;   rehearing  denied  2  October,  1899. 
STATE  v.  WEAVER. 

L58  Pac.  109.] 

1.  Crosh-Examination.— Where  a  defendant  has  undertaken  on  his  direct  ex- 

amination to  give  a  general  account  of  the  occurrences  preceding  the  com- 
mission of  the  alleged  offence,  ho  may  be  asked  on  cross-examination  as  to 
details  that  he  did  not  give. 

2.  Homicide  — Effect  of  Intoxication.*— In  determining  whether  a  killing 

was  done  with  deliberation  or  premeditation,  the  Jury  may  consider  the 

♦Note.— On  the  question  what  intoxication  will  excuse  crime,  there  is  an 
elaborate  note  to  Harris  v.  United  States  (D.  C.  App.)  36  L.  R.  A.  465.  See,  also,  a 
note  on  the  subject  of  drunkenness  as  a  defense  to  crime  with  State  v.  Kraetner, 
62  Am.  St.  Rep.  at  p.  072.—  Reporter. 
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voluntary  intoxication  of  defendant  in  connection  with  the  facts  generally; 
but  voluntary  intoxication  cannot  reduce  a  killing  to  manslaughter:  State 
v.  Zorn,  22  Or.  501,  applied. 

8.  Harmless  Error.— Error  that  may  have  Intervened  during  the  progress  of  a 
trial  will  not  Justify  a  reversal  where  It  was  favorable  to  the  defeated  party. 

From  Harney  :     Morton  D.  Clifford,  Judge. 

James  Weaver  appeals  from  a  conviction  of  murder  in 
the  second  degree.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Lionel 
R.  Webster  and  George  W.  Hayes,  with  an  oral  argument  by 
Mr.  Webster. 

For  the  state  there  was  a  brief  and  an  oral  argument  by 
Messrs.  D.  R.  N.  Blackburn,  Attorney-General,  and  William 
Miller,  District  Attorney. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  murder  in  the  first 
degree  in  shooting  and  killing  one  William  McKinnon, 
in  Harney  County,  on  the  twenty-eighth  of  September, 
1898.  He  was  tried,  and  convicted  of  murder  in  the 
second  degree,  and  appeals  from  the  judgment  which 
followed. 

1.  We  have  carefully  read  the  entire  record,  examined 
the  several  assignments  of  error  and  briefs  of  counsel, 
and,  in  our  opinion,  none  of  the  alleged  errors  are  suffi- 
cient to  justify  a  reversal.  The  answer  of  the  witness 
Lyde  to  the  question  propounded  to  him  by  the  state's 
attorney  was  immaterial,  and  hence  the  error,  if  any, 
was  harmless.  The  testimony  of  the  witness  Stancliff 
was  competent  as  tending  to  show  threats  made  by  the 
defendant  against  the  deceased.  While  the  defendant 
was  not  asked  on  his  examination  in  chief  about  the 
scuffling  or  wrestling  which  took  place  between  him  and 


Aug.  1899.]  State  v.  Weaver.  417 

one  of  the  other  parties  shortly  before  the  honlicide,  yet 
he  undertook  to  give  an  account  in  a  general  way  of 
what  occurred  in  the  saloon  from  the  time  of  his  arrival 
until  the  homicide,  and  the  cross-examination  was,  there- 
fore, entirely  proper.  The  same  is  true  in  reference  to 
the  questions  asked  in  cross-examination  as  to  where  he 
obtained  the  pistol  with  which  the  shooting  was  done. 
He  undertook,  on  his  examination  in  chief,  to  account 
for  the  fact  that  he  had  a  pistol  in  his  possession  at  the 
time  of  the  homicide,  and  it  was  perfectly  proper  for  the 
state  to  cross-examine  him  in  relation  thereto. 

2.  The  instruction  in  reference  to  the  voluntary  in- 
toxication of  the  defendant  is  substantially  the  same  as 
that  approved  by  this  court  in  State  v.  Zorn,  22  Or.  591 
(30  Pac.  317),  and  is,  in  our  opinion,  entirely  sound. 
"Voluntary  immediate  drunkenness,"  say  Anderson,  J., 
in  Willis  v.  Com.,  32  Grat.  936,  "is  not  admissible  to  dis- 
prove malice,  or  to  reduce  the  offense  to  manslaughter. 
But  where,  by  reason  of  it,  there  is  wanting  that  deliber- 
ation and  premeditation  which  are  necessary  to  elevate 
the  offense  to  murder  in  the  first  degree,  it  is  properly 
ranked  as  murder  in  the  second  degree ;  as  the  courts 
have  repeatedly  decided  [citing  cases]."  So,  also,  it 
is  said  by  the  Texas  Court  of  Appeals,  in  Pugh  v.  State, 
2  Tex.  App.  645,  that  "the  mere  fact  of  drunkenness 
alone  will  not  reduce  to  manslaughter  a  homicide  which 
would  otherwise  be  murder,  much  less  extract  from  it 
its  indictable  quality.  The  fact  of  being  drunk,  or  mere 
mental  excitement  or  ungovernable  rage  which  may  be 
engendered  by  drinking  intoxicating  liquors,  will  not 
reduce  the  crime  of  a  voluntary  killing  below  the  grade 
of  murder."  See,  also,  Cartivright  v.  State,  8  Lea,  376; 
Haile  v.  State,  11  Humph.  154;  Mclntyre  v.  People,  38 
111.  514.     It  is  only  when  the  actual  existence  of  some 

85  Ob.— 27. 
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particular  motive,  purpose,  or  intent  is  a  necessary  ele- 
ment in  the  crime  charged  that  the  intoxication  of  the 
defendant  becomes  important,  and  not  when  the  essen- 
tial ingredients  of  the  crime  are  implied  by  law  from  the 
manner  of  its  commission.  It  was  therefore  perfectly 
proper  to  instruct  the  jury  in  the  case  at  bar  that  upon 
the  question  as  to  whether  the  killing  was  done  with 
deliberation  or  premeditation  the  intoxication  of  the  de- 
fendant could  be  considered  in  connection  with  all  the 
other  facts  in  the  case ;  nor  was  it  error  to  refuse  to 
instruct  them  that  it  might  be  sufficient  to  reduce  the 
crime  to  manslaughter. 

3.  The  remaining  assignments  of  error  relate  to  the 
giving  and  refusal  of  certain  instructions  by  the  trial  court 
concerning  the  law  of  self-defense,  but,  as  there  was  no 
evidence  upon  which  to  base  such  a  defense,  errors  com- 
mitted in  the  charge  upon  that  point  furnish  no  ground 
for  reversing  the  judgment :  Shorter  v.  People,  2  N.  Y.  193 
(51  Am.  Dec.  286);  State  v.  Shippey,  10  Minn.  223  (88 
Am.  Dec.  70).  It  has  often  been  held  by  this  court  that 
an  instruction  upon  a  mere  abstract  proposition  of  law, 
however  correct,  may  be  misleading  and  mischievous, 
because  it  tends  to  draw  the  minds  of  the  jurors  away 
from  the  facts  of  the  case  to  something  not  in  the  record, 
but  which  is  assumed  by  the  instruction  to  exist,  and  for 
the  giving  of  such  instructions  judgments  have  frequently 
been  reversed  :  Bowen  v.  Clarke,  22  Or.  566  (29  Am.  St. 
Rep.  625,  30  Pac.  430);  Pearson  v.  Dryden,  28  Or.  350  (43 
Pac.  166).  But  of  course  this  result  can  follow  only 
when  the  facts  assumed  in  the  instruction  are  adverse 
and  injurious  to  the  party  complaining,  and  not  when  in 
his  favor.  Here  the  instructions  on  the  law  of  self-de- 
fense were  all  in  the  interest  of  the  defendant,  and  if,  in 
giving  them,  the  court  assumed  that  there  was  evidence 
in  the  case  tending  to  make  out  such  a  defense,  it  could 
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not  have  prejudiced  the  defendant  in  any  way.  Now, 
the  facts  in  the  case,  as  disclosed  by  the  testimony,  are 
that  on  the  night  of  the  homicide  the  defendant  and  the 
deceased,  together  with  quite  a  number  of  other  persons, 
some  of  whom  were  intoxicated,  were  in  a  saloon  in  the 
Town  of  Burns,  scuffling  and  wrestling,  and  otherwise 
conducting  themselves  in  a  rude  and  boisterous,  although 
friendly,  manner.  Among  the  number  were  four  or  five 
men  known  in  the  record  as  the  "Prineville  boys  ;"  and 
the  defendant,  who  seems  to  have  been  a  resident  of 
Burns,  rather  classed  himself  with  them,  and  when  they 
left  the  saloon,  about  10  or  11  o'clock  in  the  evening, 
some  one  said,  referring  to  the  defendant,  "Put  him  out 
with  the  gang,"  or  something  to  that  effect,  whereupon 
the  deceased  and  the  witness  Gowan,  taking  the  defend- 
ant by  the  arms,  one  on  either  side,  pushed  or  led  him 
to  the  door,  and  put  him  outside  the  building,  in  perhaps 
a  rude,  but  not  in  an  angry  or  threatening,  manner,  when 
the  defendant  immediately  turned,  and  fired  back  into  the 
saloon,  killing  McKinnon.  There  is  no  evidence  showing 
or  tending  to  show  that  at  the  time  of  the  shooting,  or  at 
any  other  time  during  the  evening,  his  life  was  in  danger, 
or  that  he  was  threatened  with  bodily  harm,  or  that  there 
was  any  ill  feeling  or  anger  towards  him  by  any  one . 
Taking  his  own  version  of  the  affair,  there  was  no  room 
for  an  application  of  the  doctrine  of  self-defense.  He  says 
that,  after  the  Prineville  boys  went  out,  "Billy  McKin- 
non, he  says  to  me,  'You  hollered  for  Prineville,'  and  I 
think  I  says,  'No  I  didn't,'  and  about  that  time  some  one 
gave  me  a  shove,  and  shoved  me  and  jerked  me  around 
there,  and  in  the  rounds  they  jerked  the  bottle  from  my 
pocket,  and  grabbed  me  in  the  face,  and  hurt  my  face. 
I  kept  telling  them  to  let  me  be,  and  they  wouldn't  do 
it.  They  grabbed  onto  me,  and  started  to  shove  me  to- 
wards the  door.     I  held  back,  but  they  got  me  about  to 
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the  door  soraewheres,  and  I  thought  I  heard  some  one 
say,  'Do  him  up,'  somewheres  close  to  the  door,  and  I 
went  for  my  pistol  right  at  the  door,  and  they  gave  me 
a  shove,  and  I  shot  as  I  went  through  the  door,  or  just 
on  the  outside,  I  would  not  be  sure  which.  I  shot,  and 
I  didn't  mean  to  hit  anybody ;  I  just  aimed  to  scare  them 
back  until  I  could  get  away.  I  was  afraid  of  them.  I 
was  afraid  they  would  kill  me,  or  hurt  me  awful  bad." 
It  thus  appears  that  the  defendant  does  not  claim  that 
any  one  threatened  or  attempted  to  take  his  life  or  do 
him  any  great  bodily  harm,  and,  besides,  at  the  time  of 
the  shooting  he  was  out  of  the  building,  and  in  no  im- 
mediate danger.  There  was,  therefore,  no  necessity  for 
his  taking  the  life  of  any  of  the  parties  in  order  to  save 
his  own,  or  protect  himself  from  great  bodily  harm. 
Under  these  circumstances,  an  error  in  the  instructions 
as  to  the  law  of  self-defense  could  manifestly  have  been 
no  injury  to  him.     Judgment  affirmed.         Affirmed. 


Decided  20  October,  1890 ;  rehearing  denied  8  January,  1900. 
AliliEN   v.  CITY  OF  PORTIiAND. 
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38   388  i.  Municipalities— Statutory  Construction—  Assessments.— Statutes  un- 

der which  property  may  be  taken  or  Incumbered  for  public  Improvements 
or  taxes  without  the  consent  of  the  owners,  must  be  strictly  construed,  and 
every  substantial  requirement  must  be  complied  with  to  sustain  the  pro- 
ceedings. 

2.  Jurisdiction  of  Council— Collateral  Attack.— A  city  council,  in  deter- 
mining the  sufficiency  of  a  petition  for  a  public  improvement,  exercises  a 
quasi  Judicial  function,  but  the  question  of  its  Jurisdiction  in  a  given  case  Is 
always  open  to  inquiry.  Thus,  under  a  city  charter  which  provided  that  cer- 
tain improvements  should  not  be  made  unless  the  owners  of  half  the  property 
affected  should  petition  therefor,  the  decision  of  the  council  that  the  petition 
was  signed  by  half  of  such  owners  does  not  give  it  Jurisdiction  unless  the 
petition  was  in  fact  so  signed. 

8.  Sufficiency  of  Petition  for  Public  Improvements.— Under  a  city  charter 
which  provides  that  no  public  improvement  shall  be  made  until  the  owners 
of  one-half  of  the  property  to  be  affected  petition  therefor,  a  petition  which 
asks  for  the  paving  of  a  street  within  certain  limits,  and  recites  that  the  under- 
signed are  owners  of  one-half  the  property  abutting  on  the  proposed  improve- 
ment, followed  by  the  signatures  of  the  petitioners,  opposite  which  is  a 
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description  of  the  property  owned  by  them  respectively,  Is  sufficient  on  Its 
face  to  give  the  council  Jurisdiction,  where  it  could  conveniently  determine 
whether  one-half  the  property  to  be  affected  was  represented  by  the  petition. 

4.  Burden  op  Proof  to  Show  Jurisdiction  of  Council.— Where  a  city  council 
is  prohibited  from  making  any  public  Improvement  which  will  entail  an 
assessment  on  the  abutting  property  owners  unless  such  improvement  Is  peti- 
tioned for  by  the  owners  of  one-half  the  property  to  be  affected  thereby,  and  It 
appears  from  the  record  that  such  number  have  petitioned,  and  the  council 
have  so  determined,  the  burden  of  showing  that  the  council  did  not  have 
Jurisdiction  rests  on  one  who  seeks  to  have  the  assessment  declared  void  and 
removed  as  a  cloud  on  his  title. 

6.  Public  Improvements— Agent's  Authority  to  Sign  Petition.— Where 
a  petition  for  a  public  improvement  shows  on  its  face  that  the  names  of  prop- 
erty owners  affixed  thereto  were  signed  by  agents,  the  authority  of  such 
agents  will  be  presumed,  and  need  not  appear  thereon,  but  may  be  proven 
by  evidence  dehors  the  record ;  and,  If  the  council  is  satisfied  that  the  agency 
exists,  it  may  act,  and  its  determination  is  prima  fade  evidence  of  the  fact. 

6.  Petition  for  Street  Improvement— Signature  of  Corporation.— A  sig- 

nature to  a  petition  for  a  street  Improvement  in  the  name  of  a  corporation  by 
a  given  person  is  sufficient  to  bind  the  property  signed  for,  though  the  title  is 
held  In  trust  for  the  corporation  by  two  of  the  directors. 

7.  Idem.— To  set  aside  an  assessment  on  the  ground  that  the  Improvement  for 

which  It  was  levied  was  not  petitioned  for  by  the  owners  of  one-half  of  the 
property  affected,  It  appeared  that  the  name  of  a  corporation  was  signed  by 
Its  secretary ;  that  no  resolution  of  the  board  of  directors  was  passed  author- 
izing the  signing  in  its  name,  but  that  the  secretary  was  the  manager  of  the 
corporation,  and  transacted  its  entire  business,  except  such  as  arose  outside 
of  the  usual  course  thereof;  that  there  were  but  three  directors;  that  he 
consulted  with  another  member  of  the  board  in  regard  to  signing  the  peti- 
tion, and  they  agreed  it  was  desirable,  and  pursuant  thereto  the  secretary 
signed.  Held,  that  the  signing  by  the  secretary  was  sufficient  to  bind  the 
property,  and  it  must  be  counted  for  the  improvement  on  a  question  whether 
the  owners  of  half  the  property  affected  had  signed  the  petition. 

8.  Idem  — Necessity  for  Corporate  Seal.— A  seal  Is  not  necessary  to  the 

validity  of  the  signature  of  a  corporation  to  a  petition  for  a  street  improve- 
ment, unless  there  is  a  requirement  that  all  petitioners  shall  sign  under  seal. 

9.  Petition— Signature  by  Owner  of  Life  Estate.— One  who  has  a  life 

estate  in  an  undivided  half  of  a  lot,  and  has  the  care  and  management  of  the 
other  half  during  a  child's  minority,  is  the  "owner"  of  the  entire  lot  in  the 
sense  that  she  can  sign  for  it  in  petitioning  for  a  street  improvement. 

10.  Sufficiency  of  Signature— Descriptio  Person^.— A  signature  with  the 
additional  words,  "Adm'x  Estate  of  C.  F.  Crowell,"  is  the  personal  signature 
of  the  signer,  the  added  words  being  merely  descriptive. 

11.  Signature  of  Church  Corporation.— The  signing  of  a  petition  for  a  street 
improvement  as  "Wardens  and  Vestry  of  Trinity  Parish,  by  James  Laidlaw, 
Clerk,"  Is  a  sufficient  signing  of  the  name  of  a  corporation  whose  true  name 
is  "Rector,  Wardens  and  Vestrymen  of  Trinity  Parish,  Portland,"  where  it 
appears  that  the  clerk  was  duly  authorized  by  resolution  to  sign  the  petition. 

12.  Signature  by  Owner  of  Controlling  Interest  in  Lot.— The  signing 
of  a  petition  for  a  Btreet  improvement  by  the  owners  of  an  undivided  two- 
thirds  of  a  lot  is  sufficient  to  warrant  the  counting  of  such  lot  In  estimating 
the  aggregate  of  property  petitioning  for  the  Improvement. 
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18.  Construction  of  Paving  Contract.— A  paving  contract  providing  that 
the  pavement  "shall  be  guaranteed  for  Ave  years  from  the  date  when  it  is 
opened  to  traffic,  and  during  said  period  all  defects  in  the  pavement  due  to 
Ita  proper  use  as  a  roadway  shall  be  repaired  and  made  good  by  the  contractor 
at  his  own  expense,"  is  only  a  guaranty  of  the  faithful  compliance  with  the 
contract,  and  not  an  agreement  to  maintain  the  pavement  in  repair  for  five 
years  :*  Portland  v.  Bituminou*  Paving  Co.,  83  Or.  807,  distinguished.  For  the 
payment  of  such  a  contract  the  city  may,  under  its  charter,  levy  an  assess- 
ment on  the  property  benefited :  (Laws,  1881,  p.  823.) 

14.  A ppka3>— Federal  Question.— A  state  supreme  court  will  not  pass  on  an 
assignment  of  error  which  involves  a  question  under  the  federal  constitution, 
where  such  question  is  raised  for  the  first  time  in  the  supreme  court,  unless 
by  fair  inference  and  intendment  it  may  be  said  to  exist  in  the  record  as 
made  by  the  parties  in  the  trial  court. 

From  Multnomah  :   Alfred  F.  Sears  Jr.,  Judge. 

This  is  a  suit  by  Andrew  Allen  and  others  to  restrain 
the  City  of  Portland  and  its  Chief  of  Police  from  selling 
certain  real  property  for  the  payment  of  the  assessments 
for  the  improvement  of  Sixth  Street  in  said  city.  The 
objections  raised  to  the  validity  of  the  respective  assess- 
ments are  set  forth  in  the  second  paragraph  of  the 
opinion.  The  cause  being  at  issue,  was  referred  to  John 
B.  Cleland,  Esq.,  who  reported  findings  of  fact  and  con- 
clusions of  law,  which  were  affirmed  by  the  trial  judge, 
whereupon  plaintiffs  appealed.  Affirmed. 

For  appellants  there  was  an  oral  argument  by  Messrs. 
Edward  B.  Watson,  Fred.  L.  Keenan  and  Julius  C.  More- 
land,  with  a  brief  over  the  names  of  Watson  &  Beekman, 
F.  L.  Keenan,  J.  C.  Moreland  and  Andrew  T.  Lewis,  to  this 
effect : 

The  requirements  of  section  95  of  the  Portland  charter 
of  1891,  that  "the  owners  of  half  of  the  property  affected 
shall  petition  for  the  same"  before  any  step  is  taken  by 
the  common  council,  is  a  condition  precedent,  and  must 


*  Note.— For  a  collection  of  cases  on  this  subject  see  Subd.  Ill  of  a  note,  Power 
of  City  to  Bind  Contractor  to  Repair  Pavement  which  he  has  laid:  44  L.  R.  A. 
&J7,  538,  72  Am.  St.  Rep.  718,  723. 
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be  complied  with  before  jurisdiction  attaches  :  2  Whar- 
ton, Ev.  §  1310 ;  Strout  v.  City  of  Portland,  26  Or.  294 
(38  Pac.  126) ;  Miller  y.  City  of  Amsterdam,  149  N.  Y. 
293-297  (43  N.  E.  632) ;  Von  Stein  v.  City  of  Beatrice, 
36  Neb.  428  (54  N.  W.  677,  680) ;  Watkins  v.  Griffith, 
69  Ark.  355,  358  ;     Clark  Y.Wordell,  55  Me.  61. 

The  petition  must  be  in  writing :  2  Bouvier,  Law 
Die.  411 ;  State  v.  Dodge  County,  20  Neb.  595  (31  N.  W. 
117,  119-129) ;  Moser  v.  White.  29  Mich.  59 ;  Williams 
v.  Mears,  61  Mich.  86  (27  N.  W.  863,  864) . 

The  petition  must  show  jurisdiction  on  its  face  :  Chig- 
non's Lessees  v.  Astor,  43-  U.  S.  (2  How.)  338;  Holmes 
v.  Oregon  &  Cal.  R.R.Co.,1  Sawy.  380,  385-391 ;  Haynes 
Y.Meek,  20  Cal.  312  ;  Felch  v.  Meller,  20  Cal.  381 ;  People 
v.  Highway  ComWs,  14  Mich.  528 ;  Duport  v.  ComWs.  28 
Mich.  362;  Bennett  v.  Drainage  ComWs,  56  Mich.  634 
(23  N.  W.  441) ;   Wright  v.  Edivards,  10  Or.  298,  302-307. 

The  common  council  is  not  a  court,  and  has  no  judi- 
cial power  to  decide  upon  its  own  jurisdiction  :  Bewley 
v.  Graves,  17  Or.  274,  283  (20  Pac.  322) ;  Sharp  v.  Speer, 
4  Hill.  177  ;  Matter  of  Second  Ave.  M.  E.  Church,  66  N.  Y. 
395  ;  Miller  v.  City  of  Amsterdam,  149  N.  Y.  293  (43  N. 
E.  632-635) ;    Thorn  v.  West,  150  111.  Ill  (22  N.  E.  520) . 

The  burden  of  proof  is  on  the  city  to  show  that  the 
council  had  jurisdiction  before  proceeding  with  this  im- 
provement :  1  Wharton,  Ev.  §  357 ;  2  Wharton,  Ev. 
§§  1284,  1308, 1310  ;  Matter  of  Second  Ave.  M.E.  Church, 
66  N.  Y.  395  ;  Miller  v.  City  of  Amsterdam,  149  N.  Y. 
293  (43  N.  E.  632-635) ;  Oshkosh  City  Ry.  Co.  v.  Winne- 
bago County,  89  Wis.  435  (61  N.  W.  1107-1108);  Brown  v. 
School Dist.,  1  Kan.  App.  530  (40  Pac.  826);  Scott  v.  People, 
89  111.  198  ;  Thorn  v.  West,  130  111.  Ill  (22  N.  E.  520) ; 
Dale  v.  Sacramento  County,  50  Cal.  242  ;  Kahn  v.  Super- 
visors,  79  Cal.  388  ;  Demartini  v.  San  Francisco,  107  Cal. 
462  (40  Pac.  496)  ;     Rector  v.  Board,  5  Ark.  128. 
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Agency  must  be  proved,  and  the  addition  of  such 
words  as  "agent"  or  "attorney  in  fact"  are  mere  decla- 
rations by  the  parties  who  assume  to  act,  and  are  not 
evidence  of  the  actual  facts  as  against  either  of  the  al- 
leged principals  or  third  parties:  2  Wharton,  Ev.  §  1183  ; 
McNulty  v.  Hurd,  86  N.  Y.  547,  552 ;  Territory  v.  Klee, 
1  Wash.  183, 187  ;  Denn  v.  Rcidt,  35  U.  S. (10  Pet.)  524, 
530  ;  Videau  v.  Griffin,  21  Cal.  389  ;  Hoyer  v.  Sped,  52 
Cal.  579. 

Neither  the  president  nor  secretary  of  a  private  cor- 
poration has  any  authority,  by  virtue  of  his  office,  to 
sign  a  petition  which  operates  to  charge  or  incumber 
the  real  property  of  the  corporation,  and  may  result  in 
divesting  its  title  thereto  :  1  Morawetz,  Priv.  Cor.  §  537  ; 
Wollworth  County  Bank  v.  Farmers1  Loan  &  Trust  Co.,  14 
Wis.  325,  329 ;  Chicago,  etc.  Ry.  Co.  v.  James,  26  Wis. 
197  (7  Am.  Rep.  52) ;  Titus  v.  Cairo,  etc.  R.  JR.  Co.,  37 
N.  J.  L.  98,  102  ;  Mulligan  v.  Smith,  59  Cal.  206  ;  Kahn 
v.  Supervisors,  79  Cal.  388(21  Pac.  849) ;  Rector  v.  Board, 
50  Ark.  138;  Luse  v.  Isthmus  Transit  Ry.  Co.,  6  Or. 
125, 130-135  ;  Brown  v.  Farmers'  Supply  Co.,  23  Or.  541, 
543-545. 

Such  a  petition  does  not  bind  the  corporation  unless 
executed  under  the  corporate  seal :  Luse  v.  Isthmus  Tranr 
sit  Ry.  Co.,  6  Or.  125, 130-135  ;  Brown  v.  Farmers'  Supply 
Co.,  23  Or.  541,  543-545. 

There  is  no  presumption  that  the  signing  of  such  a 
petition  was  authorized  by  the  corporation  where  its  cor- 
porate seal  is  lacking  :  Hill's  Code,  §  3221 ;  1  Wharton, 
Ev.  §§  694,  735  ;  1  Morawetz,  Priv.  Cor.  §  340  :  2  Mor- 
awetz, 617  ;  United  States  Bank  v.  Dandridge,  25  U.  S.  (12 
Wheat.)  93  ;  Eagle  Woolen  Mills  v.  Monteith,  2  Or.  277, 
279,  285;  Luse  v.  Isthmus  Transit  Ry.  Co.,  6  Or.  125, 
130-135  ;  Brown  v.  Farmers9  Supply  Co.,  23  Or.  541,  545  ; 
In  re  Salem  Mill  Co.,  3  Sawy.  88-93  ;     Foster  v.  Shaw,  7 
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Serg.  &  R.  164  ;  Milldam  Foundry  v.  Hovey,  21  Pick.  417  ; 
Southern  California  Ass'n  v.  Bustamente,  52  Cal.  192. 

The  holder  of  the  legal  title  is  the  "owner/ '  within 
the  meaning  of  sections  95  and  110  of  the  city  charter 
of  1891 :  Tracy  v.  Reed,  38  Fed.  67-74 ;  Von  Stein  v. 
City  of  Beatrice,  36  Neb.  421  (54  N.  W.  677) ;  Jarrett  v. 
Vaughn,  2  Gil.  132;  Wright  v.  Bennett,  3  Scara.257; 
Buggies  v.  Nantucket,  11  Cush.  433  ;  Baltimore  v.  Boyd, 
64  Md.  10. 

The  city  undertook  to  levy  the  estimated  cost  of  antici- 
pated future  repairs  to  the  street  upon  the  adjacent  prop- 
erty without  having  declared  the  necessity  for  such  re- 
pairs, nor  having  declared  by  ordinance  that  the  cost 
thereof  should  be  assessed  to  the  adjacent  property.  The 
assessment  is  therefore  void,  nor  have  material  require- 
ments been  complied  with  :  Portland  v.  Bituminous  Pav. 
Co.,  33  Or.  307  (52  Pac.  30,  33,  44  L.  R.  A.  527,  72  Am. 
St.  Rep.  713);  Buckley  v.  Tacoma,  9  Wash.  253-269  ;  Mc- 
Allister v.  Tacoma,  9  Wash.  272;  Charter,  1891,  §§ 
122,  123. 

For  respondents  there  was  an  oral  argument  by  Messrs. 
Joel  M.  Long,  City  Attorney,  and  Fred  V.  Holman,  with 
briefs  over  the  names  of  Wm.  M.  Cake,  former  City  Attor- 
ney, F.  V.  Holman,  and  /.  M .  Long,  present  City  Attorney, 
to  this  effect : 

The  burden  of  proof  is  on  the  appellants  to  show  the 
lack  of  jurisdiction  in  the  city  council :  Section  191, 
charter,  1891 ;  section  207,  charter,  1893  ;  7  Enc.  Law, 
p.  95;  Lewis,  Em.  Dorii.  §  347;  Ewing  v.  City  of  St. 
Louis,  72  U.  S.  (5  Wall.)  413  ;  Ogden  City  v.  Armstrong, 
168  U.  S.  224  (18  Sup.  Ct.  98);  Beivley  v.  Graves,  17  Or. 
274  (20  Pac.  322);  Humboldt  v.  Dinsmore,  75  Cal.  604 
(17  Pac.  710);  Elliott,  Roads  &  Sts.  251,  252 ;  State  v. 
Supervisors,  57  Wis.  151,  152  ;     S noddy  v.  County  of  Pettis, 
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45  Mo.  361 ;  Kahn  v.  Board  of  Supervisors,  79  Cal.  206 
(21  Pac.  849);  Spaulding  v.  Homestead  Ass'n,  87  Cal.  40  ; 
2  Dillon,  Mun.  Corp.  (4  ed.)  §  800;  Cooley,  Tax'n,  p. 
465;  Auditor-Gen.  v.  Fisher,  84  Mich.  128  (47  N.  W. 
574);  Hudson  v.  City  of  Bayonne,  54  N.  J.  L.  297 ;  Mc- 
Enery  v.  Town  of  Sullivan,  125  Ind.  407  ;  Boyle  v.  City  of 
Brooklyn,  71  N.  Y.  1 ;  Banse  v.  Town  of  Clark,  69  Minn. 
53  (71  N.  W.  819);  Tibbitts  v.  North  &  South  Towns  St. 
Ry.  Co.,  54  111.  App.  180  ;  Tibbetts  v.  North  &  South  Towns 
St.  Ry.  Co.,  153  111.  147  (38  N.  E.  664);  North  Chicago  St. 
Ry.  Co.  v.  Cheatham,  58  111.  App.  318  ;  Kirkman  v.  St.  Ry. 
Co.,  58  111.  App.  515;  Streib  v.  Cox,  111  Ind.  299  ;  Elyy. 
Board,  112  Ind.  361 ;  Commissioners  y.Aspinwall,  62  U. 
S.  (21  How.)  539  ;  People  v.  Hagar,  52  Cal.  171 ;  People 
v.  City  of  Rochester,  HI  Barb.  656  ;  Matter  of  Hebrew  B.  O. 
A.  Society,  70  N.  Y.  476 ;    Matter  of  Mead,  74  N.  Y.  216. 

The  signing  of  the  petition  by  Martha  M.  Crowell  was 
a  valid  signing  by  her  individually,  as  the  owner  of  the 
lot,  notwithstanding  the  words  annexed  to  her  name : 
Stevenson  v.  Polk,  71  Iowa,  278  ;  Miller  v.  Kingsbury,  126 
111.  45  ;  Arts  v.  Guthrie,  75  Iowa,  674.  Mrs.  Vial  was 
the  "owner"  of  the  property  for  which  she  signed,  within 
the  meaning  of  the  charter,  and  the  same  is  true  with 
reference  to  the  Oregonian  Publishing  Company  :  White 
v.  Mayor  of  Nashville,  2  Swan  (Tenn.),  364  ;  Holland  v. 
Mayor,  11  Md.  186  ;  17  Enc.  Law,  p.  299  et  seq.\  1  Hil- 
liard,  Real  Prop.  p.  53  ;  Gilligan  v.  Aldermen  of  Provi- 
dence, 11  R.  I.  258;  Shoff  v .  Improvement  Co.,  57  N.  H. 
115  ;  Davis  v.  Cincinnati,  36  Ohio  St.  24  ;  Land  v.  Ever- 
ling,  23  N.  Y.  St.  329 ;  City  of  Newark  v.  State,  34  N.  J. 
L.  523  ;  Bennett  v.  Seibert,  10  Ind.  App.  369  ;  Baker  v. 
State  Ins.  Co.,  31  Or.  41  (48  Pac.  699);  Insurance  Co.  v. 
Erb,  112  Pa.  St.  149. 

It  was  not  attempted  to  be  shown  that  H.  L.  Pittock, 
secretary,  was  not  authorized  to  sign  the  name  of  the 
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company.  But  he,  as  general  manager  of  the  business 
of  the  company,  was  empowered  to  sign  the  petition. 
No  resolution  of  the  board  of  directors  was  required  ;  he 
signed  the  petition  with  the  knowledge  and  acquiescence 
of  the  company,  and  the  company  ratified  his  act  before 
action  was  had  on  the  petition  by  the  city  council.  This 
wa»  a  good  and  valid  signing  by  the  company  :  Mining 
Co.  v.  Bank,  104  U.  S.  192  ;  Martin  v.  Webb,  110  U.  S.  7  ; 
Alli8  v.  Jones,  45  Fed.  146  ;  Railway  Companies  v.  Keokuk 
Bridge  Co.,  131  U.  S.  371 ;  Indianapolis  Rolling  Mill  v. 
St.  Louis,  etc.  R.  R.  Co.,  120  U.  S.  256 ;  Fitzgerald  Con- 
struction Co.  v.  Fitzgerald,  137  U.  S.  98  ;  Stokes  v.  Detrick, 
25  Atl.  Rep.  (Md.)  846  ;  Ft.  Worth  Pub.  Co.  v.  Hitson,  14 
S.  W.  843  ;  Sheldon  Hat  Blocking  Co.  v.  Eickemeyer  Hat 
Block  Machine  Co.,  90  N.  Y.  607  ;  Ragland  v.  McFall,  137 
111.  81 ;  Ford  v.  Hill,  92  Wis.  188  ;  Cambell  v.  Pope,  96 
Mo.  468 ;  Bank  v.  Bank,  107  Mo.  133 ;  Moore  v.  Mfg. 
Co.,  113  Mo.  106;  Cook  v.  Tullis,  85  U.  S.  (18  Wall.) 
332;  Pickering  v.  Lomax,  145  U.  S.  310;  Thompson, 
Corp.  §§  4618,  4627  ;  Dubuque  &  S.  C.  R.  R.  Co.  v.  Pier- 
son,  70  Fed.  303  ;  Los  Angeles  Lighting  Co.  v.  City  of  Los 
Angeles,  106  Cal.  156  (39  Pac.  535). 

The  provision  of  the  contract  as  to  keeping  the  pave- 
ment in  repair,  is  but  a  guaranty  of  the  quality  of  the 
work,  and  is  not  an  agreement  to  keep  the  pavement  in 
repair  :  Morse  v.  City  of  Westport,  110  Mo.  502  ;  Gibson 
v.  Chvens,  115  Mo.  258;  Barber  Asphalt  Pav.  Co.  v. 
Ullman,  137  Mo.  543  (overruling  Vcrdin  v.  City  of  St. 
Louis,  131  Mo.  33);  Wilson  v.  City  of  Trenton,  60  N.  J. 
L.  394  ;  Osborne  v.  City  of  Lyons,  104  Iowa,  160  ;  Cole 
v.  People,  161  111.  16 ;  Schenectady  v.  Trustees,  etc.,  21  N. 
Y.  Supp. 147. 
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Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

1.  This  is  a  suit  to  restrain  the  City  of  Portland  from 
collecting  an  assessment  levied  upon  abutting  property 
to  defray  the  expenses  of  an  improvement  of  Sixth  Street, 
in  said  city.  The  city  charter  provides  that  the  Common 
Council  of  the  City  of  Portland  has  power  and  is  author- 
ized, whenever  it  is  deemed  expedient,  to  improve  any 
street  or  part  thereof,  but  that  no  such  improvement 
shall  be  undertaken  without  ten  days'  notice  thereof 
being  first  given  by  publication  in  some  daily  newspaper 
published  in  the  city,  and  that  no  such  notice  shall  be 
given  until  the  owners  of  one-half  of  the  property  af- 
fected by  such  improvement  shall  petition  for  the  same : 
Charter  of  the  City  of  Portland,  §§  94,  95  (Laws,  1891, 
p.  823).  The  legislature  has  thus  prescribed  the  prere- 
quisites to  the  jurisdiction  of  the  common  council  to 
make  the  improvement,  one  of  which  is  that  the  owners 
of  one-half  of  the  property  affected  by  the  proposed 
improvement  shall  petition  for  the  same,  and  this  must 
precede  the  notice.  Without  such  petition,  the  common 
council  is  not  authorized  to  proceed.  The  petition  is 
constituted  the  basis  of  its  power  and  authority  to  do 
any  act  looking  to  the  improvement  and  consequent 
assessment  of  abutting  property.  The  charter  regula- 
tions in  this  respect,  as  in  all  others  where  the  property 
of  individuals  is  to  be  taken  or  incumbered  without  their 
consent,  are  to  be  strictly  construed,  and  every  substan- 
tia] requirement  must  be  complied  with  before  the  power 
of  the  council  thus  delegated  can  be  exercised.  With- 
out such  compliance  its  jurisdiction  to  act  is  absolutely 
and  entirely  wanting,  and  proceedings  had  and  taken 
would  necessarily  be  void  and  without  effect  for  any  pur- 
pose :  Oshkosh  City  Ry.  Co.  v.  Winnebago  County,  89  Wis. 
435  (61  N.  W.  1107);   Cooley,  Tax'n,  464. 

In  the  case  at  bar,  there  was  a  petition  presented  to 
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the  common  council,  praying  that  the  improvement  be 
made  in  accordance  with  certain  specifications  attached, 
whereby  it  was  shown,  among  other  things,  "that  it  is 
expedient  and  necessary  to  make  said  improvement,  and 
that  they,  the  undersigned  petitioners  as  aforesaid,  are 
the  owners  in  fee  of  more  than  one-half  the  property  af- 
fected by  said  proposed  improvement,  and  abutting  upon 
said  portions  of  said  street  so  proposed  to  be  improved 
as  aforesaid."  This  petition  was  signed  by  numerous 
persons,  but  not  verified.  The  complaint  attacks  it,  and 
alleges  that  it  was  not  subscribed  by  the  owners  of  one- 
half  the  property  to  be  affected  by  the  improvement, 
specifying  certain  particulars,  as  follows :  That  the 
name  of  the  Oregonian  Publishing  Company  appears 
subscribed  to  said  petition  by  H.  L.  Pittock,  and  is  rep- 
resented to  be  the  owner  of  lots  3  and  4,  block  177,  City 
of  Portland ;  that  at  the  date  of  signing  and  presenta- 
tion thereof  said  company  was  not  the  owner  of  such 
lots,  and  that  H.  L.  Pittock  had  no  authority  to  sub- 
scribe the  name  of  said  company  thereto ;  that  L.  A. 
Grodard  and  William  Frazier  subscribed  said  petition  as 
the  owners  of  the  east  sixty  feet  of  lots  1  and  4,  block 
45,  Couch's  Addition,  and  that  said  Godard  and  Frazier 
own  but  an  undivided  two-thirds  of  said  property ;  that 
Louise  P.  Vial  subscribed  said  petition  as  the  owner  of 
lots  5  and  6,  block  175,  and  that  she  owned  but  an  un- 
divided half  of  said  lots ;  that  Loyal  B.  Stearns  sub- 
scribed as  the  owner  of  lot  5,  and  the  south  twenty  feet 
of  lot  6,  in  block  173,  and  that  he  is  not  the  owner  of 
any  part  of  said  property,  except  the  south  twenty  feet 
of  the  west  half  of  lot  6,  and  of  the  west  half  of  lot  5,  in 
said  block ;  that  Martha  M.  Crowell,  administratrix  of 
C.  F.  Crowell,  deceased,  subscribed  as  the  owner  of  lot 
4,  block  84,  but  that  she  had  no  authority  to  sign  for 
said  lot,  and  none  is  shown  in  the  petition,  and  that 
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she  is  not  the  owner  of  said  lot  as  administratrix ;  that 
the  name  of  Mrs.  Fannie  E.  Kelly  appears  subscribed  as 
the  owner  of  lot  4,  in  block  176,  and  purports  to  have 
been  signed  by  Dan  J.  Malarkey,  attorney  in  fact;  that 
no  authority  is  shown  on  said  petition,  and  no  power 
of  attorney  was  or  is  of  record,  and  the  said  Malarkey 
had  no  authority  to  sign  said  petition;  that  the  Snell, 
Heitshu  &  Woodard  Company  appears  subscribed  to  said 
petition  by  F.  K.  Arnold,  secretary,  as  the  owner  of  the 
east  half  of  the  fractional  block  43,  Couch's  Addition ; 
that  said  Arnold  had  no  authority  to  subscribe  the  name 
of  the  company  thereto,  and  no  such  authority  is  shown 
upon  the  face  of  the  petition  ;  that  the  name  of  the  Port- 
land Gas  Company  appears  subscribed  to  the  petition  by 
C.  F.  Adams,  president,  as  the  owner  of  lots  5  and  6, 
block  47,  Couch's  Addition ;  that  the  said  Adams  had 
no  authority  to  sign  the  same,  nor  is  there  any  shown 
upon  the  face  thereof;  that  the  name  "Wardens  and 
Vestry  of  Trinity  Parish,  by  James  Laidlaw,  Clerk,' '  is 
subscribed  as  the  owner  of  lots  5  and  6,  block  69,  City 
of  Portland ;  that  the  rector,  wardens,  and  vestrymen 
of  Trinity  Parish  were  at  the  date  of  such  signing,  and 
ever  since  have  been,  the  owners  of  said  lots,  and  that 
the  said  Laidlaw  had  no  authority  to  sign  the  petition 
for  said  church,  nor  is  any  such  authority  shown  by  the 
petition  ;  that  the  name  of  Mrs.  Eliza  Young,  by  D. 
W.  Wakefield,  attorney  in  fact,  appears  upon  said  peti- 
tion as  the  owner  of  one-third  of  lots  6  and  7,  block  41, 
Couch's  Addition  ;  that  no  power  of  attorney  to  the  said 
Wakefield  appears  of  record,  and  no  authority  to  sign 
said  petition  is  shown ;  and  that  the  said  Eliza  Young 
owns  the  west  half  of  the  easterly  two-thirds  of  said  lots 
6  and  7.  At  the  trial  the  petition  was  offered  in  evi- 
dence, but  no  other  evidence  was  introduced  tending  to 
show  that  Dan  J.  Malarkey  was  the  attorney  in  fact  of 
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Mrs.  Fannie  E.  Kelly,  or  what  authority  he  had  to  sub- 
scribe her  name  to  the  petition.  The  same  is  true  touch- 
ing the  representative  character  and  authority  of  D.  W. 
Wakefield  to  subscribe  the  name  of  Eliza  Young,  of  F. 
K.  Arnold  for  signing  the  name  of  the  Snell,  Heitshu  & 
Woodard  Company,  and  C.  F.  Adams  that  of  the  Port- 
land Gas  Company. 

In  view  of  this  state  of  the  record,  plaintiffs  advance 
three  propositions,  which  we  will  now  examine  :  First, 
that  the  petition  was  insufficient  to  confer  jurisdiction  on 
the  common  council  to  make  the  improvement.  It 
is  maintained  that  it  should  show  the  requisite  facts 
affirmatively,  so  that  it  would  be  perfectly  patent  and 
apparent,  without  evidence  or  further  inquiry  aliunde, 
that  it  was  subscribed  by  the  owners  of  one-half  the  prop- 
erty affected ;  that  is  to  say,  it  should  show  the  area  to 
be  affected,  then  the  exact  area  owned  by  each  petitioner, 
with  definite  location  and  description,  so  that  there  would 
remain  but  a  simple  mathematical  deduction  to  ascertain 
whether  that  subscribed  for  equals  one-half  of  the  prop- 
erty affected ;  second,  that  the  burden  of  proof  in  the 
establishment,  of  the  jurisdictional  facts  was  with  the 
city,  and  this  required  it  to  show  primarily  not  only  the 
representative  character  of  the  supposed  agents  signing 
the  names  of  their  principals,  but  their  authority  to  so 
act ;  and,  third,  that  the  petition  was  not  in  fact  sub- 
scribed by  the  owners  of  the  requisite  proportion  of  the 
property  affected. 

2.  It  is  urged  that  the  common  council,  in  its  de- 
termination touching  the  sufficiency  of  the  petition,  and 
therefore  of  its  authority  to  proceed,  does  not  act  in  the 
exercise  of  any  judicial  function,  but  as  an  administrative 
agent  of  the  city  to  carry  into  effect  the  purposes  of  its 
citizens.  It  is  true,  the  common  council  is  not  classed 
as  a  judicial  body,  but  there  is  no  doubt  that  it  has  quasi 
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judicial  functions  to  perform  in  the  course  of  its  pro- 
ceedings for  street  improvements,  and  the  assessment  of 
the  necessary  expenses  therefor  upon  abutting  property. 
The  proceedings  of  such  bodies  may  be  reviewed  upon  a 
certiorari  or  writ  of  error,  but  not  of  those  acting  in  a 
purely  ministerial  or  administrative  capacity.  We  be- 
lieve the  better  view  to  be  that  the  common  council  is 
clothed  with,  and  acts  in  the  exercise  of,  quasi  judicial 
functions  while  in  the  employment  of  its  power  and 
authority  under  the  charter  in  making  such  improve- 
ments. But  the  question  as  to  its  jurisdiction  to  act  in 
any  given  case,  like  courts  of  limited,  special  and  inferior 
jurisdiction,  is  always  open  to  inquiry;  and,  in  any 
event,  its  decision  or  determination  may  be  attacked  col- 
laterally for  want  of  such  jurisdiction.  It  cannot  legally 
assume  to  act  until  the  facts  exist  upon  which  its  juris- 
diction depends,  and  no  decision  or  determination  that  it 
has  it  can  avail  in  the  absence  of  such  facts.  By  the 
express  charter  provisions,  it  is  not  to  give  notice,  or  act 
in  the  exercise  of  the  power  delegated,  until  the  requisite 
petition  is  filed  ;  and  its  judgment  that  it  conforms  to 
the  requirements  of  the  charter  could  no$  make  it  so,  if 
it  was  otherwise,  or  give  it  validity  in  invitum:  Cagwin 
v.  Town  of  Hancock,  84  N.  Y.  532.  Notwithstanding,  the 
council  is  bound  to  exercise  its  judgment  in  determining 
whether  a  valid  petition  has  been  presented,  and  this  it 
does  for  the  purpose  of  ascertaining  whether  it  is  war- 
ranted in  taking  further  action  under  it,  yet  its  judgment 
is  not  conclusive  unless  made  so  by  express  legislation, 
and  such  is  not  the  case  under  the  charter.  Inquiry  may 
be  made,  therefore,  with  respect  to  the  fact  of  juris- 
diction, in  a  proceeding  to  enjoin  the  collection  of  an 
assessment  purporting  to  have  been  made  by  and  through 
the  authority  of  the  council :    Ogden  City  v.  Armstrong, 
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168  U.  S.  224  (18  Sup.  Ct.  98) ;  Mulligan  v.  Smith,  59 
Cal.  206  ;  Sharp  v.  Speir,  4  Hill,  76  ;  Miller  v.  City  of 
Amsterdam,  149  N.  Y.  288  (43  N.  E.  632). 

3.  The  petition  presented  was  in  writing,  and  prays 
the  improvement  of  Sixth  Street  from  the  north  line  of 
Morrison  Street  to  the  south  line  of  Hoyt  Street,  except 
the  intersections  with  Washington  and  Glisan  streets.  It 
shows  by  direct  allegation  that  the  petitioners  "are  the 
owners  in  fee  of  more  than  one-half  the  property  affected 
by  said  proposed  improvement,  and  abutting  upon  said 
portions  of  said  street  so  proposed  to  be  improved  as 
aforesaid."  Aside  from  this,  there  is  set  opposite  the 
name  of  each  petitioner  an  abbreviated  description  of 
the  property  affected,  and  purporting  to  be  owned  by 
him.  The  charter  does  not  require  verification,  but  only 
that  a  petition  of  the  owners  of  one-half  the  property 
should  be  presented.  No  special  or  particular  form  has 
been  prescribed,  nor  is  there  any  direction  touching  what 
particular  allegations  are  necessary  to  its  validity ;  so 
that  we  are  left  to  determine  its  sufficiency  from  general 
rules  applicable  in  the  premises.  It  is  said  by  counsel 
that  the  allegation  contained  therein  as  to  ownership  was 
neither  required  nor  authorized  ;  hence,  that  it  can  serve 
no  purpose  with  the  council  in  acquiring  jurisdiction, 
because  the  charter  has  not  made  jurisdiction  to  depend 
upon  such  a  representation  alone.  True  ;  nor  could  jur- 
isdiction be  conferred  by  the  most  elaborate  allegations 
showing  the  entire  area  affected  by  the  proposed  improve- 
ments, together  with  an  exact  description  and  area  of 
each  lot  or  part  thereof  owned  by  the  subscribers,  so 
that  it  might  be  seen  at  a  glance  that  the  owners  of  more 
than  one-half  the  pi-operty  affected  had  petitioned,  if  the 
allegations  were  untrue,  and  the  owners  of  one-half  such 
property  had  not  in  fact  signed  the  petition.     As  we 
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have  seen,  the  jurisdiction  of  the  common  council  de- 
pends upon  the  fact  that  the  owners  of  the  requisite  one- 
half  had  petitioned,  and  not  upon  its  findings  and  deter- 
minations concerning  such  fact ;  nor  does  the  absolute 
averment  of  the  fact  in  any  form  in  the  petition  confer 
jurisdiction,  unless  the  truth  of  the  averment  or  aver- 
ments can  be  maintained.  But  does  not  the  averment 
alluded  to  serve  a  purpose,  and  a  most  vital  one,  in  deter- 
mining the  sufficiency  of  the  petition,  when  taken  in 
connection  with  the  description  of  the  property  set  oppo- 
site the  names  of  the  subscribers?  We  take  it  that  it  is 
the  equivalent  of  an  averment  that  the  subscribers  are 
severally  the  owners  in  fee  of  the  lots  or  parts  of  lots 
described  and  set  opposite  their  names,  and  that  such 
property  would  be  affected  by  the  improvement.  Now, 
there  was  left  to  the  common  council  to  inquire  touching 
the  area  to  be  affected  by  the  whole  improvement,  and 
then  to  determine  whether  the  aggregate,  as  owned  by 
the  petitioners,  equaled  the  half  of  it.  It  might  have 
been  a  convenience  if  the  petition  had  alleged  these  ulti- 
mate facts  more  specifically,  but  it  failed  in  this  par- 
ticular, and  the  question  is  upon  its  sufficiency  in  view 
of  such  failure.  With  the  petition  before  the  council,  it 
was  enabled,  by  reference  to  convenient  records,  to  deter- 
mine for  itself  whether  the  subscribers  represented  more 
than  one-half  of  the  property  affected ;  and  the  record 
shows  that  the  council  referred  it  to  the  city  surveyor, 
who  reported  that  the  owners  of  more  than  one-half  had 
signed  ;  thereupon  it  was  determined  by  the  council  that 
the  owners  of  one-half  the  property  affected  thereby  had 
petitioned,  and  that  the  notice  required  by  the  charter 
should  be  given. 

In  Bewley  v.  Graves,  17  Or.  274  (20  Pac.  322),  the  ques- 
tion came  up  touching  the  sufficiency  of  a  petition  for 
the  laying  out  of  a  county  road,  and  it  was  held,  under 


Oct.  1899.]       Allen  v.  City  of  Portland.  435 

Section  4062,  Hill's  Ann.  Laws  (which  provides  that  all 
applications  for  laying  out,  altering,  or  locating  such 
roads  should  be  by  petition  signed  by  at  least  twelve 
householders  of  the  county  residing  in  the  vicinity  where 
said  road  is  to  be  laid  out,  which  petition  shall  specify 
the  place  of  beginning,  the  intermediate  points,  if  any, 
and  the  place  of  termination),  that  while  it  would  be 
convenient  in  practice  to  allege  in  the  petition  the  fact 
that  the  petitioners  were  householders,  just  as  it  was 
alleged  that  they  resided  in  the  vicinity  where  the  road 
was  laid  out,  yet  that  it  was  not  a  nullity  because  it 
omitted  such  allegation,  and  that  it  was  sufficient  if  it 
specified  the  place  of  beginning,  the  intermediate  points, 
if  any,  and  the  place  of  termination,  and  was  signed  by 
at  least  twelve  householders.  Here  is  a  direct  statement 
that  it  is  not  necessary  to  allege  that  the  petitioners  were 
householders,  and  a  strong  intimation  that  it  was  not 
even  essential  for  the  petition  to  show  that  they  resided 
within  the  vicinity  of  the  road  ;  yet,  as  a  matter  of  fact, 
it  was  essential  that  at  least  twelve  householders  resid- 
ing within  the  vicinity  of  the  road  should  petition  for 
laying  it  out,  before  the  court  could  acquire  jurisdiction 
to  act.  See,  also,  Humboldt  County  v.  Dinsmore,  75  Cal. 
604  (17  Pac.  710);  Banse  v.  Town  of  Clark,  69  Minn.  53 
(71  N.  W.  819,  820)  ;  Lewis,  Em.  Dom.  §  347.  While 
the  findings  of  the  county  court  touching  the  fact  may 
have  been  conclusive  when  questioned  collaterally,  yet 
the  case  serves  to  illustrate  the  question  of  the  sufficiency 
of  the  petition.  The  charter  has  not  made  it  a  prerequi- 
site that  the  petition  should  show  with  particularity  and 
mathematical  precision  the  ownership  of  all  the  property 
affected,  supplemented  with  apt  allegations,  so  as  to 
demonstrate  upon  its  face  that  the  owners  of  one-half 
the  property  to  be  affected  had  subscribed,  but  only  that 
a  petition  of  such  owners  should  be  presented.     The 
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petition  herein  is  much  more  specific,  as  it  respects  the 
jurisdictional  facts,  than  in  Bewley  v.  Graves,  17  Or.  274 
(20  Pac.  322).  It  contains  a  substantial  statement  of 
the  ownership  in  fee  of  the  property  to  be  affected,  with 
a  definite  description  of  the  street  and  portions  thereof 
to  be  improved.  With  this  petition  before  it,  the  com- 
mon council  could  conveniently  determine  whether  the 
owners  of  one-half  the  property  to  be  affected  had  peti- 
tioned ;  and,  in  our  judgment,  it  was  sufficient  upon  its 
face,  under  the  charter. 

4.  Let  us  now  consider  whether  the  burden  of  proof 
is  cast  upon  the  city  to  establish  and  maintain  its  juris- 
diction in  the  first  instance.  The  suit  is  an  attack  upon 
the  proceedings  of  the  council,  with  a  view  to  have  them 
declared  void  and  of  no  avail,  and  thus  to  be  relieved  of 
the  apparent  cloud  upon  plaintiffs'  title.  This  purpose 
should  be  kept  in  view  as  we  proceed.  In  Ogden  City 
v.  Armstrong,  168  U.  S.  224  (18  Sup.  Ct.  98)  a  case  of 
marked  analogy  to  the  one  at  bar,  the  court  said:  "It 
is  an  admitted  fact  upon  the  face  of  the  pleadings  that 
the  common  council  actually  found  that  the  necessary 
jurisdictional  fact  existed,  and  that  such  a  finding  was 
made  a  matter  of  record.  The  plaintiffs  alleged  in  their 
bill,  and  the  defendants  in  their  answer  denied,  that  the 
finding  of  the  jurisdictional  fact  by  the  common  council 
was  not  a  true  finding.  Such  an  issue  required  evidence 
dehors  the  record  of  the  proceedings  before  the  council 
in  order  to  impeach  their  findings."  If  the  plaintiffs 
are  called  upon  to  impeach  the  findings  and  record  of 
the  council,  the  burden  of  proof  is  certainly  with  them 
for  that  purpose.  Mr.  Dillon,  in  his  work  on  Municipal 
Corporations  (vol.  2  [4  ed.],  §  800),  says:  "Where  the 
power  to  pave  or  improve  depends  upon  the  assent  or 
petition  of  a  given  number  or  proportion  of  the  proprie- 
tors to  be  affected,  this  fact  is  jurisdictional,  and*  the 
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finding  of  the  city  authorities  or  council  that  the  requi- 
site number  had  assented  or  petitioned  is  not,  in  the 
absence  of  legislative  provision  to  that  effect,  conclusive. 
The  want  of  such  assent  makes  the  whole  proceeding 
void,  and  the  nonassent  may  be  shown  as  a  defense  to 
an  action  to  collect  the  assessment,  or  may,  as  has  been 
held,  be  made  the  basis  for  a  bill  in  equity  to  restrain  a 
sale  of  the  owner's  property  to  pay  it."  Mr.  Cooley 
says  :  "Any  decision  or  certificate  of  the  proper  authori- 
ties that  the  requisite  application  or  consent  had  been 
made  would  not  be  conclusive,  but  might  be  disproved  :" 
Cooley,  Tax'n,  465.  In  State  ex  rel.  v.  Nelson,  57  Wis. 
147,  151  (15  N.  W.  14),  it  was  held  that  if  an  allegation 
in  the  petition  that  the  petitioners  were  freeholders  resid- 
ing within  the  town  was  not  sufficient  to  show  prima 
facie  that  they  were  qualified,  "the  fact  that  the  super- 
visors, who  presumably  knew  whether  they  were  or  not, 
acted  upon  the  petition,  and  disposed  of  it  on  the  merits, 
is  sufficient  to  cast  the  burden  of  showing  the  disqualifi- 
cation of  the  petitioners  upon  the  party  who  asserts  it." 
Hudson  County  v.  City  of  Bayonne,  54  N.  J.  Law,  293 
(23  Atl.  648),  is  a  case  where  the  proceeding  was  at- 
tacked upon  the  ground  that  a  signature  upon  the  peti- 
tion was  not  authorized,  or  was  not  the  signature  which 
it  purported  to  be.  The  court  held  that  "the  circum- 
stance that  the  body  to  whom  it  was  presented  has  acted 
upon  it  as  genuine  is  prima  facie  evidence  that  it  is  what 
it  purports  to  be."  In  another  case  reported  (Tibbetts  v. 
North  and  South  Towns  St.  Ry.  Co.,  153  111.  147,  38  N.  E. 
664)  the  court  said  :  "Appellant's  theory  seems  to  be — 
and  on  that  theory  alone  he  attacks  the  validity  of  these 
ordinances — that  the  petitions  are  invalid  because  they 
show  on  their  face  that  the  names  of  some  of  the  signers 
were  signed  by  agents,  and  the  agents'  authority  does 
not  appear  on  or  with  the  petitions  themselves,  and  that 
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without  such  signatures  the  petitions  would  not  contain 
the  requisite  signers.  *  *  *  These  allegations  of  the 
bill  may  be  perfectly  true,  and  on  the  demurrer  must 
be  so  taken,  and  yet  every  name  purporting  to  have  been 
signed  by  another  may  have  been  so  signed  by  full  au- 
thority given  orally  or  in  writing,  and  the  council  may 
have  had  before  it  ample  evidence  of  that  fact.  If  it  be 
conceded,  as  contended  by  counsel  for  appellant,  that  the 
statute  requires  a  written  petition,  it  does  not  follow  that 
the  authority  of  the  agent  who  signed  the  name  of  his 
principal  to  such  petition  must  also  be  in  writing,  or,  if 
in  writing,  that  it  should  accompany  the  petition.  There 
is  nothing  in  the  statute  changing  the  common-law  rule 
by  which  an  agent  may  sign  the  name  of  his  principal  to 
a  writing  under  authority  not  in  writing.  lThe  common 
law  does  not  require  that  an  authority  to  an  agent  to  sign 
an  unsealed  paper  or  a  written  contract  should  also  be  in 
writing.  Thus,  for  example,  an  agent  may,  by  verbal 
authority,  or  by  a  mere  implied  authority,  sign  or  indorse 
promissory  notes  for  another.  And  even  where  a  statute, 
such  as  a  statute  of  frauds,  requires  an  instrument  to  be 
in  writing  in  order  to  bind  the  party,  he  may,  without 
writing,  authorize  an  agent  to  sign  it  in  his  behalf,  unless 
the  statute  positively  requires  that  the  authority  also 
should  be  in  writing,'  "—citing  Story,  Ag.  §  60.  In 
harmony  with  the  foregoing  authorities,  see,  also,  Tib- 
betts  v.  North  &  South  Towns  St.  Ry.  Co.,  54  111.  App. 
180;  North  Chicago  St.  R.  R.  Co.  v.  Cheetham,  58  111. 
App.  318  ;  Boyle  v.  City  of  Brooklyn,  71  N.  Y.  1 ;  Audi- 
tor-General  v.  Finher,  84  Mich.  128  (47  N.  W.  574) . 

5.  The  charter  has  not  prescribed  how  the  owners 
shall  sign  or  subscribe  the  petition, — whether  in  person 
or  by  agent ;  neither  has  it  directed  that  the  signature 
be  accompanied  with  a  seal.  We  may  suppose,  there- 
fore, that  the  affixing  of  the  petitioner's  name  in  the 
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ordinary  way  and  by  the  ordinary  means  is  sufficient. 
In  a  sense,  the  signing  of  the  petition  in  the  name  of 
the  principal  by  the  agent  is  a  representation  that  the 
party  assuming  to  act  in  that  capacity  is  the  agent  of  the 
petitioner.  Matters  which  tend  further  to  establish  the 
agency  are  but  evidentiary  of  the  fact,  and  it  is  unneces- 
sary to  incumber  the  record  with  them,  except  it  is  re- 
quired by  legislative  enactment.  Inquiry  may  be  made 
dehors  the  record  touching  the  agency  (Los  Angeles  Light. 
Co.  v.  City  of  Los  Angeles,  106  Cal.  156, 161,  39  Pac.  535); 
and,  if  the  common  council  is  satisfied  that  the  agency 
exists  as  represented,  it  may  act,  and  its  record  must  be 
taken  as  prima  facie  evidence  of  the  fact.  He  who  would 
impeach  the  record,  therefore,  must  disprove  the  fact, 
and  upon  him  is  cast  the  burden  of  proof.  So  it  is  here. 
The  plaintiffs  having  alleged  that  certain  individuals 
and  corporations  whose  names  appear  to  be  attached  to 
the  petition  by  their  agents  did  not  subscribe  it,  the 
burden  is  with  them  to  show  the  want  of  authority  of 
the  supposed  agents,  if  they  would  impeach  the  action 
of  the  common  council,  and  thereby  invalidate  and  en- 
join the  assessment.  It  cannot  be  true  that,  whenever  a 
party  affected  by  an  assessment  for  improvements  attacks 
the  proceedings  by  which  it  is  laid,  the  mere  fact  of 
filing  the  complaint  casts  the  burden  upon  the  city  of 
establishing  the  regularity  of  such  proceedings  in  all 
respects,  as  it  pertains  to  the  acquirement  of  jurisdic- 
tion. The  usual  rule  is  that  the  complainant  has  the 
burden  of  proof,  and  if  he  establishes  &  prima  facie  case, 
then  must  the  opposing  party  overcome  it  or  fail.  If  the 
record  discloses  its  invalidity  upon  its  face,  then  plain- 
tiffs would  not  be  required  to  do  more  than  introduce  it, 
which  would  make  a  prima  facie  case  ;  but,  if  the  record 
appears  regular,  and  the  want  of  jurisdiction  is  to  be 
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established  by  proof  aliunde,  then  must  the  plaintiffs 
assume  the  burden,  as  the  acts  of  the  common  council 
are  presumed  prima  facie  regular  until  shown  to  be  other- 
wise. This  is  a  legitimate  deduction  from  the  foregoing 
authorities,  and  the  law  was  rightly  applied  in  this 
respect  by  the  able  referee  before  whom  the  case  was 
tried  in  the  first  instance,  and  by  the  court  below. 

Nor  are  the  cases  of  Sharp  v.  Speir,  4  Hill,  76 ;  Mul- 
ligan v.  Smith,  59  Cal.  206;  In  re  Second  Ave.  M.  E. 
Church,  66  N.  Y.  396;  Oshkosh  City  Ry.  Co.  v.  Winne- 
bago County,  89  Wis.  435  (61  N.  W.  110),  or  either  of 
them,  opposed  to  this  view.  In  the  first  case  noted, 
the  want  of  jurisdiction  in  the  common  council  to  act 
appeared  upon  the  face  of  the  record,  which  was  offered 
in  evidence.  This,  of  itself,  was  sufficient  to  impeach 
the  action  of  the  council.  In  the  second  case,  the  party 
attacking  the  record  gave  evidence  showing  the  want  of 
authority  of  certain  supposed  agents  to  sign  for  their 
principals.  The  New  York  case  seems  to  be  a  special 
proceeding  to  vacate  an  assessment  instituted  under  the 
revenue  laws  of  the  state,  and  it  was  there  held  that  the 
city  had  the  substantial  affirmative ;  that  is,  it  should 
have  produced  express  power  in  legislative  enactment, 
and  shown  that,  in  its  attempt  to  tax,  it  strictly  followed 
the  legal  requirements ;  and  this  is  the  holding  of  the 
Wisconsin  case.  The  idea  of  these  latter  cases  is  that, 
primarily,  when  the  authorities  are  proceeding  with  the 
assessment,  they  must  substantiate  their  acts  as  they 
proceed  by  warrant  of  law.  The  effect  of  their  acts  in 
a  proceeding  to  avoid  the  assessment,  whether  direct  or 
collateral,  was  not  considered,  nor  did  it  become  a  ques- 
tion in  the  cases.  The  record  here  was  therefore  prima 
facie  sufficient  to  establish  the  authority  of  Dan  J.  Ma- 
larkey  to  subscribe  the  name  of  Mrs.  Fannie  E.  Kelly 
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as  her  attorney  in  fact ;  of  D.  W.  Wakefield,  F.  K.  Ar- 
nold, and  C.  F.  Adams,  that  of  their  respective  prin- 
cipals. 

6.  The  "Oregonian  Pub.  Co.,  by  H.  L.  Pittock,  Sec'y," 
it  is  contended,  under  the  attendant  circumstances,  was 
not  a  signing  by  the  owner  of  lots  3  and  4,  block  177, 
City  of  Portland,  which  were  set  opposite  the  name. 
The  facts  are  that  prior  to  the  signing  the  lots  had  been 
purchased  by  H.  W.  Scott  and  H.  L.  Pittock  with  the 
means  of  the  Oregonian  Publishing  Company,  and  solely 
for  its  use  and  benefit ;  but  the  title  was  taken  in  their 
names  for  convenience  only,  and  they  had  or  possessed 
no  interest  whatever  in  the  property,  except  that  they 
held  it  in  trust,  under  the  circumstances,  for  the  com- 
pany. While  the  title  was  in  this  condition  the  Orego- 
nian Publishing  Company  petitioned  for  the  improve- 
ment in  the  manner  described.  The  charter  requires  that 
the  petition  shall  be  by  the  owner  of  the  property  affected, 
and  directs  that  the  assessment  shall  be  made  on  such 
property.  Now,  we  take  it,  if  the  assessment  had  origi- 
nally been  made  against  the  Oregonian  Publishing  Com- 
pany in  invitum,  and  if  such  assessment  was  sufficient 
in  law  to  bind  the  property,  then  that  a  signing  by  the 
publishing  company  as  the  owner  would  be,  as  far  as  it  is 
concerned,  a  sufficient  signing  to  give  the  common  coun- 
cil jurisdiction  to  proceed  with  the  improvement.  There 
is  no  question  but  that  the  Oregonian  Publishing  Com- 
pany was  in  reality  the  owner  and  sole  proprietor  of  the 
lots  in  question,  and  that  Messrs.  Scott  and  Pittock  were 
the  holders  of  the  naked  legal  title,  without  an  iota  of 
beneficiary  ownership  therein,  except  as  stockholders  in 
the  concern.  They  were  passive  trustees  of  the  legal  title  ; 
nothing  more.  If  the  assessment  had  been  made  on  the 
lots  as  the  property  of  Messrs.  Scott  and  Pittock  as  indi- 
viduals, the  title  appearing  to  be  in  their  names  upon 
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the  record,  without  showing  a  trustee  relationship,  it 
would  Jassu  redly  have  been  good  and  valid,  for  ordinarily 
the  assessing  officer  is  not  required  to  search  beyond  the 
record.  But,  having  been  made  upon  the  property  as 
that  of  the  Oregonian  Publishing  Company,  it  being  in 
reality  the  owner,  there  appears  no  sufficient  reason  why 
the  assessment  ought  not  to  be  equally  as  good.  Messrs. 
Scott  and  Pittock  could  never  deny  that  the  Oregonian 
Publishing  Company  was  for  all  practical  purposes  the 
owner,  and,  of  course,  the  company  could  not  dispute 
its  ownership.  If  the  assessment  was  an  ordinary  one 
under  the  statute  for  assessing  real  property,  which  pro- 
vides that  it  shall  be  assessed  to  the  owner, — having 
been  listed  in  the  name  of  the  Oregonian  Publishing 
Company, — there  could  exist  scarcely  a  doubt  that  a  sale 
under  the  assessment  would  carry  the  title,  and  no  one 
could  successfully  dispute  the  validity  of  the  assessment, 
or  the  title  conveyed  by  virtue  of  it,  on  that  account. 
This  is  not  the  case  of  a  contract  of  sale,  like  that  re- 
ported in  Tracy  v.  Reed,  38  Fed.  69,  where  not  only  the 
legal  title,  but  the  beneficial  interest,  is  retained  by  the 
vendor  to  insure  compliance  with  the  conditions  of  the 
contract,  but  one  in  which  the  officers  and  agents  of  a 
corporation  have,  purely  as  a  matter  of  convenience, 
taken  to  themselves  the  legal  title,  without  acquiring  or 
claiming  a  scintilla  of  beneficial  interest.  The  object  of 
the  law  in  requiring  the  owner's  name  to  be  entered  in 
connection  with  the  assessment  of  his  property  is  that  he 
may  have  notice,  and  not  be  misled  by  the  record,  as 
he  would  be  if  it  were  allowed  to  be  made  thereon  as 
the  property  of  a  person  having  no  connection  with  it  : 
Black,  Tax  Titles,  §  105.  The  reason  of  the  rule  can 
have  no  application  here,  as  the  real  party,  having  the 
only  beneficial  interest  in  the  premises,  has  been  named 
as  the  owner  thereof.     The  idea  finds  support  in  the  fol- 
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lowing  cases  :  City  of  Muscatine  v.  Chicago ,  etc.  Ry.  Co., 
79  Iowa,  645  (44  N.  Y.  909) ;  Wells  v.  Mayor  of  Savan- 
nah, 87  Ga.  397  (13  S.  E.  442) .  So  we  take  it  that  the 
assessment  in  the  present  case  would  have  been  good  if 
made  upon  the  property  as  that  of  the  Oregonian  Pub- 
lishing Company  in  invitum,  and  therefore  that  a  signing 
of  the  petition  by  the  company,  with  the  other  owners 
named,  was  sufficient  to  confer  jurisdiction  upon  the 
common  council  to  proceed  with  the  improvement. 

7.  It  is  next  contended  that  Mi\  Pittock  had  not  the 
authority  from  the  publishing  company  to  sign  the  peti- 
tion in  the  name  of  the  company.  The  plaintiffs  offered 
no  testimony  to  show  the  want  of  authority  in  Pittock 
to  sign  as  he  did,  relying  upon  the  theory  advanced  by 
them,  that  the  burden  of  proof  was  with  the  city  to 
establish  such  authority.  But,  as  we  have  seen,  the 
burden  was  with  the  plaintiffs.  The  defendant,  how- 
ever, offered  some  proof  touching  the  matter,  and  it  ap- 
pears by  the  testimony  of  Mr.  Scott  that  no  resolution 
was  passed  by  the  board  of  directors  of  the  company 
authorizing  the  signing ;  and  this,  it  is  contended,  is 
sufficient  to  show  that  Mr.  Pittock  did  not  have  the  au- 
thority, and  therefore  that  the  signing  was  void.  It  was 
further  shown  that  Mr.  Pittock  was  the  manager  of  the 
concern,  and  transacted  the  entire  business  thereof,  except 
such  as  arose  out  of  the  usual  course  thereof,  and  then 
that  it  was  the  habit  of  Mr.  Pittock  and  Mr.  Scott  to 
consult  with  each  other,  and  whatever  they  agreed  to  was 
carried  into  execution.  There  were  but  three  directors, 
and  Mr.  Pittock  and  Mr.  Scott  were  two  of  them  ;  Scott 
being  president,  and  Pittock  secretary.  Now,  at  the 
time  the  signature  of  the  company  was  affixed,  Scott  and 
Pittock  had  consulted  about  the  matter  of  the  street  im- 
provement, had  agreed  concerning  it,  and  had  concluded 
that  it  would  be  to  the  best  interest  of  the  company  to 
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have  it  made,  and  in  pursuance  of  this  determination 
Mr.  Pittock  subscribed  the  name  of  the  company  to  the 
petition.  "Authority  in  the  agent  of  a  corporation  may 
be  inferred  from  the  conduct  of  its  officers,  or  from  their 
knowledge  and  neglect  to  make  objection,  as  well  as  in 
the  case  of  individuals  :"  Sherman  v.  Fitch,  98  Mass.  59. 
In  Lyndeborough  Glass  Co.  v.  Massachusetts  Glass  Co.,  Ill 
Mass.  315,  it  was  said  :  "There  was  sufficient  evidence 
to  sustain  the  finding  that  Smith,  who  made  the  contract 
for  the  purchase  of  the  goods  sued  for,  was  authorized  to 
do  so  by  the  corporation.  He  was  their  'superintendent 
of  works,'  he  acted  as  agent  of  the  corporation  in  this 
purchase,  and  the  goods  purchased  were  received  by, 
and  went  to  the  benefit  of,  the  corporation.  A  formal 
vote  giving  him  authority  was  not  necessary.  He  made 
the  contract  with  the  knowledge  and  sanction  of  all  the 
officers  and  stockholders  except  one,  and  that  one  was 
informed  of  it  soon  after  the  goods  were  purchased,  and 
no  action  was  ever  had  repudiating  it.  There  was  suffi- 
cient evidence  to  justify  a  finding  either  of  an  original 
authority  or  of  a  subsequent  ratification  by  the  corpora- 
tion. "  We  think  that  under  the  conditions  of  this  case, 
and  within  the  purview  of  these  authorities,  the  signing 
of  the  name  of  the  Oregonian  Publishing  Company  by 
H.  L.  Pittock,  Secretary,  was  binding  upon  the  com- 
pany, and  sufficient  to  give  the  council  jurisdiction  to 
act  in  the  premises,  if  otherwise  authorized. 

8.  "The  corporate  seal  need  not  be  attached  to  a  cor- 
porate contract,  unless  a  similar  contract  made  by  an 
individual  would  require  a  seal:"  Cook,  Corp.  §  721. 
We  have  seen  that  the  signing  of  the  petition  is  not  re- 
quired by  the  charter  to  be  under  seal,  and,  this  being 
so,  a  corporation  is  no  more  required  to  attach  its  cor- 
porate seal  than  an  individual  would  be  required  to  affix 
his  private  seal. 
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9.  Louise  P.  Vial  signed  the  petition  for  lots  5  and  6, 
block  175,  and  her  authority  for  so  signing  is  challenged. 
It  appears  by  the  record  that  her  ownership  of  the  prop- 
erty depends  upon  a  will  of  her  husband,  the  first  clause 
of  which  reads  as  follows  :  "I  give,  bequeath,  and  devise 
to  my  beloved  wife,  Louise  Polin  Vial,  all  my  real  estate 
situated  in  the  City  of  Portland,  Oregon,  and  elsewhere, 
until  the  youngest  child  by  said  Louise  Polin  Vial  and 
myself  shall  arrive  at  legal  age,  under  the  laws  of  the 
State  of  Oregon,  hereby  giving  to  my  said  wife  the  use 
and  occupation,  rents  and  profits,  of  all  my  real  estate 
for  her  support  and  maintenance,  and  the  proper  educa- 
tion and  maintenance  of  my  children  last  aforesaid." 
By  another  provision  of  the  will  he  directed  that,  when 
the  youngest  child  should  arrive  at  the  legal  age,  one- 
half  the  property  should  be  divided  between  the  said 
children,  and  the  other  half  should  go  to  the  wife  for 
life,  with  remainder  to  the  children.  At  the  time  of  the 
signing  the  youngest  child  was  about  thirteen  years  of 
age.  It  is  now  contended  that  Mrs.  Vial  was  not  the 
owner  of  these  lots,  within  the  purview  of  the  charter, 
and  therefore  that  she  had  no  authority  to  subscribe  said 
petition  as  representing  said  property.  Under  the  law 
she  was  possessed  of  a  determinable  estate,  and  was  in- 
trusted with  the  sole  management  of  the  property,  and 
we  think  she  was  the  owner,  within  the  intendment  of 
the  charter,  and  therefore  authorized  to  sign  in  that 
capacity,  as  representing  the  lots  in  question :  Oarland 
v.  Garland,  73  Me.  97 ;  Willard  v.  Blount,  33  N.  C.  (11 
Ired.)  624. 

10.  There  appears  subscribed  to  the  petition,  "Martha 
M.  Crowell,  6th  &  Oak,  Adm'x  Estate  of  C.  F.  Crowell," 
representing  lot  4,  block  84.  An  objection  to  such  sub- 
scription was  interposed  on  the  ground  that  an  adminis- 
tratrix has  no  power  to  sign  for  the  estate.    The  evidence, 
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however,  shows  that  Martha  M.  Crowell  was  never  the 
administratrix  of  the  estate  of  Charles  F.  Crowell,  and 
was  not  at  the  time  she  attached  her  signature  to  the 
petition.  The  will  of  Charles  F.  Crowell  establishes  the 
fact  that  she  was  the  owner  of  said  lot  in  fee  and  in  her 
own  right.  The  word  "as,M  or  other  equivalent  term, 
was  not  used  to  indicate  that  Mrs.  Crowell  signed  the 
petition  in  her  representative  capacity .  Under  these  con- 
ditions, the  words  "Adm'x  Estate  of  C.  F.  Crowell"  may 
be  rejected  as  surplusage,  and  be  considered  merely  as 
descriptio  personse,  and  therefore  not  fatal  to  the  signature ; 
so  that  Mrs.  Crowell's  name  should  be  counted  on  the 
petition  for  the  lot  which  she  assumes  to  represent. 

11.  The  corporation  known  as  the  "Rector,  Wardens, 
and  Vestrymen  of  Trinity  Parish,  Portland,"  subscribed 
the  petition  as  the  owner  of  lots  5  and  6,  block  69,  but 
the  subscription  is  in  the  following  words:  "Wardens 
and  Vestry  of  Trinity  Parish,  by  James  Laidlaw,  Clerk." 
It  is  contended  that  this  is  not  a  signing  by  the  real  cor- 
poration. The  evidence  shows  that  the  clerk  was  duly 
authorized  to  sign  for  the  church  by  resolution  entered 
of  record,  and  there  is  no  doubt  but  that  he  endeavored 
to  carry  out  instructions  and  directions  in  attempting 
to  sign  the  petition.  An  assessment  against  the  church 
property  under  the  name  as  signed  would,  under  the 
authorities,  be  sufficient  to  insure  its  validity:  State  v. 
Diamond  Val.  Live-Stock  Co.,  21  Nev.  86  (25  Pac.  448); 
Lyle  v.Jacques,  101  111.  644.  We  think,  therefore,  that 
the  signing  was  sufficient  in  the  present  instance. 

12.  Another  objection  is  taken  to  the  signing  of  the 
petition  by  L.  A.  Godard  and  William  Frazier,  as  owners 
of  the  east  sixty  feet  of  lots  1  and  4,  block  45,  Couch's 
Addition.  It  was  shown  that  they  were  the  owners  of 
an  undivided  two-thirds  of  said  sixty  feet  only,  and  that 
L.  P.  W.  Quimby  owned  the  remaining  interest.     As  the 
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greater  includes  the  less  in  such  cases,  the  representation 
that  Godard  &  Frazier  were  the  owners  of  the  whole 
sixty  feet,  when  in  fact  they  owned  only  an  undivided 
two-thirds,  is  sufficient  to  bind  them,  and  the  property 
was  properly  counted  on  the  petition.  This  disposes  of 
the  objections  to  all  the  signatures,  except  that  of  Mrs. 
Eliza  Young,  and  it  is  unnecessary  to  pass  further  upon 
hers. 

There  was  also  a  controversy  at  the  argument  as  to 
what  property  was  affected  by  the  improvement ;  that  is 
to  say,  whether  the  lots  or  parts  of  lots  specified  in  the 
charter  had  reference  to  original  and  fractional  lots,  as 
designated  upon  the  maps  and  plats  of  the  city,  or  as 
subdivided  by  purchasers,  and  therefore  represented  by 
present  ownership.  But  this  we  are  not  called  upon  to 
decide.  If  the  plaintiff's  contention  be  conceded,  that  the 
area  affected  aggregates  four  hundred  and  sixty-seven 
thousand  seven  hundred  and  sixty-six  and  six-tenths  feet, 
the  half  of  it  would  be  two  hundred  and  thirty-three 
thousand  eight  hundred  and  eighty-three  and  three-tenths 
feet.  The  area  properly  represented  on  the  petition,  ex- 
cluding any  consideration  of  that  represented  by  Eliza 
Young,  is  two  hundred  and  thirty-four  thousand  five 
hundred  and  eighty-four  and  two-thirds  feet,  or  a  fraction 
over  seven  hundred  and  one  feet  more  than  one-half ;  so 
that  the  council,  in  any  event,  as  shown  by  the  record 
and  the  evidence,  acquired  the  necessary  jurisdiction  to 
make  the  proposed  improvement. 

13.  Another  question,  going  to  the  jurisdiction  of 
the  council  to  make  the  improvement,  is  made  upon  the 
pleadings,  and  is  presented  for  the  first  time  in  the  appel- 
lants' reply  brief.  The  idea  of  presenting  it  here  seems 
to  have  been  suggested  by  the  case  of  Portland  v.  Bitumi- 
nous Pav.  Co.,  33  Or.  307  (44  L.  R.  A.  527,  52  Pac.  28), 
which  case,  it  is  urged,  is  decisive  of  the  question  in  favor 
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of  the  plaintiffs.  The  amended  complaint  alleged  "that 
it  is  provided  in  the  resolution  of  said  council,  and  notice 
published  by  said  auditor,  and  in  Ordinance  No.  8327, 
that  the  contractor  shall  guarantee  the  paving  for  a  period 
of  five  years,  and  repair  the  same  at  his  own  expense, 
and  that  the  said  City  of  Portland  is  without  jurisdiction 
to  so  contract  for  the  repair  of  a  street  in  advance,  or  to 
increase  the  burden  upon  the  property  owners  by  enter- 
ing into  such  contract."  A  motion  was  made  to  strike 
this  out,  and  was  sustained  by  the  court  below.  Without 
any  further  amendment  of  the  complaint,  an  answer  was 
filed,  and,  the  issues  being  made  up,  the  case  went  to 
trial.  At  the  trial  the  resolution  and  notice  were  offered 
in  evidence,  and  are  now  contained  in  the  record ;  but 
the  ordinance  was  not,  and  is  not  therefore  before  us  for 
inspection.  The  resolution,  among  other  things,  recited 
and  provided  that  the  pavement  must  be  laid  under  the 
official  inspection  of  the  superintendent  of  streets,  and 
"that  it  shall  be  guaranteed  for  a  period  of  five  years  from 
the  date  when  it  is  opened  to  traffic,  and  during  said 
period  all  defects  in  the  pavement  due  to  its  proper  use 
as  a  roadway  shall  be  repaired  and  made  good  by  the 
contractor  at  his  own  expense."  The  notice  contains 
the  same  language  concerning  the  guarantee  and  repairs. 
The  language  of  the  resolution  and  ordinance  is  more 
definite  than  that  used  in  the  complaint,  in  that  it  states 
more  specifically  what  defects  shall  be  repaired  ;  that  is, 
such  as  may  be  due  to  "its  proper  use  as  a  roadway." 
We  will  therefore  consider  the  allegation  as  though  it 
stated  the  exact  fact.  In  the  case  alluded  to,  the  ordinance 
provided  that  the  contractor  should  give  a  sufficient  bond 
to  the  city,  conditioned  that  he  would  commence  and 
complete  the  proposed  improvement  in  accordance  with 
the  specifications  therein  mentioned ;  and,  in  addition 
thereto,  it  exacted  another  bond,  equal  to  twenty-five  per 
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cent,  of  the  contract  price,  conditioned  that  for  a  period 
of  five  years  from  the  date  of  its  completion,  the  con- 
tractor would  keep  the  pavement  in  repair,  by  immedi- 
ately, upon  proper  notice,  repairing  at  his  own  expense 
and  cost  any  injuries  or  worn  out  places,  or  other  defects 
due  to  traffic,  or  on  account  of  disintegration  or  decay, 
or  in  any  manner  attributable  to  defective  materials  or 
workmanship.  Thus,  the  ordinance  required  two  bonds 
of  the  contractor.  In  its  decision  it  was  said  by  this  court 
that  "the  evident  purpose  of  the  common  council,  in  re- 
quiring the  larger  bond  was  to  secure  a  faithful  perform- 
ance of  the  contract  in  all  its  details,  as  by  its  terms  it  is 
equivalent  to  a  requirement  that  the  improvement  shall 
be  completed  according  to  specifications ;  and  this,  we 
assume,  comprehends  the  quality  of  the  materials  stipu- 
lated for,  as  well  as  the  manner  of  the  workmanship.  So 
there  would  appear  to  be  no  need  of  the  lesser  one,  ex- 
cept to  subserve  some  other  purpose,  and  it  is  not  reason- 
able to  suppose  that  the  two  bonds  are  intended  to  afford 
to  the  city  cumulative  remedies  for  the  accomplishment 
of  oife  and  the  same  end."  The  suit  was  brought  upon 
the  latter  bond,  and  concerning  that  instrument  we  said  : 
"The  causes  assigned  are  so  broad  and  comprehensive 
in  their  scope  as  to  include  injuries  arising  from  every 
substantial  source,  and,  in  effect,  s.ubjoin  an  independent 
condition,  not  covered  by  the  contract.  So  that  the 
undertaking  is  simply  to  keep  and  maintain  the  street 
pavement  in  repair  for  a  designated  period  of  time, 
regardless  of  the  quality  of  the  material  stipulated  to 
be  furnished  or  supplied,  or  the  workmanship  to  be  em- 
ployed." Under  those  conditions,  it  was  held  that  the 
council  was  without  power  or  authority  to  assess  the 
abutting  property  owners  with  the  expense  of  anticipated 
repairs,  and  this  is  as  far  as  the  case  goes. 

35  OR.— 20. 
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The  case  now  presented  is  not  of  that  nature.  The 
contractor  is  required  to  guarantee  the  work  and  pave- 
ment for  a  period  of  five  years,  and  that  during  said 
period  all  defects  in  the  pavement,  due  to  its  proper  use 
as  a  roadway,  shall  be  repaired.  This  cannot  be  con- 
strued to  comprehend  more  than  a  guarantee  of  the  faith- 
ful performance  of  the  work.  We  said  in  the  former  case 
that  "a  guarantee  against  injuries  for  a  reasonable  time 
after  completion,  which  may  be  attributable  to  these 
specific  causes  [defective  materials  and  workmanship], 
might  be  regarded  as  a  suitable,  and  perhaps  proper, 
test  of  substantial  compliance  on  the  part  of  the  con- 
tractor, and  therefore  might  be  held  to  operate  as  a  guar- 
antee of  faithful  performance,  for  it  is  sometimes  argued 
that,  if  the  wrork  is  well  done,  it  would  need  no  repairs 
within  such  time."  In  the  case  at  bar  the  contractor 
has  assumed  to  repair  defects  due  to  its  proper  use  as  a 
roadway,  not,  as  in  the  case  of  Portland  v.  Bituminous 
Pav.  Co.,  33  Or.  307  (44  L.  R.  A.  547,  52  Pac.  28),  as 
against  "injuries  arising  from  every  substantial  source  ;" 
so  that  it  may  readily  be  seen  there  is  a  substantial  dif- 
ference in  the  facts  presented.  The  distinction  is  clearly 
shown  by  reference  to  the  cases  of  People  ex  rel.y.  Maker, 
56  Hun,  81  (9  N.  Y.  Supp.  94) ,  and  City  of  Schenectady  v. 
Union  College,  66  Hun,  179  (21  N.  Y.  Supp.  147),  which 
distinction  was  noted  and  commented  upon  in  the  Bitumi- 
nous Paving  Co.  Case.  In  the  Maker  Case  the  condition 
was  "to  keep  the  said  pavement  in  repair  for  seven  years 
from  and  after  its  acceptance  by  the  city  without  expense 
to  said  city  or  abutting  property  owners;"  and  in  the 
Schenectady  Case  the  undertaking  was  to  "do  all  the  work 
required  by  such  ordinance  and  this  contract  in  such 
good  and  substantial  manner  that  no  repairs  thereto  shall 
be  required  for  the  term  of  five  years  after  its  comple- 
tion."    In  the  former  case  it  was  held  that  the  obliga- 
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tion  was  to  "keep  in  repair,"  while  the  latter  contained 
only  a  guarantee  of  substantial  work  in  accordance  with 
the  contract.  A  like  distinction  is  observed  in  Barber 
Asphalt  Pav.  Co.  v.  Ullman,  137  Mo.  543  (38  S.  W.  458). 
Such  is  the  effect  of  the  guarantee  in  the  case  at  bar, 
rather  than  an  undertaking  to  keep  in  repair ;  and  the 
assessment,  therefore,  against  the  abutting  property  for 
the  improvement,  was  not  objectionable  upon  the  ground 
urged. 

14.  This  leaves  yet  another  question  for  our  disposal. 
Since  the  decision  by  the  Supreme  Court  of  the  United 
States  in  Village  of  Norwood  v.  Baker,  172  U.  S.  269  (19 
Sup.  Ct.  187),  appellants  have  filed  an  application  in  this 
court  for  leave  to  make  additional  assignments  of  error 
in  the  abstract  of  the  record,  and  to  file  a  supplemental 
brief,  for  the  purpose  of  raising  upon  the  record  of  this 
court,  and  presenting  for  argument,  the  question  whether 
or  not  the  provisions  of  the  Charter  of  the  City  of  Port- 
land under  which  the  assessment  was  made  are  uncon- 
stitutional and  void,  and  in  contravention  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United 
States.  The  application  was  presented  when  the  case 
was  heard,  and  the  parties  were  permitted  to  go  into 
the  argument  of  the  constitutional  question,  with  a  view 
to  a  full  hearing,  should  it  be  considered  that  the  ques- 
tion was  pertinent  under  the  issues  made  by  the  plead- 
ings. Leave  to  make  the  additional  assignments  and 
file  the  supplemental  brief  is  granted,  so  that  the  record 
may  show  what  was  done. 

We  are  of  the  opinion,  however,  that  the  federal  ques- 
tion cannot  be  considered,  as  it  is  not  appropriately  pre- 
sented by  the  record.  The  complaint  sets  up  with  some 
minutiae  the  history  of  the  proceedings  which  they  desire 
to  have  annulled  and  set  aside ;  but  it  nowhere  sets 
forth  any  particular  section  or  provision  of  the  Charter 
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of  the  City  of  Portland,  nor  does  it  claim  in  any  manner 
that  any  provision  of  said  charter  is  unconstitutional, 
either  under  the  state  constitution  or  that  of  the  United 
States,  and  in  no  way  does  it  present  the  question  as  to 
the  unconstitutionality  of  the  charter,  or  of  the  proceed- 
ings of  which  they  complain  had  thereunder,  as  a  careful 
resume  of  the  complaint  will  show.  Several  complain- 
ants have  joined  in  the  suit,  and  after  setting  out  their 
status  as  plaintiffs,  and  describing  the  lots  owned  by 
them,  they  allege  that  all  the  real  property  abuts  upon, 
and  is  situate  within  one  hundred  feet  of,  the  street  to  be 
improved.  They  show  the  incorporation  of  the  Trinidad 
Asphalt  Paving  Company  and  the  Portland  Bituminous 
Paving  &  Improvement  Company,  and  the  purposes 
thereof;  that  on  the  third  of  May,  1893,  a  petition  was 
presented  to  the  common  council  for  the  improvement 
of  Sixth  Street,  and  that  by  resolution  it  caused  the 
auditor  and  clerk  of  said  city  to  give  notice  of  the  pro- 
posed improvement. 

Then  follows  this  allegation :  "That  no  other  or  further 
notice  for  the  improvement  of  Sixth  Street  between  the 
points  named  was  ever  published,  and  that  said  notice  is 
void  for  the  reason  that  it  does  not  specify  with  conven- 
ient certainty  the  street  or  part  thereof  to  be  improved, 
or  the  kind  of  improvement  to  be  made,  and  no  notice 
for  the  improvement  of  said  street,  as  required  by  the 
charter  of  said  city,  has  ever  been  published ;  that  no 
other  or  further  petition  for  the  improvement  *  *  * 
was  ever  presented  to  said  common  council,  save  the  one 
presented  May  3,  1893  ;  that  said  petition  presented  May 
3,  1893,  as  well  as  the  action  of  the  common  council 
thereon,  and  said  notice  published  in  pursuance  thereof, 
was  and  is,  and  each  of  them  is,  void  and  unauthorized, 
for  the  reason  that  said  petition  was  not  signed  by  the 
owners  of  one-half  of  the  property  to  be  affected  by  said 
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proposed  improvement,  and  the  owners  of  one-half  of 
the  property  abutting  upon  said  street,  and  lying  between 
the  points  named,  and  affected  by  said  proposed  improve- 
ment, have  never  petitioned  therefor.' '  The  particulars 
are  specified  wherein  it  is  thought  the  petition  is  insuf- 
ficient. They  allege  further  that  the  parties  securing 
the  contract  for  doing  the  work  were  guilty  of  certain 
fraud  ;  that  on  June  7, 1893,  the  common  council  passed 
Ordinance  No.  8327,  which  provides  for  the  manner  of 
making  the  improvement ;  that  bids  were  advertised  for, 
a  remonstrance  filed,  which  the  council  failed  to  pass 
upon,  and  thereafter  the  contract  for  making  the  im- 
provement was  entered  into ;  that  the  contractor  failed 
to  do  the  work  in  accordance  with  the  specifications 
thereof;  and  that  on  September  11,  1893,  the  common 
council,  acting  arbitrarily  and  fraudulently,  and  disre- 
garding the  protests  of  plaintiffs,  pretended  to  accept  the 
work  done  under  the  contract.  The  assessments  made 
upon  the  lots  and  property  of  plaintiffs,  and  the  entry 
thereof  upon  the  docket  of  city  liens,  are  shown,  and 
then  follow  these  allegations:  "That  said  proceedings 
of  said  City  of  Portland  for  the  improvement  of  said 
Sixth  Street,  and  ordinances  passed  in  pursuance  thereof, 
as  well  as  said  assessment  attempted  to  be  levied  to  pro- 
vide the  fund  for  the  payment  of  the  same,  and  contract 
let  for  the  improvement  of  said  street,  are,  and  each  of 
them  is,  null  and  void,  for  the  reasons,  in  addition  to 
the  reasons  hereinbefore  shown,  that  there  was  an  un- 
lawful combination  between  the  bidders  for  said  contract, 
and  that  said  contracts  were  fraudulently  let  for  a  gross 
and  outrageous  price  for  the  work,  and  that  no  notice 
of  said  assessment  was  ever  given  prior  to  the  entry 
thereof  in  the  docket  of  city  liens."  After  the  guarantee 
of  the  contractors  is  shown,  they  further  allege  "that 
said  pretended  proceedings  of  said  common  council  for 
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the  improvement  of  Sixth  Street,  and  all  resolutions, 
notices,  and  ordinances  passed  in  pursuance  thereof,  and 
the  assessment  pretended  to  be  levied  upon  the  property 
for  the  payment  of  the  same,  were,  and  each  of  them 
is,  null  and  void,"  and,  in  effect,  that  a  warrant  had 
been  issued,  and  the  chief  of  police  was  proceeding  to 
enforce  the  collection  of  assessments  by  sales  of  the 
property,  and  "that  there  is  no  valid  assessment  against 
any  of  said  lots  of  ground,  and  said  warrants  have  been 
issued  without  authority  of  law." 

The  assignments  of  error,  as  contained  in  the  abstract 
of  the  record,  Nos.  1,  2,  3,  4,  5  and  6,  pertain  to  the  ex- 
ceptions taken  to  the  findings  of  the  referee,  to  whom  the 
case  was  referred  by  the  court  below  to  take  the  testimony 
and  make  his  findings  of  fact  and  law.  Assignment  No. 
7  is  as  follows:  "The  court  erred  in  holding  and  de- 
ciding that  said  petition,  filed  May  3,  1893,  for  the  im- 
provement of  Sixth  Street,  was  not  void  on  its  face;" 
and  (No.  8)  "in  holding  and  deciding  that  said  petition 
filed  May  3,  1893,  gave  the  common  council  of  the  City 
of  Portland  jurisdiction  to  act  in  the  matter  of  said  im- 
provement of  said  Sixth  Street."  Assignments  9,  10, 11, 
12,  13,  14,  15  and  16  refer  to  the  findings  of  the  referee 
touching  the  holdings  and  property  ownership  of  several 
of  the  petitioners.  Assignment  No.  17  reads:  "The 
court  erred  in  computing  or  taking  into  account  the  area 
of  any  of  said  lots,  in  estimating  the  amount  of  property 
signed  for  on  said  petition;"  (18)  "the  court  erred  in 
holding  and  deciding  that  the  owners  of  one-half  the 
amount  of  property  abutting  on  Sixth  Street,  and  affected 
by  said  improvement,  had  signed  said  petition  therefor;" 
(19)  "the  court  erred  in  not  holding  and  deciding  that 
the  owners  of  one-half  of  the  property  abutting  on  Sixth 
Street,  and  affected  by  said  improvement,  had  not  signed 
said  petition;"    and  (20)  "the  court  erred  in  dismiss- 
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ing  plaintiffs'  complaint,  and  in  awarding  defendants 
their  costs  and  disbursments."  The  additional  assign- 
ments which  the  appellants  are  permitted  to  make  are  as 
follows:  (21)  "That  the  assessment  sought  to  be  en- 
forced in  this  case  is  void,  for  the  reason  that  it  rests 
upon  an  act  that  went  into  effect  after  its  inception,  and 
to  give  the  act  such  retroactive  effect  is  contrary  to  the 
state  and  federal  constitutions,  and  principles  denomi- 
nated the  'law  of  the  land,'  and  in  contravention  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States;"  and  (22)  "that  the  assessment  upon  the  prop- 
erty of  plaintiffs  for  the  improvement  of  Sixth  Street  was 
laid  without  regard  to  any  question  of  benefits  to  the 
property,  and  under  a  rule  which  excluded  any  inquiry 
as  to  special  benefits,  and  constitutes  a  taking,  under  the 
guise  of  taxation,  of  private  property  for  public  use,  with- 
out compensation,  amounting  to  a  taking  of  property 
without  due  process  of  law,  in  contravention  of  Section 
18  of  the  Constitution  of  the  State  of  Oregon  and  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  and  the  said  assessment  and  the  charter  provis- 
ions under  which  it  was  laid  are  unconstitutional  and 
void."     These  constitute  all  the  assignments  of  error. 

The  reason  advanced  for  the  twenty-first  assignment 
is  that  the  respondent  had  recently  filed  a  supplemental 
brief,  wherein  it  was  urged  that  by  section  156  of  the 
charter  of  1898  the  assessment  complained  of  was  cured 
and  rendered  valid.  In  our  decision  of  the  case  thus 
far  we  have  had  no  occasion  to  refer  to  the  said  sup- 
posed curative  section,  and  have  made  no  application  of 
it  to  the  present  controversy ;  hence,  the  assignment  is 
without  relevancy.  It  will  thus  be  seen,  from  a  syn- 
opsis of  the  complaint  and  the  findings  of  the  referee, 
that  no  question  has  been  made  upon  the  record  touch- 
ing the   unconstitutionality  of   any  clause  of   the  city 
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charter,  whether  measured  by  the  Constitution  of  the 
State  of  Oregon  or  of  the  United  States.  But  now,  for  the 
first  time,  when  the  case  has  come  on  for  argument,  the 
appellants  seek  to  present  the  federal  question,  special 
reliance  being  had  upon  the  case  of  Dewey  v.  City  of  Des 
Moines,  173  U.  S.  193  (19  Sup.  Ct.  379),  as  indicative  of 
the  question  being  properly  before  us.  In  that  case  it 
is  held,  in  accordance  with  the  uniform  utterances  of  the 
Supreme  Court  of  the  United  States,  that,  " while  no  par- 
ticular form  of  words  is  necessary  to  raise  a  federal  ques- 
tion which  may  be  reviewed  by  the  supreme  court,  yet 
there  must  be  something  in  the  record  before  the  state 
court  which  at  least  would  call  its  attention  to  the  fed- 
eral question  as  one  relied  on  by  the  party ;  and  then, 
if  the  decision  of  the  state  court,  while  not  noticing  the 
question,  was  such  that  the  judgment,  in  its  necessary 
effect,  was  a  denial  of  the  right  claimed  or  referred  to, 
this  is  sufficient."  Two  questions  of  federal  import  were 
sought  to  be  presented,  one  of  which  was  deemed  to  have 
been  properly  assigned  in  the  state  court,  and  the  above 
ruling  was  respecting  it.  The  other  was  held  not  to 
have  been  well  assigned.  Concerning  this  it  was  said 
(  Mr.  Justice  Peckham  speaking  for  the  court):  "No 
question  of  a  federal  nature  claimed  under  the  Constitu- 
tion of  the  United  States  can  be  said  to  have  been  made 
by  the  mere  allegation  4  that  the  amount  of  said  tax  is 
greater  than  the  reasonable  market  value  of  said  lots, 
whether  considered  singly  or  together,  the  assessment 
against  each  particular  lot,  being  greater  in  amount  than 
the  value  of  such  particular  lot,  and  the  aggregate  assess- 
ment being  greater  in  amount  than  the  reasonable  market 
value  of  all  of  said  lots  taken  together,  and  that  said 
defendants  are  seeking  to  enforce,  as  against  plaintiff, 
not  merely  a  sale  of  said  lots,  but  also  to  compel  plaintiff 
to  pay  the  full  amount  of  said  tax,  regardless  of  what- 


Oct.  1899.]       Allen  v.  City  op  Portland.  457 

ever  sum  said  lots  may  be  sold  for,  and  regardless  of  the 
actual  value  of  the  same.'  There  is  nothing  else  in  the 
record  which  can  be  said  to  raise  this  federal  right  or 
claim." 

In  Powell  v.  Brunswick  County,  150  U.S.  433  (14  Sup. 
Ct.  166),  it  was  held,  in  accord  with  previous  decisions 
of  the  same  court,  that  the  certificate  of  the  presiding 
judge  of  the  state  court  as  to  the  existence  of  a  federal 
question  in  the  record  was  not  alone  sufficient  to  confer 
jurisdiction  upon  the  federal  supreme  court.  Such  a 
question  must  in  reality  exist  by  the  record.  Passing  to 
the  manner  in  which  it  should  appear,  Mr.  Chief  Justice 
Fuller  says  :  "As  many  times  reiterated,  it  is  essential 
to  the  maintenance  of  jurisdiction  upon  the  ground  of 
erroneous  decision  as  to  the  validity  of  a  state  statute, 
or  a  right  under  the  Constitution  of  the  United  States, 
that  it  should  appear  from  the  record  that  the  validity  of 
such  statute  was  drawn  in  question  as  repugnant  to  the 
constitution,  and  that  the  decision  sustained  its  validity, 
or  that  the  right  was  specially  set  up  or  claimed  and 
denied.  If  it  appear  from  the  record  by  clear  and  neces- 
sary intendment  that  the  federal  question  must  have 
been  directly  involved,  so  that  the  state  court  could  not 
have  given  judgment  without  deciding  it,  that  will  be 
sufficient ;  but  resort  cannot  be  had  to  the  expedient  of 
importing  into  the  record  the  legislation  of  the  state  as 
judicially  known  to  its  courts,  and  holding  the  validity 
of  such  legislation  to  have  been  drawn  in  question,  and 
a  decision  necessarily  rendered  thereon,  in  arriving  at 
conclusions  upon  the  matters  actually  presented  and  con- 
sidered. A  definite  issue  as  to  the  validity  of  the  statute 
or  the  possession  of  the  right  must  be  definitely  de- 
ducible  from  the  record,  before  the  state  court  can  be 
held  to  have  disposed  of  such  a  federal  question  by  its 
decision. M    In  Oxley  Stave  Co.  v.  Butler  County,  166  U.  S. 
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648  (17  Sup.  Ct.  709),  Mr.  Justice  Harlan  says:  "This 
court  may  re-examine  the  final  judgment  of  the  highest 
court  of  a  state  when  the  validity  *  *  *  of  a  statute 
of  or  an  authority  exercised  under  any  state  is  'drawn  in 
question'  on  the  ground  of  repugnancy  to  the  constitu- 
tion, treaties,  or  laws  of  the  United  States,  and  the  de- 
cision is  in  favor  of  its  validity."  And  this  must  appear 
on  the  face  of  the  record  :  Miller  v.  Cornwall  JR.  R.  Co., 
168  U.  S.  132  (18  Sup.  Ct.  34).  Again,  as  to  the  manner 
in  which  the  question  should  appear.  Mr.  Chief  Justice 
Taney,  in  Maxwell  v.  Netvbold,  59  U.  S.  (18  How.)  511, 
516,  says:  "The  questions  raised  and  decided  in  the 
state  circuit  court  point  altogether  for  their  solution  to 
the  laws  of  the  state,  and  make  no  reference  whatever 
to  the  constitution  or  laws  of  the  United  States.  Un- 
doubtedly this  did  not  preclude  the  plaintiffs  in  error 
from  raising  the  point  in  the  supreme  court  of  the  state, 
if  it  was  involved  in  the  case  as  presented  to  that  court. 
And  whether  a  writ  of  error  from  this  court  will  lie  or 
not  depends  upon  the  questions  raised  and  decided  m 
that  court.  But  neither  of  the  questions  made  there  by 
the  errors  assigned  refer  in  any  manner  to  the  constitu- 
tion or  laws  of  the  United  States,  except  the  third,  and 
the  language  of  that  is  too  general  and  indefinite  to  come 
within  the  provisions  of  the  act  of  congress  or  the  de- 
cisions of  this  court.  It  alleges  that  the  charge  of  the 
court  was  against,  and  in  conflict  with,  the  constitution 
and  laws  of  the  United  States.  But  what  right  did  he 
claim  under  the  Constitution  of  the  United  States  which 
was  denied  him  by  the  state  court?  Under  what  clause 
of  the  constitution  did  he  make  his  claim  ?  And  wrhat 
right  did  he  claim  under  an  act  of  congress?  And  under 
what  act,  in  the  wide  range  of  our  statutes,  did  he  claim 
it?  The  record  does  not  show,  nor  can  this  court  under- 
take to  determine,  that  the  question  as  to  the  faith  and 
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credit  due  to  the  record  and  judicial  proceedings  in  Ohio 
was  made  or  determined  in  the  state  court,  or  that  the 
court  ever  gave  any  opinion  on  the  question." 

In  Hoyt  v.  Shelden,  66  U.  S.  (1  Black),  518,  521,  the 
learned  chief  justice  says  :  "This  provision  of  the  con- 
stitution is  not  referred  to  in  the  plaintiff's  bill  of  com- 
plaint in  the  state  court,  nor  in  any  of  the  proceedings 
there  had.  It  is  true,  he  sets  out  the  act  of  the  legisla- 
ture of  New  Jersey,  the  proceedings  and  decree  of  the 
chancery  court  of  that  state  under  it,  and  the  sale  of  the 
property  in  dispute  by  the  authority  of  the  court,  which 
he  alleges  transferred  the  title  to  the  vendee,  under  whom 
he  claims,  and  charges  that  the  assignment  set  up  by 
the  defendants  was  fraudulent  and  void,  for  the  reasons 
stated  in  his  bill.  But  all  of  the  matters  put  in  issue  by 
the  bill  and  answers,  and  decided  by  the  state  court,  were 
questions  which  depended  for  their  decision  upon  princi- 
ples of  law  and  equity,  as  recognized  and  administered  in 
the  State  of  New  York,  and  without  reference  to  the  con- 
struction or  effect  of  any  provision  in  the  constitution  or 
any  act  of  congress.  This  court  has  no  appellate  power 
over  the  judgment  of  a  state  court  pronounced  in  such  a 
controversy,  and  this  writ  of  error  must  therefore  be  dis- 
missed for  want  of  jurisdiction."  And  again,  in  Say- 
ward  v.  Denny,  158  U.  S.  180  (15  Sup.  Ct.  777),  it  is 
said  :  "The  contention  is  that  the  result  of  the  rulings 
and  decisions  of  the  trial  court  in  these  respects,  as 
affirmed  by  the  supreme  court,  was  to  hold  plaintiff  in 
error  conclusively  bound*  by  the  judgment  rendered 
against  Crawford  in  any  action  'in  which  he  was  not  a 
party,  and  of  which  he  had  no  notice,'  and  that  this 
was,  in  effect,  to  deprive  him  of  his  property  without 
due  process  of  law,  or  to  deny  him  equal  protection  of 
the  laws,  and  amounted  to  a  decision  adverse  to  the 
right,  privilege,  or  immunity  of  plaintiff  in  error  under 
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the  constitution,  of  being  protected  from  such  depriva- 
tion or  denial.  But  it  nowhere  affirmatively  appears 
from  the  record  that  such  a  right  was  set  up  or  claimed 
in  the  trial  court  when  the  demurrer  to  the  complaint 
was  overruled,  or  evidence  admitted  or  excluded,  or  in- 
structions given  or  refused,  or  in  the  supreme  court  in 
disposing  of  the  rulings  below.  *  *  *  We  are  not 
called  on  to  revise  these  views  of  the  principles  of  general 
law  considered  applicable  to  the  case  in  hand."  If  there 
has  been  any  modification  of  the  views  expressed,  as  was 
said  by  Mr.  Justice  Harlan  in  Oxley  Stave  Co.  v.  Butler 
County,  166  U.  S.  648  (17  Sup.  Ct.  709),  it  has  been  only 
in  the  particular  that  it  is  not  always  necessary  to  refer 
to  the  precise  words  or  to  the  particular  section  of  the 
constitution  under  which  some  right,  title,  privilege,  or 
immunity  is  claimed,  and  that  it  is  sufficient  if  it  appears 
affirmatively  from  the  record  that  a  right,  title,  privilege, 
or  immunity  is  specially  set  up  or  claimed  under  that 
instrument  or  under  the  authority  of  the  United  States. 
See,  also,  as  bearing  upon  the  question,  Chicago,  B.  &  Q. 
R.  R.  Co.  v.  City  of  Chicago,  166  U.  S.  226  (17  Sup.  Ct. 
581);  Levy  v.  Superior  Cottrt  of  San  Francisco,  167  U.S. 
175  (17  Sup.  Ct.  769);  Louisville  &  Nashville  R.  R.  Co.  v. 
City  of  Louisville,  166  U.  S.  709  (17  Sup.  Ct.  725). 

While  these  cases  are  all  touching  the  requisite  state 
of  the  record  for  the  conferring  of  jurisdiction  upon  the 
Supreme  Court  of  the  United  States  by  writ  of  error  to 
the  highest  court  of  a  state,  we  take  it  to  be  a  principle 
of  law  deducible  from  them  that  it  is  not  sufficient  to 
assign  error  upon  the  federal  question  for  the  first  time 
in  the  supreme  court  of  the  state,  unless  by  fair  inference 
and  intendment  it  may  be  said  to  exist  in  the  record  as 
made  by  the  parties  in  the  trial  court.  "If  it  appear 
from  the  record,"  as  was  said  in  Powell  v.  Brunswick 
County,  150  U.  S.  433  (14  Sup.  Ct.  166),  "by  clear  and 
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necessary  intendment,  that  the  federal  question  must 
have  been  directly  involved,  so  that  the  state  court  could 
not  have  given  judgment  without  deciding  it,  that  will  be 
sufficient."  Unless  the  federal  question  does  so  appear, 
by  fair  inference  or  necessary  intendment,  and  thereby 
become  involved  in  the  court's  final  disposition  of  the 
cause,  it  cannot  be  imported  into  the  case  by  a  declara- 
tion in  an  assignment  of  error  that  some  clause  of  the 
federal  constitution  has  been  violated  by  the  judgment 
or  decree.  Now,  this  is  a  suit  in  equity,  and  the  trial 
here  is  anew  upon  the  transcript  and  the  evidence  ac- 
companying it.  The  complaint  filed  nowhere  nor  in  any 
form  states  any  facts  which  can  reasonably  be  said  to 
present  or  involve  a  federal  question,  and  especially  does 
it  not  allege  any  facts  which  involve  the  question,  by  the 
remotest  inference,  which  the  counsel  seek  to  have  de- 
cided, viz.,  that  the  assessment  was  without  reference  to 
the  benefits  accruing  to  the  property,  and  which,  it  is 
alleged  in  the  assignment  of  error  for  the  first  time,  re- 
sulted in  the  taking  of  property  without  due  process  of 
law.  Furthermore,  in  the  testimony  taken  in  the  court 
below,  there  is  no  proof  going  to  the  question  of  the 
benefits  derived  from  the  assessment,  or  tending  in  any 
manner  to  show  that  the  assessment  was  in  excess  of  the 
benefits  accruing  to  the  property  by  reason  of  the  im- 
provement. So  that,  nowhere  in  the  proceedings,  as  ex- 
hibited by  the  record  or  testimony,  is  the  federal  question 
raised  or  presented,  nor  can  it  be  said  to  be  involved. 
As  was  the  case  in  Hoyt  v.  Shelden,  66  U.  S.  (1  Black), 
518,  all  the  matters  put  in  issue  by  the  complaint  and  the 
subsequent  pleadings,  and  also  all  matters  which  are 
germane  and  might  properly  arise  under  the  proofs  made 
and  decided  by  the  court  below,  were  questions  which 
depended  for  their  decision  upon  principles  of  law  and 
equity,  as  administered  by  the  courts  of  the  state,  and 
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without  reference  to  the  construction  or  effect  of  any  pro- 
vision of  the  federal  constitution.  So  that,  being  called 
upon  here  to  try  the  case  upon  the  transcript  and  the 
evidence  as  brought  from  the  court  below,  we  feel  en- 
tirely unauthorized  to  go  outside  of  the  record  and  pass 
upon  a  mooted  federal  question,  which  is  manifestly 
foreign  to,  and  without  the  scope  of,  the  controversy  as 
made.  These  considerations  affirm  the  decree  of  the 
court  below,  and  it  is  so  ordered.  Affirmed. 


Decided  26  June,  1899. 
^g~Jg  STATE  t\  MORSE. 
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1 35     462  *"  CuiMINALi  Law— Competency  of  Juror.— Although  a  Juror  stated  that  he 

f48      427  naa"  talked  with  persons  who  Keemed  to  have  considerable  knowledge  con- 

I  ccrnlng  the  case,  and  had  an  opinion  as  to  the  guilt  or  innocence  of  defendant 

which  It  would  take  evidence  to  remove,  he  Is  nevertheless  competent,  where 
it  appeared  from  his  examination  as  a  whole  that  he  could  give  the  defendant 
a  lair  trial,  and  that  his  opinion  would  readily  yield  to  the  evidence,  if  unsup- 
ported thereby. 

2.  Bias  of  Juror— Trial.— The  ruling  of  the  trial  court  on  a  challenge  to  a  Juror 
for  bias  will  not  be  disturbed,  unless  the  Juror's  disqualification  is  clearly 
shown  as  a  matter  of  law:  State  v.  Olberman,  33  Or.  556,  followed. 

8.  Stock  Brand  as  Evidence.— Evidence  of  the  brand  used  by  the  prosecuting 
witness  Is  competent  on  the  trial  of  one  charged  with  stealing  his  stock  as  a 
step  in  the  Identification  of  the  missing  animals. 

4.  Impeaching  Evidence.— Defendant's  counsel  asked  the  prosecuting  witness 

if  he  did  not  make  a  certain  statement  at  a  specified  time  and  place  to  certain 
named  persons,  and  afterwards  introduced  witnesses  to  impeach  defendant's 
negative  answer.  Thereafter  the  state  called  one  of  the  persons  named  In  the 
Impeaching  question,  who  testified  that  he  was  present  at  the  time  referred 
to,  but  did  not  hear  the  prosecuting  witness  make  the  statement  testified  to 
by  the  other  witnesses.  Held,  that  it  was  then  proper  to  refuse  to  permit 
defendant  to  show  that  the  statements  took  place  after  the  witness  called  by 
the  state,  and  whose  name  was  mentioned  In  the  impeaching  question,  had 
left  the  place.  After  defendant  had  fixed  the  time,  place  and  persons  present, 
he  will  not  be  permitted  to  change  or  vary  them. 

5.  Hearsay  Evidence.— Evidence  that  one  of  the  defendants  Jointly  indicted 

for  stealing  horses  stated  to  a  witness  some  time  prior  to  the  taking  of  the 
horses  that  he  had  authority  from  the  prosecuting  witness  to  gather  up  the 
horses-  and  dispose  of  them,  is  not  admissible  upon  the  separate  trial  of 
another  defendant,  since  it  is  purely  hearsay:  State  v.  Fletcher,  24  Or.  295, 
applied. 

6.  Argument  of  Counsel— Reading  Papers  Not  in  Evidence.— Defendant's 
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affidavit  lor  a  continuance,  where  not  offered  in  evidence,  cannot  be  read  and 
commented  on  by  the  state's  attorney  in  the  argument  to  the  Jury :  State  v. 
Baker,  23  Or.  441,  cited. 

7.  Harmless  Error.— Error,  in  that  the  state's  attorney  read  to  the  Jury  and 
commented  on  parts  of  defendant's  affidavit  for  a  continuance,  which  was  not 
in  evidence,  was  harmless  where  defendant  testified  in  his  own  behalf  to  sub- 
stantially the  same  facts  as  those  set  forth  in  the  affidavit. 

From  Umatilla :     Stephen  A.  Lowell,  Judge. 

Zibe  Morse  appeals  from  a  conviction  of  larceny. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Carter  &  Raley  and  Thomas  Fitz  Gerald,  with  an  oral  argu- 
ment by  Mr.  J.  H.  Raley  and  Mr.  Fitz  Gerald. 

For  the  state  there  was  a  brief  over  the  names  of  D. 
R.  N.  Blackburn,  Attorney-General,  Henry  J.  Bean,  Dis- 
trict Attorney,  and  James  A.  Fee,  with  an  oral  argument 
by  Mr.  Bean  and  Mr.  Fee. 

Mr.  Justice  Bean  delivered  the  opinion. 

The  defendant  was  indicted  jointly  with  Augustus  Hill 
and  Jack  Ogg,  for  the  crime  of  larceny  in  stealing  fifty- 
two  head  of  horses,  the  property  of  Peter  Nelson.  He 
was  tried  separately,  and  convicted,  and  from  the  judg- 
ment rendered  thereon  he  appeals. 

1.  The  first  three  assignments  of  error  relate  to  the 
overruling  of  the  defendant's  challenge  of  the  jurors  Car- 
ney, Nelson,  and  Rose,  for  cause.  The  Carney  case,  being 
the  strongest  for  the  defendant,  will  be  the  only  one  con- 
sidered. On  his  examination  by  the  defendant's  counsel, 
he  stated  that  he  was  acquainted  with  the  prosecuting 
witness  and  the  defendant ;  that  he  had  heard  a  good 
deal  about  the  case,  and  had  talked  with  persons  who 
seemed  to  have  considerable  knowledge  concerning  it, 
but  did  not  know  whether  they  were  witnesses  or  not ; 
that  from  what  he  had  heard  and  read  he  had  formed  an 
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opinion  as  to  the  guilt  or  innocence  of  the  defendant, 
which  he  still  retained,  and  which  it  would  take  evidence 
to  remove;  that  he  had  no  bias  or  prejudice  which  would 
prevent  him  from  giving  the  defendant  a  fair  and  impar- 
tial trial,  and,  if  selected  as  a  juror,  would  certainly  try 
to  do  so ;  that  he  heard  a  little  of  the  testimony  on  a 
former  trial,  and  had  heard  a  great  deal  on  the  outside, 
and,  in  answer  to  a  leading  question,  said  he  thought 
the  opinion  he  then  entertained  would  hinder  him  from 
giving  the  defendant  a  fair  and  impartial  trial.  He  was 
thereupon  challenged  for  cause,  and  upon  examination 
by  the  district  attorney  stated  that,  if  accepted  as  a 
juror,  he  should  certainly  endeavor  to  try  the  case  fairly 
and  impartially,  upon  the  testimony  of  the  witnesses  and 
the  law  as  given  by  the  court,  although  he  felt  that  his 
previous  opinion  would  make  it  more  difficult  for  him  to 
do  so ;  that,  if  he  should  hear  persons  whom  he  cred- 
ited and  believed  contradict  what  he  had  already  heard, 
without  their  being  under  oath,  it  would  have  a  ten- 
dency to  remove  the  opinion  or  impression  that  he  then 
had,  and  would  offset  what  he  had  already  heard  ;  that, 
if  accepted  as  a  juror,  he  thought  he  could  try  the  case 
fairly  and  impartially,  totally  disregarding  anything  he 
had  heard  concerning  the  guilt  or  innocence  of  the  de- 
fendant ;  that  he  could  listen  to  the  testimony  of  the 
witnesses  and  the  instruction  of  the  court,  and  render  a 
verdict  accordingly,  disregarding  all  he  had  heard  out- 
side concerning  the  matter.  The  challenge  was  there- 
upon resisted  by  the  counsel  for  the  state,  and,  in  answer 
to  questions  propounded  by  the  couft,  the  juror  said  he 
felt  that  he  could  disregard  his  previous  opinions,  and 
try  the  case  entirely  upon  the  evidence  as  given  upon 
the  stand  and  the  law  as  given  by  the  court,  although  he 
had  heard  a  good  deal  about  the  case,  and,  of  course, 
had  some  idea  in  regard  to  it. 
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The  condition  of  the  juror's  mind,  as  thus  disclosed 
by  his  examination,  indicates  that  his  opinion  was  not  of 
a  fixed  and  determined  character,  but  was  so  unsubstan- 
tial that  contradiction  from  any  reliable  source  would 
be  as  readily  accepted  as  true  as  the  statements  upon 
which  such  opinion  was  formed,  aud  would  remove  any 
impression  he  then  had.  His  examination  by  the  court 
and  counsel  was  exhaustive,  and  carefully  conducted, 
and  we  do  not  think  that  it  shows  his  opinion  to  be  of 
such  a  character  as  to  disqualify  him  as  a  matter  of  law. 
He  evidently  had  no  prejudice  against  the  defendant, 
and,  so  far  as  we  can  see  from  his  examination,  there 
was  no  such  prejudgment  of  the  case  as  would  prevent 
him  from  sitting  as  a  fair  and  impartial  juror.  His 
answers  to  the  questions  propounded  were  not  those  of 
a  positive  man,  hasty  to  judge  and  prompt  to  condemn, 
but  rather  of  a  careful,  conscientious  man  with  an  obvi- 
ous purpose  to  conceal  nothing  from  his  interrogators. 
It  is  true  he  had  formed  some  opinion  concerning  the 
guilt  or  innocence  of  the  defendant,  but  he  seemed  con- 
scious of  the  fact  that  he  could  disregard  all  he  had 
heard  of  the  case,  and  try  it  on  the  evidence  produced. 
We  cannot  think,  under  these  circumstances,  that  his 
disqualification  was  so  apparent  as  to  render  the  over- 
ruling of  the  challenge  reversible  error. 

2.  We  have  repeatedly  held,  and  it  may  now  be  re- 
garded as  the  settled  law  of  this  state,  that  the  qualifi- 
cation of  a  juror,  when  challenged  for  actual  bias,  is 
primarily  a  question  for  the  trial  court,  and  that  its  find- 
ings will  not  be  disturbed  on  appeal  unless  the  disquali- 
fication is  clearly  shown  as  a  matter  of  law :  Kumli  v. 
Southern  Pac.  Co,,  21  Or.  505  (28  Pac.  637)  ;  State  v. 
Brown,  28  Or.  147  (41  Pac.  1042) ;  State  v.  Kelly,  28  Or. 
225  (52  Am.  St.  Rep.  777,  42  Pac.  217)  ;     State  v.  Olber- 

35JOR.-30. 
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man,  33  Or.  556  (55  Pac.  866).  For,  as  said  in  Kumli 
v.  Southern  Pac.  Co.,  21  Or.  505  (28  Pac.  637) :  "It  is 
ordinarily  more  safe  and  just  to  the  juror,  and  the  cause 
of  truth,  to  trust  to  the  impression  made  upon  the  trial 
court,  which  heard  his  testimony  and  noticed  his  manner 
and  appearance  while  under  examination,  subject  to  the 
scrutiny  of  counsel,  than  to  any  written  or  reported  state- 
ment of  his  testimony.  His  tone,  temperament,  and  per- 
sonal peculiarities,  as  exhibited  on  his  examination,  and 
which  do  not  appear  in  the  written  report  of  his  testi- 
mony, are  important  factors  in  determining  his  compe- 
tency as  a  juror.  If  a  person  called  as  a  juror,  on  his 
examination  when  challenged,  discloses  that  he  has  a 
fixed  and  definite  opinion  in  the  case  on  the  merits,  and 
nothing  further  is  shown,  the  court  ought,  as  a  matter  of 
law,  to  reject  him  as  incompetent.  Such  a  juror  neces- 
sarily does  not  stand  indifferent  between  the  parties,  and 
it  matters  little  from  what  source  he  received  the  infor- 
mation upon  which  his  opinion  is  based.  If,  however, 
he  has  no  fixed  belief  or  prejudice,  and  is  able  to  say  he 
can  fairly  try  the  case  on  the  evidence,  freed  from  the 
influence  of  such  opinion  or  impression,  his  competency 
becomes  a  question  for  the  trial  court,  in  the  exercise  of 
a  sound  discretion,  and  its  findings  ought  not  to  be  set 
aside  by  an  appellate  court  unless  the  error  is  manifest. 
'No  less  stringent  rules,'  says  Mr.  Justice  Waite,  'should 
be  applied  by  the  reviewing  court  in  such  a  case  than 
those  which  govern  in  the  consideration  of  motions  for 
new  trial  because  the  verdict  is  against  the  evidence.  It 
must  be  made  clearly  to  appear  that  upon  the  evidence 
the  court  ought  to  have  found  the  juror  had  formed  such 
an  opinion  that  he  could  not  in  law  be  deemed  impartial. 
The  case  must  be  one  in  which  it  is  manifest  the  law  left 
nothing^to  the  conscience  or  discretion  of  the  court:' 
Reynolds  v.  United  States,  98  U.  S.  156." 
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3.  The  fourth,  fifth,  sixth,  and  seventh  assignments 
of  error  present  practically  but  one  question,  viz.,  the 
competency  of  the  evidence  of  the  stock  brand  of  the 
prosecuting  witness,  and  the  record  thereof  made  after 
the  crime  is  alleged  to  have  been  committed  and  a  few 
days  before  the  trial.  This  is  substantially  the  same 
question  as  just  decided  in  the  case  of  State  v.  Hanna,  ante 
195  (57  Pac.  629) ,  who  was  indicted  for  and  convicted  of 
buying  and  receiving  the  property  described  in  the  indict- 
ment in  this  case,  as  having  been  stolen  by  the  present 
defendant  and  his  associates.  The  testimony  in  relation 
to  the  ownership,  description,  and  identification  of  the 
property  was  practically  the  same  in  the  two  cases,  and 
what  is  said  in  the  Hanna  Case  concerning  the  relevancy 
and  competency  of  proof  of  Nelson's  brand,  and  the  pur- 
pose for  which  the  evidence  was  offered  and  admitted,  is 
applicable  here. 

It  is  argued,  however,  that  in  the  case  at  hand  there 
was  no  proof  of  ownership  other  than  by  means  of  the 
brand  ;  but  we  do  not  so  read  the  record,  and,  besides,  no 
such  question  was  raised  in  the  court  below.  The  sole 
question  there  made  was  as  to  the  competency  of  the 
testimony  identifying  and  describing  Nelson's  brand,  and 
showing  that  the  animals  alleged  to  have  been  stolen 
were  branded  therewith,  and  not  as  to  whether  the  state 
had  given  sufficient  proof  of  ownership  to  carry  the  case 
to  the  jury.  It  is,  therefore,  unnecessary  for  us  to  pass 
upon  this  phase  of  the  case ;  but,  if  the  question  was 
properly  here,  we  should  have  no  hesitancy  in  holding 
that  there  was  ample  evidence  of  ownership  to  support 
the  verdict.  Nelson  testified  that  he  was  the  owner  of 
seventy-five  or  one  hundred  head  of  horses,  describing 
them  in  a  general  way,  running  on  the  Badger  Spring 
Range,  which  were  branded  with  his  brand,  and  the  state 
gave  evidence  to  the  effect  that  about  that  number  of 
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horses,  answering  the  description  of  Nelson's,  and  so 
branded,  were  driven  from  the  range  by  the  defendant 
and  his  associates,  taken  by  them  to  Pendleton,  and  from 
there  shipped  to  and  received  at  the  Linnton  cannery, 
near  Portland. 

The  next  assignment  of  error  relates  to  the  admission 
of  the  testimony  of  the  witness  McCarty  as  to  the  owner- 
ship of  the  HC  horses,  found  with  those  alleged  to  have 
been  stolen  by  the  defendant  when  the  shipment  reached 
the  Linnton  cannery  in  Portland.  What  is  said  in  the 
case  of  State  v.  Hanna  on  this  question  is  also  applicable 
here. 

4.  It  is  next  claimed  that  the  court  erred  in  refusing 
to  permit  the  witness  Babb,  called  in  rebuttal  by  the  de- 
fendant, to  testify  as  to  the  length  of  time  a  certain  con- 
versation between  himself  and  the  prosecuting  witness 
continued.  It  appears  that  while  the  prosecuting  wit- 
ness was  on  the  stand,  he  was  asked,  upon  cross-exami- 
nation by  the  defendant,  for  the  purpose  of  impeachment, 
if  he  did  not  state  to  the  witness  Babb,  in  a  certain  saloon 
in  Pendleton,  on  a  certain  date,  in  the  presence  of  certain 
persons,  naming  them,  that  he  had  told  Jack  Ogg  to 
gather  up  his  scattering  horses,  ranging  in  towards  Echo 
and  north  of  Barnhardt's  Station,  and  sell  and  dispose 
of  them,  but  that  he  did  not  expect  him  to  take  the  entire 
band.  To  this  question  the  witness  answered  in  the 
negative,  and  defendant  thereupon  called  two  or  three 
persons  named  in  the  question,  who  testified  that  they 
were  present  at  the  time  indicated  and  heard  the  prose- 
cuting witness  make  the  statement  imputed  to  him. 
Thereafter  the  state  called  in  rebuttal,  among  others, 
one  of  the  persons  named  in  the  impeaching  question, 
who  testified  that  he  was  present  at  the  time  referred  to, 
but  did  not  hear  the  prosecuting  witness  make  the  state- 
ment testified  to  by  the  other  witnesses.     The  defendant 


June,  1899.]  State  v.  Morse.  469 

thereupon  recalled  the  witness  Babb,  and  offered  to  show 
by  him  that  the  conversation  to  which  he  alluded  took 
place  after  the  witness  called  by  the  state,  and  whose 
name  was  mentioned  in  the  impeaching  question,  had 
left  the  saloon  ;  but  the  court  refused  to  permit  the  in- 
troduction of  such  testimony,  and,  we  think,  properly. 
The  question  asked  the  prosecuting  witness  was  an  im- 
peaching question,  in  which  the  time,  place,  and  persons 
who  were  alleged  to  have  been  present  were  specified ; 
and  when  the  state  thereafter  undertook  to  show  by  some 
of  such  persons  that  no  such  conversation  took  place,  the 
defendant  could  not  shift  his  ground  by  saying  that  it 
did  not  take  place  at  the  time  and  in  the  presence  of  the 
persons  named  in  the  impeaching  question,  but  at  some 
other  or  different  time,  when  at  least  some  of  the  persons 
named  were  not  present. 

5.  The  next  assignment  of  error  is  based  on  the  ex- 
clusion of  the  testimony  of  the  witness  Sitton,  which  it 
is  claimed  would,  if  given,  have  tended  to  show  that 
some  time  prior  to  the  taking  of  the  horses  described  in 
the  indictment,  the  defendant  Ogg  stated  to  the  witness 
that  he  had  authority  from  the  prosecuting  witness  to 
gather  up  the  horses,  and  sell  and  dispose  of  them  ;  but 
these  declarations  of  Ogg  were  purely  hearsay,  and  fall 
within  the  rule  laid  down  in  the  case  of  State  v.  Fletcher, 
24  Or.  295  (33  Pac.  575). 

6.  The  next  and  last  assignment  of  error  is  based  on 
the  ruling  of  the  court  permitting  counsel  for  the  state, 
during  his  closing  argument  to  the  jury,  to  read  a  por- 
tion of  an  affidavit  for  a  continuance  previously  made 
by  the  defendant,  and  to  make  certain  comments  thereon. 
In  this  affidavit  the  defendant  swore  that  one  David 
McCarty  was  a  material  witness  in  his  behalf,  and,  if 
present,  "would  testify  that  he  purchased  of  him  [defend- 
ant]   horses  on  or  about  the   1st  of    November,   1898, 
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which  were  delivered  on  or  about  the  11th  day  of  No- 
vember, and  which  were  contained  in  the  cars  of  horses 
alleged  to  have  been  stolen  from  Peter  Nelson,  and  that 
none  of  the  horses  purchased  by  him  from  me  were 
branded  with  the  brand  of  Peter  Nelson."  Counsel, 
commenting  upon  this  affidavit,  called  the  jury's  atten- 
tion to  the  fact  that,  although  McCarty  was  a  witness  on 
behalf  of  the  defendant,  he  had  not  testified  to  the  facts 
set  forth  in  the  affidavit,  but  had  contradicted  them. 
This  affidavit  was  never  offered  or  admitted  in  evidence, 
and  should  not  have  been  referred  to  or  used  by  counsel : 
State-  v.  Baker,  23  Or.  441  (32  Pac.  161). 

7.  But  the  record  discloses  that  the  error,  if  any,  was 
harmless,  and  could  not  have  prejudiced  the  defendant 
in  any  way.  The  defendant  testified  in  his  own  behalf 
to  substantially  the  same  facts  as  stated  in  the  affidavit, 
— that  on  the  first  of  November,  1898,  he  met  the  wit- 
ness McCarty  at  the  depot  in  Pendleton,  and  sold  him  a 
car  load  of  horses,  which  he  was  to  deliver  about  the 
tenth  or  eleventh  of  the  month  to  Hanna;  that  Ogg 
sold  two  car  loads,  to  be  delivered  at  the  same  time  ;  that 
he  (defendant)  delivered  the  horses  to  Hanna  on  the 
eleventh,  and  got  a  part  of  them  from  the  Badger  Spring 
Range ;  that  none  of  the  horses  so  delivered  had  the 
quarter  circle  branded  upon  them,  but  were  HG,  HK, 
and  7HK  horses,  although  the  evidence  conclusively 
shows  that  no  horses  so  branded  were  in  the  shipment. 
The  witness  McCarty  testified  that  he  never  saw  any  of 
the  horses  until  they  were  on  the  road  between  Portland 
and  the  Linnton  cannery,  and  did  not  know  how  they 
were  branded  or  marked,  because  he  "never  made  it  a 
point  to  examine  brands,"  and  therefore  did  not  know 
whether  there  were  any  quarter  circle  N  horses  in  the 
shipment  received  from  Hanna  or  not.  In  view  of  this 
testimony,  the  reading  of  the  affidavit  and  the  comments 
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thereon  by  the  state '8  attorney  could  not,  in  our  opinion, 
have  prejudiced  the  defendant.  The  affidavit  was  not 
permitted  to  go  to  the  jury  as  evidence  in  the  case,  and 
its  use  by  counsel  amounted,  in  effect,  to  nothing  more 
than  a  memorandum  of  the  defendant's  testimony  as 
given  on  the  trial,  used  for  the  purpose  of  pointing  out 
the  conflict  between  it  and  that  of  the  witness  McCarty. 
We  are  of  the  opinion,  therefore,  that  the  record  presents 
no  substantial  error,  and  the  judgment  must  be  affirmed. 

Affirmed. 


Decided  6  November,  1899. 
BRAUER  i?.  CITY  OF  PORTLAND.  I  35~in| 

88    246 
[58  Pac.  861,  50  Pac.  117,  60  Pac.  379.]  ',— 

1.  Construction  of  Findings  op  Fact.— A  finding  that  a  public  employee  IJLJy* 

agreed  to  perform  the  duties  of  his  position  for  a  given  sum,  which  was  less 
than  his  legal  salary,  by  performing  such  duties  and  accepting  such  sum,  is 
not  a  finding  that  he  took  the  reduced  salary  pursuant  to  any  previous  agree- 
ment. 

2.  Municipal  Corporations— Salaries  of  Public  Officers.— The  accept- 

ance by  a  public  official  or  employee  of  less  than  the  salary  allowed  him  by       • 
law  is  not  a  waiver  of  his  right  to  the  balance,  provided  It  was  not  taken  as 
full  payment  and  in  pursuance  of  a  previous  agreement:  DeBoest  v.  Gambell, 
35  Or.  36H,  distinguished. 

3.  Right  to  File  Petition  for  Rehearing.— A  party  against  whom  a  case 

Is  decided  has  a  right  to  petition  for  a  rehearing,  though  such  adverse  decision 
was  rendered  on  a  rehearing  which  reversed  the  original  holding. 

4.  Mandate— Interest  on  Judgment.— On  affirmance  of  a  Judgment  on  appeal 

the  mandate  should  direct  the  lower  court  to  give  Judgment  for  the  amount 
of  the  original  Judgment,  with  interest  thereon  from  the  time  Interest  began, 
but  it  should  not  include  as  part  of  the  principal,  interest  on  the  amount  of 
Interest  due  when  the  Judgment  was  first  rendered. 

f>.  Change  of  Interest  on  Judgments.*— A  Judgment  will  continue  to  draw 
Interest  until  paid  at  the  rate  prevailing  when  It  was  rendered,  In  the  absence 
of  a  distinct  legislative  direction  changing  the  rate:  Meyer  v.  Brooks,  29  Or. 
208,  cited.  Whether  the  rate  can  be  changed  after  rendition  of  the  Judgment 
Is  discussed,  but  not  decided. 

0.  Form  of  Judgment  Against  Sureties  on  Appeal.— Under  Hill's  Ann. 
Laws,  §  546,  subd.  4,  providing  that  if  Judgment  be  given  against  appellant,  it 
shall  be  entered  against  his  sureties  also,  In  like  manner  and  with  like  effect, 
according  to  the  nature  and  extent  of  their  undertaking,  a  personal  Judgment 

♦Note.— Is  a  Judgment  a  contract?    See  Butler  v.  Rockwell,  17  L.  R.  A.  611; 
Meyer  v.  Brooks,  54  Am.  St.  Rep.  790.— Reporter. 
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is  properly  entered  against  the  sureties  who  signed  an  appeal  bond  for  a  city, 
although  under  Section  852,  Hill's  Ann.  Laws,  a  Judgment  can  be  enforced 
against  the  city  only  by  demanding  a  warrant :  Holbrook  v.  Investment  Ob.,  32 
Or.  104,  cited. 

From  Multnomah  :     E.  D.  Shattuck,  Judge. 

Decided  31  July,  1899. 

On  Original  Hearing. 

Action  by  A.  G.  Brauer  against  the  City  of  Portland. 
There  was  a  judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
William  M.  Cake,  former  City  Attorney,  and  Fred.  L. 
Keenan,  with  an  oral  argument  by  Messrs.  Joel  M.  Long, 
City  Attorney,  and  Ralph  R.  Duniivay. 

For  respondent  there  was  a  brief  over  the  names  of 
Ralph  Piatt  and  Victor  C.  Bellinger,  with  an  oral  argu- 
ment by  Mr.  Bellinger. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  at  law,  brought  by  the  assignee  of 
several  extramen  employed  by  the  Board 'of  Fire  Com- 
missioners of  the  City  of  Portland  to  recover  the  differ- 
ence between  their  salaries  as  fixed  by  the  charter  and 
the  amount  thereof  as  fixed  by  a  resolution  of  the  board, 
and  which  they  agreed  to  receive  for  their  services,  and 
did  actually  so  receive.  Upon  the  merits  the  questions 
involved  are  substantially  the  same  as  those  presented  in 
DeBoest  v.  Gambell,  35  Or.  368  (58  Pac.  72) ,  and  for  the 
reasons  given  in  the  opinion  in  that  case  the  judgment 
herein  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  enter  a  judgment  in  favor  of  the  defendant  city. 
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Decided  2  October,  1890. 

On  Motion  For  Rehearing. 
Mr.  Victor  C.  Bellinger,  for  the  motion. 
Messrs  J.  M.  Long  and  R.  R.  Duniway,  contra. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  case  was  submitted  with  that  of  De  Boest  v.  Gambell, 
36  Or.  368  (58  Pac.  72),  and  practically  on  the  same  argu- 
ment, and  it  was,  therefore,  naturally  assumed  that  the 
questions  involved  were  substantially  the  same  in  both 
cases,  and  that  the  judgment  in  the  De  Boest  Case  would 
control  in  this.  Hence  no  opinion  was  written  in  the 
case  now  under  consideration,  nor  was  any  particular 
examination  made  of  the  record.  It  appears,  however, 
that,  while  the  De  Boest  Case  was  decided  upon  a  demurrer 
to  the  answer,  this  was  tried  on  the  merits,  and  findings 
of  fact  made,  which  it  is  claimed  by  the  respondent  show 
that  no  agreement,  written  or  otherwise,  was  ever  made 
by  the  plaintiff's  assignors  to  accept  the  reduced  salaries 
in  lieu  of  those  fixed  by  statute.  The  questions  pre- 
sented by  the  two  cases  are,  therefore,  in  fact  not  iden- 
tical, and,  as  this  case  has  never  been  fully  argued  or 
considered  upon  its  merits,  the  petition  for  rehearing 
will  be  allowed,  and  it  is  so  ordered. 

Rehearing  Granted. 

Decided  0  November,  1899. 

On  Rehearing. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Joel  M.  Long,  City  Attorney,  and  Ralph  R. 
Duniway. 

For  respondent  there  was  an  oral  argument  by  Messrs. 
John  H.  Hall  and  Chester  V.  Dolph. 
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Mr.  Justice  Moore  delivered  the  opinion. 

At  a  rehearing  of  this  cause  it  was  insisted  that  the 
court  erroneously  assumed  that  the  facts  were  the  same 
as  in  the  case  of  De  Boest  v.  Gambell,  35  Or.  368  (58  Pac. 
72) ,  which  was  argued  and  submitted  at  the  same  time, 
and  that,  in  consequence  of  such  hypothesis,  an  error 
was  committed  in  reversing  the  judgment.  The  com- 
plaint contains  eleven  causes  of  action,  founded  upon 
the  claims  of  the  hereinafter  named  persons,  who,  it  is 
alleged  were  employed  by  the  City  of  Portland  as  extra 
men  in  engine  companies  numbered  1  and  2  and  truck 
company  No.  1  at  an  annual  salary  of  $780  each,  who, 
having  served  for  a  specified  time  in  said  employment, 
were  paid  on  account  thereof  the  sum  of  $20  per  month, 
there  remaining  due  each  the  further  sum  of  $45  per 
month,  which,  for  the  time  said  persons  were  employed, 
amounted  as  follows:  A.  E.  Austin,  $736.50,  H.  J. 
Blaesing,  $414,  John  McNeely,  $348,  J.  M.  Campbell, 
$442.50,  Charles  B.  Judge,  $630,  Stewart  Creighton, 
$1,182,  A.  G.  McClane,  $1,182,  Z.  T.  Elliott,  $1,812, 
Gus  Brill,  $1,812,  W.  E.  Jacobs,  $862.50,  and  Fred  R. 
Jacobson,  $135 ;  and  that  each  of  said  claimants,  for  a 
valuable  consideration,  assigned  his  claim  to  plaintiff. 
The  answer,  after  denying  the  material  allegations  of 
the  complaint,  avers  that  the  Board  of  Fire  Commis- 
sioners of  the  City  of  Portland  allowed  all  extra  men 
in  said  companies  the  right  to  engage  in  other  employ- 
ments, subject  only  to  such  calls  as  might  be  made  upon 
them  in  the  performance  of  the  duties  demanded  by  the 
city,  in  consideration  of  which  each  of  said  claimants, 
before  entering  defendant's  employ,  distinctly  agreed  to 
perform  all  the  duties  incumbent  upon  him  for  the  sum 
of  $20  per  month,  which  had  been  paid  to  and  received 
and  accepted  by  each  of  them  in  full  payment  for  his 
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services.  It  is  also  alleged  that  J.  M.  Campbell,  A.  G. 
McClane,  Z.  T.  Elliott,  Gus  Brill,  and  W.  *E.  Jacobs 
were  in  the  service  of  defendant  as  extra  men  in  said 
companies  on  May  22,  1893,  when  its  amended  charter 
took  effect,  and  that  each  voluntarily  continued  in  such 
service  under  an  agreement  to  perform  the  duties  inci- 
dent thereto  at  $20  per  month.  The  reply,  having  denied 
the  allegations  of  new  matter  contained  in  the  answer, 
avers  that,  if  any  understanding  was  effected  with  Camp- 
bell, McClane,  Elliott,  Brill,  or  Jacobs  whereby  either 
agreed  to  accept  $20  per  month  in  lieu  of  his  legal  salary, 
it  was  forced  upon  him  by  the  defendant  and  its  agents 
through  coercion,  duress,  and  under  threat  of  immediate 
dismissal  from  the  department  if  he  did  not  submit  to 
such  unlawful  demand.  The  cause,  having  been  tried, 
resulted  in  a  judgment  for  plaintiff  in  the  amount  de- 
manded, and  defendant  appeals. 

The  case  at  bar  having  been  argued  and  submitted 
with  that  of  De  Boest  v.  Gambell,  it  was  assumed  and 
understood  that  the  facts  involved  in  each  case  were 
identical.  An  examination  of  the  latter  case  shows  that 
it  was  alleged  in  the  return  to  the  alternative  writ  of 
mandamus  that  De  Boest  agreed  with  the  Board  of  Fire 
Commissioners  of  the  City  of  Portland  to  perform  the 
duties  of  assistant  chief  of  the  fire  department  for  the 
sum  of  $100  per  month,  in  pursuance  of  which  he  had 
been  paid  and  accepted  such  sum  in  settlement  of  his 
claim  against  the  city.  A  demurrer  to  such  return  hav- 
ing been  overruled,  judgment  was  given  for  plaintiff,  in 
reversing  which  it  was  held  by  this  court  that,  while  the 
action  of  the  board  of  fire  commissioners  in  reducing  the 
salary  of  such  officer  was  illegal  and  void,  inasmuch  as 
he  agreed  to  work  for  the  reduced  amount,  and  in  pursu- 
ance thereof  accepted  the  monthly  salary  agreed  upon, 
the  contract  being  entirely  executed,  he  could  not  recover 
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the  difference  between  the  amount  received  and  the  salary 
prescribed  by  the  charter  :  De  Boest  v.Gambell,  35  Or.  368 
(58  Pac.  72).  In  that  case  the  execution  of  the  agreement 
was  admitted  by  the  demurrer,  but  in  the  case  at  bar  it 
is  insisted  that  no  agreement  to  accept  a  reduced  salary 
was  entered  into  by  Brauer's  assignors,  and  that  the 
findings  of  the  court  support  the  judgment.  The  seven- 
teenth finding  is  as  follows  :  "That  A.  E.  Austin,  H.  J. 
Blaesing,  John  McNeely,  J.  M.  Campbell,  Charles  B. 
Judge,  Stewart  Creighton,  A.  G.  McClane,  Z.  T.  Elliott, 
Gus.  Brill,  W.  E.  Jacobs,  and  Fred.  R.  Jacobson  did  not 
sign  the  contract  made  by  and  between  certain  officers 
of  the  defendant's  fire  department  and  the  fire  commis- 
sioners^of  defendant,  whereby  said  officers  agreed  to  re- 
ceive less  salary  as  compensation  for  their  services  than 
that  provided  by  section  174  of  the  charter  of  the  City  of 
Portland,  but  that  said  aforenamed  assignors,  and  each 
of  them,  did  agree  with  said  Commissioners  of  the  Port- 
land Paid  Fire  Department,  by  accepting  the  office  of 
extra  men,  and  the  receipt  of  the  sum  of  $20  per  month  in 
lieu  of  the  salary  provided  by  section  174  of  the  charter 
of  the  City  of  Portland,  to  perform  the  duties  for  $20  per 
month,  but  that  said  contract  or  agreement  was  wholly 
without  consideration  and  void." 

1.  Mr.  Justice  Bean,  in  the  De  Boest  Case,  in  announc- 
ing the  legal  principle  involved,  says  :  "It  may  be  stated 
at  the  outset  that,  where  the  compensation  of  a  public 
officer  is  fixed  by  lawr,  it  cannot  be  reduced  by  his 
superior  officer,  or  the  person  by  whom  he  is  employed ; 
and  the  mere  fact  that  lie  takes  the  reduced  salary  does 
not  prevent  him  from  claiming  the  residue,  nor  is  an 
agreement  or  promise  to  accept  such  reduced  salary  bind- 
ing upon  him. "  The  latter  clause  of  the  finding  quoted, 
to  the  effect  that  plaintiff's  assignors  agreed,  by  accept- 
ing the  office  and  the  receipt  of  $20  per  month,  to  per- 
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form  the  duties  of  extra  men  for  the  amount  paid  them, 
is  in  the  nature  of  a  conclusion  of  law,  not  deducible 
from  the  facts  which  the  court  finds. 

2.  In  Clark  v.  State,  142  N.  Y.  101  (36  N.  E.  817), 
the  plaintiff'  was  employed  by  the  superintendent  of  pub- 
lic works  as  lock  tender  on  a  canal,  but  no  express  agree- 
ment was  entered  into  as  to  his  compensation.  He  was 
paid,  however,  the  sum  of  $20  per  month,  and  for  a  part 
of  the  time  signed  the  monthly  pay  roll.  The  Legislative 
Assembly  of  New  York,  after  he  was  so  employed,  passed 
an  act  which  provided  that  the  wages  of  day  laborers 
employed  by  the  state,  or  any  officer  thereof,  should  not 
be  less  than  $2  per  day,  and  for  all  such  employed  other- 
wise than  day  laborers  at  the  rate  of  not  less  than  twenty- 
five  cents  per  hour.  Plaintiff,  having  continued  to  labor 
as  a  lock  tender  several  months  after  the  passage  of  the 
act,  thereupon  presented  his  claim  to  the  board  of  claims 
for  extra  compensation  as  prescribed  in  said  act,  but,  the 
claim  being  rejected,  he  instituted  an  action  against  the 
state  for  its  recovery,  and,  having  obtained  a  judgment 
therefor,  it  was  held,  in  affirming  the  judgment,  that 
when  the  compensation  of  a  laborer  is  fixed  by  statute  it 
cannot  be  reduced  by  a  state  officer  under  whom  a  laborer 
is  employed,  and  the  fact  that  he  takes  for  a  time  a 
reduced  compensation  does  not  estop  him  from  subse- 
quently claiming  the  residue.  Mr.  Justice  O'Brien, 
speaking  for  the  court,  in  rendering  the  decision,  says : 
"I  am  unable  to  see  why  the  claimant  was  not  a  laborer 
upon  the  public  works  of  the  state,  employed  as  such  by 
an  officer  of  the  state,  within  the  meaning  of  this  statute. 
If  the  claimant  was  entitled  to  its  benefits,  he  is  not  con- 
cluded by  the  fact  that  he  received  pay  from  time  to  time 
at  former  rates,  and  signed  the  pay  rolls.  He  has  not 
released  the  state  from  any  of  its  legal  obligations  to 
him.     The  superintendent,  who  is  charged  with  the  duty 
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and  vested  with  the  power,  under  the  constitution,  of 
employing  all  persons  necessary  in  the  care  and  manage- 
ment of  the  canals,  might,  notwithstanding  this  statute, 
have  made  contracts  for  labor  and  services,  before  it  was 
passed,  upon  such  terms  and  at  such  rates  of  compensa- 
tion, as,  in  his  judgment,  were  most  advantageous  to  the 
state  ;  but  the  finding  in  this  case  implies  that  no  such 
contract  was  made.  The  trial  court  might  have  found 
from  all  the  facts  and  circumstances  that  the  claimant 
agreed  to  perform  the  services  for  $20  per  month,  and 
that  compensation  at  that  rate  was  what  the  parties  in- 
tended, but  the  evidence  was  of  such  a  character  as  to 
render  another  view  possible.  At  all  events,  under  the 
circumstances  of  this  case,  we  feel  concluded  by  the 
finding.  The  statute  did  not  take  effect  until  after  the 
claimant  was  employed,  and,  if  he  entered  the  service 
under  a  contract,  express  or  implied,  it  could  not  be 
affected  by  subsequent  legislation.  The  contract  need 
not  be  expressed  in  formal  words  or  in  writing,  but  could 
be  implied  from  the  situation  and  conduct  of  the  parties 
and  from  the  circumstances." 

In  the  case  at  bar  there  is  no  finding  upon  the  allega- 
tion in  the  answer  that,  in  pursuance  of  an  agreement 
entered  into  between  the  City  of  Portland  and  plaintiff's 
assignors,  they  accepted  the  sum  of  $20  per  month  in 
full  payment  of  their  claims.  If  the  court  had  found 
that  such  an  agreement  existed,  that  it  had  been  fully 
executed,  and  that  plaintiff's  assignors  had  accepted  the 
reduced  salary  in  full  payment  of  their  claims,  such  find- 
ing wTould  not  have  supported  the  judgment  rendered, 
notwithstanding  the  agreement  might  have  been  without 
consideration.  The  findings  of  fact,  stripped  of  their 
legal  conclusions  which  are  not  deducible  therefrom,  sup- 
port the  judgment,  which  is  affirmed.  Affirmed. 
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decided  27  November,  1890. 

On  Motion  to  Vacate  Order  Allowing  Appellant  to 
Move  for  a  Rehearing. 

Mr.  Clicster  V.  Dolph,  for  the  motion. 
Mr.  William  A.  Cleland^  contra. 

3.  Per  Curiam.  This  is  a  motion  to  vacate  an  order 
of  this  court  giving  appellant  leave  to  file  a  petition 
within  forty  days  from  the  rendition  of  a  decision  against 
it  upon  a  rehearing  of  the  cause  granted  on  petition  of 
the  respondent.  The  present  decision  is  adverse  to  the 
appellant,  and  it  has  never  had  the  opportunity  for  pre- 
ferring such  a  petition  in  the  cause,  and  we  think  it  is 
entitled  to  the  privilege,  under  the  rules  of  the  court. 
The  motion  is  therefore  overruled. 

Motion  Overruled. 

Decided  5  March,  1900. 

On  Motion  to  Recall  Mandate. 
Mr.  Joel  M.  Ijong,  City  Attorney,  for  the  motion. 
Mr.  Chatter  V.  Dolph,  contra. 

Mr.  Justice  Moore  delivered  the  opinion. 

4.  This  is  a  motion  to  recall  the  mandate,  that  the 
judgment  may  be  corrected.  The  record  shows  that  on 
September  7, 1897,  plaintiff  having  recovered  a  judgment 
for  the  sum  of  $9,556.50,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum  from  the  time  the  action  was  com- 
menced, January  6,  1897,  until  paid,  the  defendant  ap- 
pealed, giving  an  undertaking  for  a  stay  of  proceedings, 
with  Sylvester  Pennoyer  and  Frank  Hacheney  as  sure- 
ties. The  judgment  having  been  affirmed  in  this  court 
November  6, 1899,  a  mandate  requiring  the  trial  court  to 


480  Brauer  v.  City  of  Portland.         [35  Or. 

render  judgment  against  the  appellant  and  said  sureties 
for  the  sum  of  $10,068.30,  with  interest  since  September 
7,  1897,  at  the  rate  of  eight  per  cent,  per  annum,  was 
sent  down,  and  judgment  given  as  therein  directed.  An 
execution  having  been  issued  on  said  judgment,  in  pur- 
suance of  which  the  property  of  one  of  the  sureties  was 
seized  to  satisfy  the  same,  it  is  contended  by  appellant's 
counsel  that  the  mandate  directs  the  entry  of  a  judgment 
for  a  greater  sum  than  that  originally  given  in  the  court 
below,  and  requires  the  payment  of  interest  in  excess  of 
the  rate  prescribed  by  law.  The  interest  on  $9,556.50, 
at  the  rate  of  eight  per  cent,  per  annum  from  the  time 
the  action  was  commenced  until  judgment  was  originally 
given,  is  $511.80.  It  will  be  remembered  that  the  man- 
date directed  the  entry  of  a  judgment  for  the  sum  of  $10,- 
068.30,  with  interest  thereon  from  September  7,  1897, 
thereby  requiring  the  appellant  and  its  sureties  to  pay 
$88.59  as  interest  on  $511.80  at  said  rate  from  the  time 
the  judgment  was  originally  given  until  it  was  affirmed. 
The  statute  provides  that  upon  an  appeal  this  court  may 
affirm,  reverse,  or  modify  the  judgment  or  decree  ap- 
pealed from,  in  the  respect  mentioned  in  the  notice,  and 
not  otherwise  :  Hill's  Ann.  Laws,  §  544.  If  it  be  assumed 
that  judgment  should  originally  have  been  given  for  the 
sum  of  $10,068.30,  the  failure  of  the  trial  court  in  this 
respect  is  not  assigned  as  error  in  the  notice  of  appeal, 
and  so  this  court  in  such  case  could  only  affirm  the  judg- 
ment ;  and,  having  done  so,  the  mandate  should  have 
directed  the  entry  of  a  judgment  for  the  sum  of  $9,556.50 
only,  with  interest  thereon  from  the  time  the  action  was 
commenced. 

5.  At  the  time  the  judgment  was  originally  given  the 
statute  prescribed  that  the  rate  of  interest  in  this  state 
should  be  eight  per  cent,  per  annum,  and  no  more,  on 
judgments  for  the  payment  of  money:    Hill's  Ann.  Laws, 
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§  3587.  This  section  was  amended  by  an  act  of  the  leg- 
islative assembly  which  took  effect  October  14,  1898, 
changing  the  rate  of  interest  on  such  judgments  to  six 
per  cent.:  Laws,  1898,  p.  15.  It  is  insisted  that  after 
October  14,  1898,  the  rate  of  interest  on  the  judgment 
should  have  been  no  more  than  six  per  cent,  per  annum  ; 
but,  the  trial  court  having  been  directed  to  give  judg- 
ment for  interest  after  that  date  at  the  rate  of  eight  per 
cent,  per  annum,  the  mandate  should  be  recalled  on  that 
account,  and  corrected  in  this  respect.    In  Seton  v.  Hoyt, 

34  Or.  266  (55  Pac.  967,  43  L.  R.  A.  634),  it  was  held  by 
this  court  that  a  county  order  indorsed  by  the  treasurer, 
prior  to  the  passage  of  said  act  of  October  14,  1898, 
"Not  paid  for  want  of  funds,"  created  an  implied  con- 
tract between  the  county  and  the  holder  of  such  order 
that  it  should  continue  to  draw  interest  at  the  rate  of 
eight  per  cent,  per  annum  until  paid,  notwithstanding 
the  amendment  changing  the  rate  of  interest.  To  the 
same  effect  see  Shipley  v.  Hachency,  34  Or.  303  (65  Pac. 
971).     In  Missouri  Pac.  Ry.Co.  v. Pattern  (Tex.  Civ.  App.) , 

35  S.  W.  477,  it  is  held  that  a  judgment,  with  interest 
thereon  at  the  legal  rate,  affirmed  by  the  supreme  court, 
is  not  affected  by  subsequent  legislation  reducing  the 
legal  rate  of  interest,  unless  the  statute  so  declares.  In 
Butler  v.  Rockwell,  17  Colo.  209  (17  L.  R.  A.  611,  29  Pac. 
458),  it  is  held  that  the  debt,  and  the  liability  for  interest 
thereon,  as  provided  by  statute  at  the  date  of  the  judg- 
ment, are  obligations  binding  upon  the  debtor  until  the 
judgment  is  reversed  or  satisfied,  and  that  it  is  not  in 
the  power  of  the  legislature  to  alter  the  rate  of  interest 
to  which  a  creditor  is  entitled  upon  his  pre-existing  judg- 
ment, Mr.  Justice  Helm  saying :  "It  is  unquestionably 
true  that  a  judgment  partakes  of  the  nature  of  a  contract 
sufficiently  to  supersede  the  original  contract  or  cause  of 

85  OB.-81. 
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action,  both  as  to  principal  and  interest.  The  original 
contract  or  cause  of  action  becomes  merged,  and  the 
judgment  constitutes  a  new  and  liquidated  debt.  This 
debt,  and  the  liability  for  interest  thereon  as  provided 
by  statute  at  the  date  of  the  judgment,  are  obligations 
binding  upon  the  debtor  till  the  judgment  is  reversed 
or  satisfied."  In  Meyer  v.  Brooks,  29  Or.  203  (54  Am.  St. 
Rep.  790,  44  Pac.  281),  it  is  held  that  an  action  on  a 
foreign  judgment  is  an  action  on  "contract,  expressed  or 
implied,  for  the  direct  payment  of  money,"  within  the 
meaning  of  Section  144,  Hill's  Ann.  Laws,  authorizing 
attachments  in  such  cases.  While  there  is  an  irrecon- 
cilable conflict  in  the  decisions  as  to  whether  a  judgment 
is  a  contract,  within  the  meaning  of  a  constitutional  pro- 
hibition against  the  passage  of  any  acts  by  the  legislative 
assembly  impairing  the  obligation  of  a  contract,  the  act 
of  October  14,  1898,  does  not  attempt  to  modify  the 
interest  on  judgments  which  had  been  rendered  prior 
thereto ;  and,  this  being  so,  the  mandate  properly  di- 
rected the  trial  court  to  give  judgment  for  interest  at  the 
original  rate,  notwithstanding  the  amendment. 

6.  It  is  maintained  that  the  trial  court  was  improperly 
directed  to  enter  a  personal  judgment  against  the  sure- 
ties, and  for  this  reason  the  mandate  should  be  returned 
for  correction.  It  is  argued  that  a  judgment  having 
been  rendered  against  the  defendant,  an  incorporated 
city  in  this  state,  for  the  recovery  of  money,  no  execu- 
tion could  be  issued  thereon  for  the  collection  thereof, 
and  that  plaintiff,  in  order  to  obtain  the  amount  so 
awarded,  was  required  to  present  to  the  city  auditor  a 
certified  transcript  of  the  docket  of  the  judgment,  with 
a  memorandum  of  the  clerk  showing  the  acknowledg- 
ment of  satisfaction  thereof,  and  demand  the  issuance  of 
an  order  on  the  treasurer  for  the  same,  and  that  unless 
the  transcript  contain  such  memorandum  no  order  upon 
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the  treasurer  can  be  issued:  Hill's  Ann.  Laws,  §  352. 
The  statute,  in  prescribing  the  manner  of  giving  and  en- 
forcing the  decision  of  this  court,  provides  that,  if  judg- 
ment or  decree  be  given  against  the  appellant,  it  shall 
be  entered  against  his  sureties  also,  in  like  manner  and 
with  like  effect,  according  to  the  nature  and  extent  of 
their  undertaking:  Hill's  Ann.  Laws,  §  546,  subd.  4. 
In  Ah  Lep  v.  Gong  Choy,  13  Or.  429  (11  Pac.  72),  it  was 
held,  in  construing  this  section,  that,  when  an  appellant 
gives  an  undertaking  on  appeal  which  provides  for  a 
stay  of  proceedings,  the  respondent  is  entitled  to  a  judg- 
ment against  the  sureties  on  the  undertaking,  if  the 
judgment  appealed  from  be  affirmed.  See,  also,  Hol- 
broolc  v.  Investment  Co.,  32  Or.  104  (51  Pac.  451).  The 
sureties  on  the  undertaking  for  an  appeal,  having  agreed 
that  the  appellant  would  not  only  pay  all  damages,  costs, 
and  disbursements  which  might  be  awarded  against  it, 
but  also  stipulated  that  if  the  judgment  appealed  from, 
or  any  part  thereof,  be  affirmed,  the  appellant  would 
satisfy  the  same  so  far  as  affirmed,  thereby  secured  a 
stay  of  the  proceedings  (Hill's  Ann.  Laws,  §  538)  ;  and, 
having  done  so,  the  mandate  properly  directed  the  trial 
court  to  render  a  judgment  against  the  appellant  and  its 
sureties.  Section  352,  Hill's  Ann.  Laws,  relates  to  the 
manner  of  enforcing  judgments  rendered  against  public 
corporations,  and  not  to  the  form  of  the  journal  entry 
thereof.  In  consequence  of  the  misstatement  of  the 
amount  of  the  judgment,  and  the  date  from  which  in- 
terest thereon  should  be  computed,  the  mandate  must  be 
recalled  for  correction  unless  the  respondent  shall  con- 
sent to  the  remission  of  the  said  sum  of  $88.59;  and, 
upon  the  filing  of  a  remittal  to  that  effect  in  the  court 
below  and  in  this  court  within  ten  days,  the  motion  to 
recall  the  mandate  will  be  overruled. 

Mandate  Modified. 
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36  616'  STATE  v.  BIRCHARD. 

[59Pac.4<».] 

1.  Time  Within  Which  to  Request  Instructions.— The  law  requires  that 

requests  for  instructions  must  be  presented  a  reasonable  time  before  the  Jury 
shall  be  charged,  but  counsel  should  not  be  compelled  to  make  such  requests 
before  the  evidence  has  been  heard. 

2.  Harmless  Error— Asking  Instructions.— Error  in  limiting  the  time 

within  which  requests  for  instructions  must  be  submitted  to  the  court  is 
harmless  where  the  court  fully  and  correctly  instructed  the  Jury  on  the  ques- 
tions involved. 

8.  Instruction  on  Credibility  of  Witness.— Hill's  Ann.  Laws,  §  845,  subd. 
8,  requiring  the  court  to  instruct  the  Jury,  on  all  proper  occasions,  "that  a 
witness  false  in  one  part  of  his  testimony  is  to  be  distrusted  in  others,"  is  suf- 
ficiently complied  with  by  an  instruction  that,  "where  evidence  is  given  tend- 
ing to  contradict  the  sworn  statement  of  a  witness,  that  does  not,  of  itself, 
as  a  matter  of  law,  take  out  of  the  case  the  testimony  of  the  witness,  but  it 
goes  to  you  for  what  you  may  deem  it  worth,  as  affecting  the  value  of  the 
sworn  statements  of  the  witness  before  you;  and  it  is  for  you  to  determine, 
when  all  these  statements  are  taken  together,  how  much  importance  you  will 
attach  to  the  testimony  of  the  witness." 

4.  Rape— Age  of  Consent— Failure  to  Complain.— Where  a  charge  of  rape 

is  predicated  on  the  claim  that  the  female  is  under  the  age  of  consent,  Instruc- 
tions as  to  her  failure  to  make  complaint  are  not  necessary. 

5.  Instructions  Must  be  Based  on  Evidence.— Instructions  as  to  failure  of 

prosecutrix  in  a  rape  case  to  make  complaint  are  not  called  for  where  there 
is  no  evidence  as  to  whether  or  not  she  made  complaint. 

6.  Rape— Propriety  of  Instruction.— There  is  no  obligation  to  instruct  a  Jury 

regarding  the  character  of  a  crime  or  as  to  the  general  effect  on  the  minds  of 
those  who  hear  of  such  an  offence  having  been  charged  against  one,  since 
neither  statement  involves  any  legal  principle. 

7.  Harmless  Error.— An  instruction,  in  a  prosecution  for  rape  based  on  prose- 

cutrix being  under  the  age  of  consent,  that  the  Jury  should  find  defendant 
guilty  if  they  found  he  committed  the  offense  within  three  years  prior  to 
finding  the  indictment  (Hill's  Ann.  Laws,  g  1207,  prescribing  a  three-years' 
limitation),  is  harmless,  though  there  was  a  period  during  the  three  years 
before  the  age  of  consent  was  raised  within  which  she  could  have  given  her 
consent;  the  evidence  showing  that  the  crime  was  not  committed  within 
such  period. 

8.  Trial  — Continuance  for  Absent  Witness.— Refusal  to  grant  a  continu- 

ance to  procure  a  witness  who  had  been  subpoenaed,  but  who  had  a  few 
minutes  before  gone  from  the  court  room,  is  not  error,  where  no  application 
was  made  for  the  arrest  of  the  witness  on  account  of  his  absence. 

9.  Evidence  of  Bias.— Evidence  of  bias  should  be  limited  to  showing  the  feel- 

ing of  adverse  witnesses  or  those  who  dominate  or  influence  such  witnesses. 
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10.  Improper  Statements  of  Prosecuting  Attorney.*— It  is  reversible  error 
to  permit  a  prosecuting  attorney  to  purposely  reiterate  to  the  Jury  a  charge 
not  supported  by  the  evidence,  but  where  the  Judge  at  once  warned  the  attor- 
ney to  refrain  from  further  violation  of  the  rule,  and  directed  the  Jury  to  dis- 
regard such  improper  remarks,  the  error  was  sufficiently  corrected.  If  a 
special  instruction  on  that  point  was  desired  it  should  have  been  requested. 

From  Marion  :   Geo.  H.  Burnett,  Judge. 

Appeal  from  a  conviction  of  rape. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
SJierman,  Condit  &  Park,  0.  H.  Irvine,  and  James  McCain, 
with  an  oral  argument  by  Mr.  A.  0.  Condit. 

For  the  state  there  was  a  brief  and  an  oral  argument 
by  Messrs.  D.  R.  N.  Blackburn,  Attorney-General,  S.  L. 
Hayden,  District  Attorney,  and  John  H.  McNary. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  defendant,  Willard  Birchard,  was  indicted,  tried, 
and  convicted  of  the  crime  of  rape,  alleged  to  have  been 
committed  July  10,  1895,  by  having  illicit  sexual  inter- 
course with  one  Minnie  Birchard,  a  female  child  under 
the  age  of  sixteen  years  ;  and,  having  been  sentenced  to 
imprisonment  in  the  penitentiary  for  the  term  of  twenty 
years,  he  appeals. 

1.  It  is  contended  by  defendant's  counsel  that  the 
court  erred  in  limiting  the  time  to  one  hour  after  the 
case  was  called  for  trial,  in  which  to  submit  requests  for 
special  instructions.  The  bill  of  exceptions  shows  that, 
upon  the  cause  being  called  for  trial,  defendant's  counsel 
gave  notice  that  they  would  require  the  instructions  to 
be  in  writing,  whereupon  the  court  ordered  that  such 
special  instructions  as  they  desired  to  be  given  should 

•  Note.— Hee  monographic  note  on  this  subject  in  40  L.  R.  A.  641-072. 

—Reporter. 
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be  submitted  within  one  hour,  to  which  order  an  ex- 
ception was  taken.  Counsel  for  the  state  seek  to  justify 
this  course  by  rule  13  of  the  trial  court,  which  reads 
as  follows:  "If  either  party  desires  the  court  to  give 
special  instructions  to  the  jury  on  any  questions  of  law, 
he  must,  unless  the  court  shall  otherwise  direct  at  the 
commencement  of  the  trial,  submit  such  instructions  in 
writing  to  the  court  before  the  first  argument  is  begun, 
and  each  instruction  must  be  separately  numbered."  It 
is  argued  that  under  this  rule  defendant's  counsel  had 
until  the  commencement  of  the  first  argument  in  which 
to  submit  instructions,  and  that  while  the  court  might, 
at  the  commencement  of  the  trial,  have  extended  the 
time,  it  was  powerless  to  shorten  it,  and,  having  done 
so,  the  defendant  was  denied  a  substantial  right,  to  his 
prejudice.  The  authority  of  a  court  to  prescribe  rules 
to  facilitate  the  orderly  dispatch  of  business  is  conferred 
by  statute,  which  declares  that  every  court  of  justice  has 
power  to  provide  for  the  orderly  conduct  of  proceedings 
before  it  or  its  officers:  Hill's  Ann.  Laws,  §  911,  subd.  3. 
"Under  our  system,"  says  Mr.  Justice  McArthur,  in 
Carney  v.  Barrett,  4  Or.  171,  in  commenting  upon  the 
power  of  a  court  to  adopt  a  similar  rule,  "all  courts  have 
certain  inherent  powers,  to  be  exercised  for  the  purpose 
of  methodically  disposing  of  all  cases  brought  before 
them.  They  can  establish  such  rules  in  relation  to  the 
details  of  business  as  shall  best  serve  this  purpose, 
having  proper  regard  for  the  rights  of  parties  litigant, 
as  guaranteed  and  recognized  by  the  constitution  and 
the  laws."  In  Coyote  Gold  Min.  Co.  v.  Ruble,  9  Or.  121, 
it  is  held  that  rules  adopted  by  a  court  may  be  changed, 
modified,  or  rescinded  by  the  power  from  which  they 
emanated,  but  while  they  are  in  force  they  must  be  ap- 
plied to  all  cases  falling  within  them.  No  discretion  can 
be  exercised  as  to  their  application,  unless  authorized  by 
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the  rules  themselves,  which  are  equally  binding  upon 
the  court  and  its  suitors.  Under  the  Roman  law,  every 
praetor,  on  entering  office,  published  rules  by  which  he 
was  governed  in  the  administration  of  justice.  At  first 
he  had  power  to  alter  such  rules  annually,  but,  as  such 
changes  opened  the  way  to  frauds,  a  law  was  enacted 
by  which  he  was  obliged  throughout  his  term  to  adhere 
to  the  rules  he  had  promulgated  at  the  commencement 
thereof:  1  Kent,  Comm.  *529.  Whatever  may  have 
been  the  origin  or  reason  of  the  rule,  it  is  now  well 
settled  that  a  court  is  bound  by  its  rules,  and  cannot 
change  them  to  suit  the  circumstances  of  a  particular 
case,  to  the  prejudice  of  a  party  :  Coyote  Gold  Min.  Co. 
v.  Ruble,  9  Or.  121. 

The  rule  to  which  attention  has  been  called  provides 
that,  unless  otherwise  directed  at  the  commencement  of 
the  trial,  special  instructions  requested  by  either  party 
must  be  in  writing,  and  submitted  to  the  court  before 
the  first  argument  begins.  It  will  be  observed  that  the 
power  is  reserved  to  the  trial  court  to  change  this  rule  to 
suit  the  exigencies  of  each  case.  So  long  as  rules  of 
court  do  not  conflict  with  the  constitution  or  the  laws  of 
the  land,  their  interpretation  by  the  court  which  promul- 
gated them  will  not  be  disturbed  by  an  appellate  court 
unless  manifest  injustice  results  therefrom :  8  Am.  & 
Eng.  Enc.  Law  (2  ed.),  31.  It  is  incumbent  upon  an 
attorney  to  render  the  court  all  the  assistance  in  his 
power  in  the  trial  of  causes  in  which  he  has  been  retained, 
and  in  the  performance  of  this  duty  he  should  suggest 
to  the  court,  and  request  it  to  give,  such  instructions  as 
he  thinks  applicable  to  the  facts  of  the  case,  compatible 
with  his  theory.  When  counsel  on  each  side  of  a  case 
do  this,  and  submit  to  the  court  in  writing  their  respective 
views  of  the  law,  the  court  is  enabled  thereby,  if  received 
in  proper  time,  to  adopt  such  as  it  thinks  suitable,  or  to 
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frame  others  therefrom  ;  and  by  this  means  the  attorney 
becomes  an  aid  to,  and  a  friend  of,  the  court.  The  more 
time  a  court  can  give  to  the  examination  of  instructions, 
the  better  the  consideration  they  will  receive,  and  hence 
it  is  the  duty  of  counsel  to  present  their  requests  for 
instructions  as  soon  as  possible.  In  the  trial  of  a  cause, 
however,  many  things  may  occur  after  the  first  argument 
commences,  and  before  the  cause  is  finally  submitted, 
which  it  might  be  the  duty  of  counsel  to  bring  to  the 
attention  of  the  court,  and,  orally,  request  it  to  instruct 
the  jury  in  relation  to ;  and  while  a  rule  may  demand 
that  such  requests  shall  be  in  writing,  and  made  within  a 
specified  time,  the  rule,  in  the  interest  of  justice,  must 
yield  to  the  higher  law  of  an  imperious  necessity.  If  this 
were  not  so,  what  hardships  an  appellant  might  possibly 
encounter  under  the  rule  adopted  in  this  state,  that  he 
must  request  the  court  to  give  special  instructions  before 
he  can  be  heard  to  complain  of  any  failure  in  this  respect ! 
For  if  the  court,  before  the  jury  was  impaneled,  and 
before  it  could  be  known  what  the  evidence  would  be, 
could  limit  to  one  hour  the  time  in  which  to  suggest 
instructions,  it  might  with  equal  propriety  limit  it  to 
one  moment ;  and  then,  if  the  court  failed  to  instruct 
upon  a  material  fact,  the  party  would  be  turned  out  of 
the  appellate  court  because  he  had  not  asked  an  instruc- 
tion within  the  time  limited.  Clearly,  this  would  be 
a  travesty  of  justice.  Instructions  must  be  predicated 
upon  the  evidence  submitted  under  the  issues,  and,  while 
an  attorney  must  know  in  a  general  way  what  evidence 
he  may  reasonably  expect  will  be  introduced,  surprises 
in  the  trial  of  actions  await  the  most  vigilant  and  skillful, 
in  view  of  which  the  law  allows  a  reasonable  time  in 
which  to  request  the  court  to  give  instructions  which  will 
meet  the  contingencies  that  arise  :  People  v.  Williams,  32 
Cal.  281 ;     People  v.  Dcmasters,  105  Cal.  669  (39  Pac.  35) . 
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2.  Whatever  may  have  been  said  in  animadversion 
of  the  rule,  its  application  to  the  case  at  bar  can  have 
produced  no  appreciable  injury  to  the  defendant,  if  the 
court  fully  instructed  the  jury  upon  the  law  applicable 
to  the  facts  involved,  and  committed  no  error  in  refusing 
to  give  the  instructions  which  his  counsel  requested. 

3.  Defendant's  counsel  excepted  to  the  charge  of  the 
court  for  the  reason  that  the  jury  were  not  instructed 
that,  if  they  found  from  the  evidence  that  a  witness  had 
testified  falsely  in  regard  to  one  material  fact,  the  testi- 
mony of  such  witness  was  to  be  distrusted  in  regard  to 
other  matters.  The  statute  requires  the  court  to  instruct 
the  jury,  on  all  proper  occasions,  "that  a  witness  false  in 
one  part  of  his  testimony  is  to  be  distrusted  in  others :" 
Hill's  Ann.  Laws,  §  845,  subd.  3.  It  is  insisted  that  the 
testimony  of  the  prosecutrix  in  relation  to  her  age  is  con- 
tradicted by  her  admissions  made  at  another  time.  It  ap- 
pears that,  at  an  examination  of  applicants  for  teacher's 
certificates,  she  was  required  by  the  county  superintend- 
ent of  Marion  County  to  "write  her  full  name,  age,  post- 
office  address,  and  the  date,"  which  she  did,  as  follows : 
"Minnie  Birchard;  age,  17;  Stay  ton,  Oregon;  May  13, 
1896."  At  the  trial,  held  February  15,  1897,  she  testi- 
fied as  a  witness  for  the  state  that  the  alleged  crime  was 
committed  July  10, 1895,  and  in  answer  to  the  question, 
"How  old  do  you  say  you  are  now?"  said,  "I  was  seven- 
teen the  eighth  day  of  last  August."  This  witness  in  her 
redirect  examination  admitted  that  the  statement  made 
upon  said  examination  for  a  teacher's  certificate  was 
false,  but  explained  that  the  defendant  told  her  she  could 
not  get  a  certificate  unless  she  stated  that  she  was  seven- 
teen years  old,  and,  being  afraid  she  would  fail  in. the 
examination,  and  knowing  how  disappointed  the  defend- 
ant would  feel  if  such  were  the  result,  she  answered  the 
questions  as  he  told  her.     The  court  did  not  charge  the 
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jury  in  the  language  of  the  statute,  but  gave  them  the 
following  instruction  :  "Where  evidence  is  given  tending 
to  contradict  the  sworn  statement  of  a  witness,  that  does 
not  of  itself,  as  a  mater  of  law,  take  out  of  the  case  the 
testimony  of  the  witness,  but  it  goes  to  you  for  what  you 
may  deem  it  worth,  as  affecting  the  value  of  the  sworn 
statement  of  the  witness  before  you  ;  and  it  is  for  you 
to  determine,  when  all  of  these  statements  are  taken 
together,  how  much  importance  you  will  attach  to  the 
testimony  of  the  witness."  The  wtiting  made  at  the 
teacher's  examination  was  not  sworn  to  by  the  witness, 
but  the  statement  therein  in  relation  to  her  age  was  a 
declaration  which  the  jury  had  a  right  to  consider  in 
connection  with  the  reason  she  gave  for  having  made  it. 
The  evidence  shows  that  Minnie  Birchard  is  the  defend- 
ant's daughter,  and  also  tends  to  show  that  the  crime  for 
which  he  was  on  trial  was  committed  in  the  presence  of 
another  daughter.  The  prosecutrix  and  this  other  daugh- 
ter, appearing  as  witnesses  for  the  state,  each  detailed 
what  the  defendant  purported  to  have  said  on  that  oc- 
casion, whereupon  each  was  asked  if  she  had  not,  in  the 
presence  of  certain  named  persons,  stated  at  the  defend- 
ant's preliminary  examination  that  nothing  whatever 
was  said  by  the  defendant  at  that  time  ;  and,  each  hav- 
ing denied  that  she  gave  such  testimony,  one  of  the 
persons  whose  names  were  so  given  in  the  impeaching 
question  was  called  as  a  witness  by  the  defendant,  and 
stated  that  each  had  so  testified.  What  the  defendant 
said  on  that  occasion  was  not  so  material  as  what  he  did, 
for  the  force  alleged  to  have  been  employed  was  such  only 
as  the  law  implies  from  the  inability  of  the  prosecutrix 
to  yield  her  consent  by  reason  of  her  youth.  In  view  of 
this  fact,  we  think  the  court's  instruction  in  relation  to 
the  contradictory  testimony  of  the  witnesses  sufficient  to 
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enable  the  jury  to  determine  the  credibility  of  such  wit- 
nesses, and  the  weight  that  should  be  attached  to  their 
evidence. 

4.  The  court  refused  to  give  the  following  instruction 
which  was  requested  by  the  defendant's  counsel:  "If  you 
find  that  the  prosecutrix,  Minnie  Birchard,  continued  in 
her  usual  work  and  employment  for  some  time  after  the 
commission  of  the  alleged  rape  upon  her,  and  that  she 
had  opportunity  to  make  complaint  of  the  alleged  rape 
upon  her,  and  failed  to  make  such  complaint  for  several 
months  thereafter,  then  you  have  a  right  to  consider,  and 
should  consider,  her  failure  to  make  such  complaint  as 
a  circumstance  tending  to  cast  discredit  upon  her  testi- 
mony as  to  the  commission  of  the  alleged  rape,"  and 
defendant  excepted.  The  bill  of  exceptions,  referring  to 
this  matter,  contains  the  following  recital :  "There  was 
no  testimony  as  to  whether  Minnie  Birchard  continued 
in  her  usual  employment,  or  not,  after  the  alleged  rape 
upon  her,  or  as  to  whether  or  not  she  made  complaint  of 
the  commission  of  the  alleged  rape  upon  her."  It  is  in- 
sisted by  defendant's  counsel  that  it  is  the  duty  of  the 
court,  in  all  trials  for  rape,  to  give  this  instruction,  in 
the  absence  of  any  evidence  tending  to  show  that  the 
prosecutrix  complained  of  the  assault  at  the  time,  or  soon 
after,  it  was  committed.  In  actions  of  forcible  ravish- 
ment it  is  customary  for  the  state  to  prove  that  the 
prosecutrix  made  complaint  of  the  assault  upon  her  as 
soon  after  its  commission  as  she  could  find  a  person  in 
whom  she  could  safely  confide,  and  to  whom  she  could 
detail  the  circumstances  of  her  misfortune ;  and  her 
failure  to  make  complaint  in  the  manner  and  to  the  per- 
sons indicated  is  generally  construed  as  authorizing  the 
inference  that  she  at  least  partially  consented  to  the  com- 
mission of  the  particular  act  which,  when  discovered, 
evidences  her  degradation  :   Johnson  v.  State,  27  Neb.  687 
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(43  N.  W.  425) ;  Thompson  v.  State,  33  Tex.  Cr.  App. 
472  (26  S.  W.  987).  Such  complaint  is  but  the  natural 
expression  of  a  virtuous  female  who  has  been  wantonly 
outraged  by  the  use  of  superior  physical  force,  or  intimi- 
dation by  threats.  But  where,  as  in  the  case  at  bar,  the 
intercourse  is  alleged  to  have  been  had  with  a  person 
under  the  age  of  consent,  the  reason  for  the  rule  ceases, 
and  it  necessarily  becomes  inoperative. 

5.  But,  however  this  may  be,  instructions  must  be 
predicated  upon  evidence  introduced  at  the  trial,  and  it 
is  not  error  to  refuse  to  give  them,  however  correct  in 
principle,  where  there  is  no  testimony  tending  to  prove 
the  facts  material  to  the  issue:  Glaze  v. Whitley,  5  Or. 
164.  The  prosecutrix  appeared  as  a  witness  in  behalf  of 
the  state,  and  defendant  had  an  opportunity  to  cross- 
examine  her  in  relation  to  any  complaints  she  may  have 
made,  or  her  failure  in  this  respect,  if  he  had  so  desired ; 
but,  not  having  asked  any  questions  upon  that  subject, 
no  error  was  committed  in  refusing  to  give  this  instruc- 
tion. 

6.  Within  the  time  so  limited  by  the  court,  defend- 
ant's counsel  requested  it  to  give  the  following  instruc- 
tion :  "The  crime  of  rape  is  a  heinous  offense,  and  one 
the  mere  charge  of  which  against  the  defendant  is  calcu- 
lated to  engender  in  the  mind  indignation  and  strong 
prejudice  against  him.  The  charge  of  rape  is  easily 
made,  and  hard  to  defend  against.  I  therefore  caution 
you  to  lay  aside  all  such  prejudice,  and  examine  the  evi- 
dence with  critical  care  before  arriving  at  a  verdict; 
and  if,  after  such  examination,  there  remains  in  your 
minds  a  reasonable  doubt  as  to  the  truth  of  the  charge, 
you  cannot  find  the  defendant  guilty  of  rape."  An  ex- 
ception having  been  taken  to  the  court's  action  in  this 
respect,  it  is  contended  by  defendant's  counsel  that  an 
error  was  committed  in  refusing  to  give  the  instruction. 
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The  court  in  its  general  charge  said  to  the  jury  :  "You 
are  not  to  rush  blindly  to  a  conclusion  in  the  case,  or  to 
allow  yourselves  to  be  swerved  by  passion  or  prejudice 
from  the  true  line  of  duty  as  laid  down  in  the  law  of  the 
land.  Neither  are  you  to  allow  mere  sentiment  to  influ- 
ence you  in  the  discharge  of  your  duty.  Whatever  your 
verdict  is,  it  must  be  the  product  of  a  careful  and  impar- 
tial consideration  of  all  the  evidence  in  the  case,  under 
the  rules  of  law  given  you  by  the  court.  *  *  *  It  is 
not  sufficient  for  the  state  to  make  out  by  the  testimony 
a  strong  probability  of  defendant's  guilt,  or  merely  a 
better  case  than  that  of  the  defendant.  In  order  to 
secure  the  conviction,  the  state  must  convince  you  by 
the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant is  guilty  as  charged  in  the  indictment,  or  of 
some  crime  necessarily  included  therein.' '  It  will  be  seen 
that  the  court,  in  effect,  instructed  the  jury  as  requested, 
except  as  to  the  character  of  the  offense,  the  effect  which  a 
charge  of  its  commission  might  produce  upon  the  minds 
of  the  jurors,  the  ease  with  which  the  charge  is  made, 
and  the  difficulty  encountered  in  defending  against  it. 
It  is  held  that  the  part  of  the  instruction  so  refused  is 
not  the  enunciation  of  a  principle  of  law  founded  upon 
any  fact  in  evidence,  but  is,  rather,  a  statement  of  the 
conclusion  of  the  judicial  mind  from  experience  in  the 
trial  of  this  class  of  offenses,  and  that  no  error  is  com- 
mitted in  refusing  such  requests  for  instruction  :  Crump 
v.  Com.  (Va.)  23  S.  E.  760 ;  Doyle  v.  State,  39  Fla.  155 
(22  South.  272);  People  v.  Barney,  114  Cal.  554  (47  Pac. 
4).  t  The  court,  having  admonished  the  jury  to  lay  aside 
any  prejudice  which  they  may  have  entertained,  did  all 
that  the  law  requires,  and  no  error  was  committed  in 
refusing  to  give  the  part  of  the  instruction  asked  for 
which  was  omitted  from  the  general  charge  to  the  jury. 
7.     It  is  also  contended  that  the  court  erred  in  saying 
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in  substance  to  the  jury,  over  the  defendant's  objection 
and  exception,  that  if  they  found  that  the  defendant 
committed  the  crime  in  Marion  County,  Oregon,  within 
three  years  next  prior  to  the  finding  of  the  indictment, 
they  should  return  a  verdict  of  guilty.  Section  1733, 
Hill's  Ann.  Laws,  originally  provided,  "If  any  person 
shall  carnally  know  any  female  child  under  the  age  of 
fourteen  years  *  *  *  such  person  shall  be  deemed 
guilty  of  rape,  and  upon  conviction  thereof  shall  be 
punished,"  etc.  This  section  was  amended  by  an  act 
of  the  legislative  assembly  approved  February  25,  1895 
(Laws,  1895,  p.  67),  the  age  of  consent  being  changed 
from  fourteen  to  sixteen  years  ;  but  the  amendatory  act, 
having  no  emergency  clause,  did  not  take  effect  until 
May  23,  1895.  The  evidence  shows  that  the  prosecutrix 
was  born  August  8,  1879,  and  under  the  statute  then  in 
force  attained  the  age  of  consent  August  8,  1893,  from 
which  date,  until  the  amendatory  act  took  effect,  she 
was  capable  of  consenting.  The  indictment  in  the  case 
at  bar  was  returned  February  9,  1897,  and  it  will  thus 
be  seen  that  within  the  three  years  prior  to  the  finding 
of  the  indictment,  as  specified  in  the  instruction,  there 
was  a  period  of  one  year,  nine  months,  and  fifteen  days 
during  which  the  prosecutrix  could  have  yielded  her 
consent  to  the  illicit  intercourse  of  which  she  now  com- 
plains. It  is  insisted  that  in  view  of  these  facts  the  in- 
struction is  erroneous.  The  statute  provides  that  for 
any  felony,  except  murder  and  manslaughter,  a  criminal 
action  must  be  commenced  within  three  years  after  its 
commission :  Hill's  Ann.  Laws,  §  1207.  It  is  evident 
that  the  court  had  this  statute  in  mind  when  the  instruc- 
tion complained  of  was  given,  and  if  there  was  any  evi- 
dence tending  to  show  that  the  crime  was  committed 
after  the  prosecutrix  attained  the  age  of  fourteen  years, 
and  prior  to  the  amendment  of  the  statute,  error  could 
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be  predicated  thereon ;  but  the  bill  of  exceptions  shows 
that  the  crime  was  committed,  if  the  testimony  of  the 
witnesses  is  to  be  believed,  July  10,  1895,  and  hence  the 
defendant  was  not  prejudiced  by  such  instruction. 

We  have  carefully  considered  the  instructions  which 
the  court  refused,  as  well  as  those  which  it  gave,  and 
are  satisfied  that  the  jury  were  fully  instructed  upon  all 
questions  of  law  applicable  to  the  facts  involved  in  the 
case,  and  that  the  instructions  which  were  refused  should 
not  have  been  given ;  and,  this  being  so,  the  defendant 
was  not  prejudiced  by  the  limit  which  the  court  imposed 
with  respect  to  the  time  in  which  his  counsel  were  re- 
quired to  submit  written  requests  for  instructions. 

8.  It  is  contended  by  defendant's  counsel  that  the 
court  erred  in  refusing,  over  their  exception,  to  grant  a 
continuance  of  a  few  moments,  to  enable  them  to  procure 
the  attendance  of  a  witness  who  had  been  subpoenaed  on 
behalf  of  their  client,  and  had  been  in  attendance,  but 
who,  a  few  moments  before  he  was  called,  had,  without 
their  knowledge  or  consent,  left  the  court  room.  They 
informed  the  court  that  they  expected  to  prove  by  the 
testimony  of  said  witness  that  the  prosecutrix,  at  the  de- 
fendant's preliminary  examination,  had  testified  that  no 
conversation  occurred  between  the  defendant  and  herself 
at  the  time  it  is  alleged  the  offense  was  committed,  while 
at  the  trial  she  detailed  what  the  defendant  purported 
to  have  said  to  her  at  that  time.  It  was  the  duty  of 
the  defendant,  if  he  desired  to  procure  the  testimony  of 
the  absent  witness,  to  apply  for  an  attachment,  proving 
the  due  service  of  a  subpoena  upon  him,  and  his  failure 
to  attend  (Hill's  Ann.  Laws,  §  799) ;  and,  not  having 
done  so,  no  error  was  committed  in  refusing  to  grant  the 
continuance. 

9.  It  is  contended  that  the  court  erred  in  refusing  to 
permit  the  defendant,  as  a  witness  in  his  own  behalf,  to 


496  State  ?\  Birchard.  [35  Or. 

testify  concerning  the  relations  existing  between  himself 
and  members  of  his  family  who  had  not  appeared  as  wit- 
nesses against  him.  The  object  of  admitting  evidence 
tending  to  show  the  bias  of  a  witness  is  to  assist  the  jury 
in  determining  his  credibility  and  weighing  his  evidence. 
It  must  therefore  be  limited  to  witnesses  giving  evidence 
adverse  to  the  party  seeking  to  establish  such  bias.  If 
it  appeared  that  the  prosecutrix  was  a  person  of  feeble 
intellect,  whose  mind  was  easily  influenced,  and  that  she 
was  dominated  by  some  person  who  was  hostile  to  the 
defendant,  evidence  of  the  relations  existing  between 
such  person  and  the  defendant  would  undoubtedly  be 
admissible  ;  but,  as  the  bill  of  exceptions  fails  to  disclose 
such  conditions,  no  error  was  committed  in  refusing  to 
permit  the  question  to  be  answered. 

10.  The  district  attorney,  in  his  opening  statement 
to  the  jury,  said:  "We  shall  show,  during  the  trial, 
that  the  defendant  has  committed  other  crimes  of  a  like 
nature  with  said  Minnie  Birchard."  Defendant's  counsel 
having  objected  to  the  use  of  such  language,  the  court 
said  :  "I  don't  think  that  is  a  competent  statement,  in 
any  view  of  the  law.  You  can  only  try  a  case  on  trial, 
and  the  jury  will  not  regard  that  part  of  the  statement. 
You  cannot  try  this  defendant  on  any  other  charge  or 
crime  than  the  one  mentioned  in  the  indictment,  and 
you  have  no  right  to  say  to  the  jury  that  this  is  not  the 
only  crime  that  he  has  committed."  The  district  at- 
torney further  said:  "I  think  the  evidence  will  show 
that  the  relations  of  the  parties  are  such  that  this  de- 
fendant has  been  with  them  always,  and  that  he  has  had 
an  opportunity  of  committing  these  crimes.' '  An  objec- 
tion to  such  remark  having  been  made,  the  court  said : 
"That  is  not  a  proper  statement,  and  the  jury  will  not 
consider  it."  Continuing  his  opening  address,  the  dis- 
trict attorney  further  remarked  "that  the  connections  of 
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the  parties  were  not  what  they  should  have  been."  An 
objection  to  such  statement  having  been  overruled,  the 
defendant  excepted.  The  district  attorney,  in  his  clos- 
ing argument,  in  referring  to  the  prosecutrix  and  the 
crime  alleged  to  have  been  committed  by  the  defendant, 
said,  "If  she* had  fought  from  the  time  this  was  first 
dome,  she  would  have  been  fighting  from  the  cradle  until 
now."  The  defendant  having  objected  to  this  language, 
the  court  said,  "That  remark  is  not  proper,  and  the  jury 
will  not  consider  it."  Thereafter  the  district  attorney, 
in  replying  to  the  argument  of  defendant's  counsel  that 
it  was  unreasonable  that  the  crime  should  have  been 
committed  in  the  presence  of  others,  said,  "Criminals  be- 
come hardened  by  repeated  crimes  of  the  same  character, 
and  they  become  more  open,  until  finally  they  become 
so  bold  that  the  law  reaches  out  and  gathers  them  in." 
An  objection  to  this  remark  having  been  overruled,  the 
court  said  to  the  district  attorney,  "You  will  keep  within 
the  record,"  and  to  defendant's  counsel,  "You  will  re- 
frain from  captious  interruptions,"  to  which  ruling  an 
exception  was  reserved.  It  is  argued  that,  notwith- 
standing the  court's  disapproval,  the  district  attorney 
persisted  in  reiterating  the  charge,  in  substance,  that 
defendant  had  frequently  committed  the  crime  with  the 
prosecutrix  for  which  he  was  being  tried,  and  by  this 
means  enkindled  in  the  minds  of  the  jurors  a  prejudice 
which  was  not  extinguished  by  the  court's  remarks,  and 
that,  no  instruction  having  been  given  upon  the  subject, 
the  misconduct  of  the  district  attorney  was  prejudicial 
to  the  defendant ;  that  this  prejudice  was  increased  by 
the  court's  remark  to  defendant's  counsel,  admonishing 
him  to  "refrain  from  captious  interruptions,"  when  lie 
appealed  to  the  court  for  the  protection  of  his  client 
against  such  unwarranted  remarks  by  the  district  at- 

85  Ob.— 82. 
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torney.  Judgments  are  reversed  for  errors  committed 
by  the  trial  court  which  are  prejudicial  to  the  party  af- 
fected thereby,  and  when  a  prosecuting  attorney,  against 
the  objection  of  a  defendant  in  a  criminal  action,  pur- 
posely reiterates  a  charge  which  is  not  supported  by  the 
evidence,  the  court's  failure,  upon  request,  to  instruct 
the  jury  to  disregard  the  remark,  makes  such  miscon- 
duct the  act  of  the  court.  It  will  be  remembered  that 
the  court  told  the  jury  in  each  instance,  except  as  here- 
inafter stated,  to  disregard  the  statement  of  the  district 
attorney.  It  was  not  requested  to  instruct  the  jury  in 
relation  to  the  conduct  of  that  officer,  and,  in  the  ab- 
sence of  such  request,  we  think  the  court's  admonition 
to  the  jury  sufficient.  The  language  used  by  the  dis- 
trict attorney  in  his  opening  statement  and  in  his  closing 
argument,  to  which  the  court  refused  to  sustain  an  ob- 
jection, were  legitimate  deductions  from  the  evidence, 
according  to  his  theory  of  the  case,  and  no  error  was 
committed  in  this  respect.  Having  discovered  no  error 
prejudicial  to  the  defendant,  it  follows  that  the  judg- 
ment is  affirmed.  Affirmed. 


Decided  10  July,  1809. 
HOOD  RIVER  LUMBERING  CO.  r.  WASCO  COUNTY. 

[57  Pac.  1017.] 

Constitutional  Law— Dub  Process  of  Law— Eminent  Domain.— Notice  to 
the  land  owner  whose  property  Is  to  be  appropriated  for  public  use,  and  an 
opportunity  to  be  heard  as  to  whether  his  property  shall  be  taken  at  all,  are 
necessary  elements  of  every  lawful  exercise  of  the  right  of  eminent  domain— 
without  them  there  is  not  "due  process  of  law." 

Test  of  Constitutionality.— The  constitutionality  of  a  statute  must  be  deter- 
mined by  what  can  be  done  under  it,  not  by  what  was  actually  done  in  the 
case  under  consideration. 

Appropriation  of  Private  Property— Notice  to  Owner.— Laws,  18H9,  p. 
105,  8  1,  providing  that  the  county  court  may  declare  an  unnavigable  stream 
lying  within  the  county  a  public  highway  for  the  floating  of  logs  and  trans- 
portation of  lumber,  and  direct  the  widening,  deepening,  and  other  improve- 
ments of  such  stream  so  as  to  render  it  fit  for  the  purposeb  intended;  and 
section  2,  providing  that  in  case  any  land  owner  does  not  consent  to  such  use 
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of  the  stream  and  the  making  of  Improvement*,  with  the  right  to  pass  along 
the  banks  for  the  purpose  of  doing  the  work  and  properly  managing  the  use 
of  such  highway,  and  the  taking,  at  a  fair  rate  of  compensation,  of  such  tim- 
ber and  other  materials  along  the  bed  and  banks  of  the  stream  as  may  be 
necessary  for  the  construction  and  repair  of  the  improvements,  and  grant  the 
same  to  the  county  on  application,  the  county  court,  on  failure  to  purchase 
such  rights,  shall  appoint  viewers  to  examine  such  stream,  and  allow  dam- 
ages, if  any,  to  the  owner,  and  such  owner  may  appeal  from  the  allowance  of 
damages  within  twenty  days  after  the  adoption  by  the  court  of  the  report- 
are  void,  so  far  as  they  authorize  the  taking  of  private  property  without  due 
process  of  law,  since  no  provision  is  made  for  notice  to  the  nonconsentlng 
land  owner  of  the  proceedings  for  appropriation,  or  an  opportunity  given 
him  to  defend  as  a  matter  or  right. 

From  Wasco:     W.  L.  Bradshaw,  Judge. 

In  1889  an  act  was  passed  by  the  legislature  entitled 
"An  act  authorizing  the  county  courts  of  the  several  coun- 
ties of  this  state  to  declare  unnavigable  streams  highways 
for  the  floating  of  logs  and  timber,  and  provide  for  the 
improvement  and  use  of  the  same:"  Laws,  1889,  p.  105. 
The  first  section  provides  that  upon  application  of  any 
individual,  association  or  corporation  interested,  the 
county  court  may,  by  order,  declare  all  or  any  portion 
of  any  river  or  stream  lying  within  the  county,  which 
has  not  been  declared  by  law  to  be  navigable,  and  which 
is  not,  in  fact,  navigable  for  commercial  purposes,  a 
public  highway  for  the  floating  and  transportation  of 
logs,  timber,  and  lumber,  and  the  same  shall  thereupon 
become  and  be  a  public  highway  for  such  purpose,  and 
may,  at  the  same  time,  or  at  any  time  thereafter,  direct 
the  widening,  deepening,  and  other  improvement  of  such 
stream,  so  as  to  render  it  fit  and  suitable  for  the  pur- 
poses intended.  Section  2  provides  that :  uIn  case  any 
owner  of  land  adjacent  to  or  across  which  such  stream 
flows  does  not  consent  to  the  use  of  the  stream  for  such 
purpose,  and  the  making  of  the  improvements  directed, 
with  the  right  to  pass  along  the  banks  of  the  stream  for 
the  purpose  of  doing  the  work  and  keeping  the  same  in 
repair  and  properly  superintending  and  managing  the 
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use  of  such  highway  for  the  purpose  intended,  and  the 
taking  at  a  fair  rate  of  compensation  of  such  timber  and 
other  materials  along  the  bed  and  banks  of  the  stream 
as  may  be  necessary  for  the  construction  and  repair  of 
the  improvements  and  grant  the  same  to  the  county 
by  suitable  instrument  in  writing  on  application,  the 
county  court  may  contract  for  and  purchase  any  or  all 
of  such  rights,  or,  if  the  same  cannot  be  purchased  at  a 
satisfactory  price,  shall,  when  petitioned  so  to  do  by  any 
resident  of  the  county,  appoint  three  disinterested  house- 
holders of  the  county  as  viewers  of  such  stream  and 
land  adjacent  thereto  which  is  proposed  to  be  used  or 
appropriated  for  the  purpose  of  such  improvements,  and 
it  shall  be  the  duty  of  said  viewers  appointed  as  afore- 
said [to]  visit  and  examine  such  stream  and  land  at  such 
points  as  shall  be  directed  by  the  county  court,  and  report 
to  the  county  court  in  writing,  at  such  time  as  shall  be 
fixed  in  the  order  appointing  them,  as  to  whether  dam- 
ages should  be  allowed  to  the  owner  of  the  land  pro- 
posed to  be  appropriated  for  the  appropriation  thereof 
to  the  purposes  aforesaid,  and,  if  so,  the  amount  thereof, 
and  such  report,  -when  approved  by  the  county  court, 
shall  be  final  unless  appealed  from  as  hereinafter  pro- 
vided, and  if  damages  are  allowed  to  any  such  owner  by 
said  county  court,  such  damages,  together  with  the  costs 
of  the  viewers,  shall  be  paid  to  such  owner  before  such 
stream  or  land  can  be  appropriated  to  the  purpose  of 
such  improvements.  Any  person  who  may  conceive  him- 
self aggrieved  by  the  assessment  of  damages  as  above 
described  may,  within  twenty  days  after  such  report  is 
adopted  by  the  county  court,  appeal  therefrom  to  the  cir- 
cuit court  of  the  proper  county.  Such  appeal  shall  be 
taken  to  the  circuit  court  in  the  same  manner  as  appeals 
from  justices  of  the  peace,  and  if  the  appellant  shall  fail 
to  recover  a  judgment  more  favorable  than  the  report 
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appealed  from  he  shall  pay  all  costs  of  the  appeal."  The 
remainder  of  the  act  has  reference  to  the  leasing  of  the 
stream  by  the  county  court,  and  has  no  bearing  upon  the 
question  to  be  determined  upon  this  appeal. 

In  pursuance  of  the  provisions  of  the  act,  the  County 
Court  of  Wasco  County  on  January  16,  1896,  declared 
Hood  River  and  its  several  branches  to  be  a  public  high- 
way, and  subsequently,  being  unable  to  obtain  the 
consent  of  the  plaintiff,  the  Hood  River  Lumbering 
Company,  across  whose  premises  the  stream  flows,  to 
its  use  for  the  purposes  contemplated,  appointed  viewers 
on  the  petition  of  a  resident  of  the  county  to  visit  and 
examine  the  stream  and  the  land  of  the  plaintiff,  and 
report  to  the  courts  "as  to  whether  damages  should  be 
allowed  to"  it,  "and  if  so,  the  amount  thereof."  On 
December  20,  1898,  the  viewers  made  their  report,  assess- 
ing the  plaintiff's  damages  at  $2,040,  which  was  on  the 
same  day  confirmed,  and  an  order  and  judgment  entered 
appropriating  to  Wasco  County  a  right  of  way  over  the 
certain  described  property  of  the  plaintiff  "for  a  public 
highway  for  the  floating  and  transportation  of  logs, 
timber,  and  lumber,  and  for  the  purpose  of  widening, 
deepening,  straightening,  removing  obstructions  from, 
building  of  dams  and  booms  in,  and  otherwise  improv- 
ing the  stream  of  Hood  River  at  the  points  hereinafter 
referred  to,  so  as  to  render  the  same  fit  and  suitable  for 
the  purpose  of  said  highway,  and  with  the  right  to  pass 
along  the  banks  of  said  stream  for  the  purpose  of  doing 
the  work,  keeping  the  same  in  repair,  and  properly  super- 
intending and  managing  the  use  thereof,  and  also  for  the 
taking,  at  a  fair  rate  of  compensation,  of  such  timber 
and  other  materials  along  the  bed  and  banks  of  said 
stream  as  may  be  necessary  for  the  construction  and 
repair  of  such  improvements."     The  plaintiff  corpora- 


502         Hood  River  L.  Co.  v.  Wasco  County.     [35  Or. 

tkra  thereupon  sued  out  a  writ  of  review  to  the  circuit 
court,  and,  the  proceedings  of  the  county  court  having 
been  there  affirmed,  it  appeals  to  this  court. 

Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr.  Beta 
S.  Huntington,  with  a  brief  over  the  name  of  Huntington 
&  Wilson  to  this  effect : 

No  notice  is  given  to  the  land  owner  of  the  proceeding, 
and  no  opportunity  to  be  heard  in  defense  of  his  rights 
as  to  the  necessity  for  the  improvement,  or  upon  the 
question  of  damages,  unless  the  effort  to  obtain  consent 
or  purchase  the  property  and  rights  can  be  construed  to 
be  notice,  and  the  right  to  appeal  from  the  judgment  is 
a  right  to  be  heard  upon  the  question  of  damages.  Such 
a  proceeding  is  a  depriving  of  property  without  due 
process  of  law  :  Grady  v.  Ihtndon,  30  Or.  333  ;  Burns  v. 
Multnomah  County,  15  Fed.  177 ;  Elliott,  Roads  &  Sts. 
pp.  150,  151 ;  Cooley,  Const.  Lim.  (6ed.)  pp.  126,  208, 
209 ;  Lewis,  Em.  Dom.  §  368  ;  Chicago,  B.  &  Q.  R.  R. 
Co.  v.  City  of  Chicago,  166  U.  S.  226  ;  Pennoyer  v.  Neff, 
95  U.  S.  714. 

Notice  other  than  the  seizure  of  the  property  is  essen- 
tial, and  an  appearance  is  not  the  equivalent  of  a  notice 
emanating  from  some  official  source  :  Lewis,  Em.  Dom. 
§365;  Grady  y.Dundon,  30  Or.  333  (47  Pac.  915);  Wood- 
ruff v.  County  of  Douglas,  17  Or.  314  (21  Pac.  49);  Mi- 
liar d  v.  Douglas  County,  9  Or.  206. 

If,  then,  notice,  to  be  notice  in  the  legal  sense,  must  be 
a  formal  process  served  in  a  manner  and  emanating  from 
a  source  prescribed  by  statute,  from  what  source  would 
the  notice  emanate,  and  how  and  by  whom  is  it  to  be 
served  in  a  proceeding  under  this  statute?  A  notice  not 
authorized  by  law  is  no  notice  ;  the  law  itself  must  pre- 
scribe the  notice:     Stewart  v.  Palmer,  74  N.  Y.  183  (30 
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Am.  Rep.  289);  Kuntz  v.  Sumption,  117  Ind.  1  (2  L.  R.  A. 
655);  State  v.  Lindell  Hotel  Co.,  9  Mo.  App.  455  ;  South 
Platte  Land  Co.  v.  Buffalo  County,  7  Neb.  258;  State  v. 
Guilbert,  56  Ohio  St.  575  (47  N.  E.  551). 

For  respondent  there  was  an  oral  argument  by  Mr.  W. 
H.  Wilson,  with  a  brief  over  the  names  of  Mr.  Wilson  and 
A.  A.  Jayne,  District  Attorney,  to  this  effect : 

This  statute  cannot  be  complied  with  without  the  owner 
having  notice  over  and  over  again  of  the  proceedings 
against  him.  If  these  requirements  are  not  in  themselves 
sufficient,  then  such  notice  as  the  constitution  requires 
will  be  implied,  and  must  be  given.  The  statute  itself 
is  not  the  only  law.  The  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States  is  as  much  a  part  of 
the  law  of  Oregon  as  the  statute  in  question ;  the  two 
must  be  taken  together,  and  the  requirements  of  both 
must  be  met:  Kendall  v.  Post,  8  Or.  141;  Minard  v. 
Douglas  County,  9  Or.  206 ;  Paulson  v.  City  of  Portland, 
16  Or.  450  (1  L.  R.  A.  673,  19  Pac.  450);  same  case 
affirmed  on  appeal,  149  U.  S.  30  (13  Sup.  Ct.  750);  Wil- 
son v.  City  of  Salem,  24  Or.  504  (34  Pac.  9);  Branson  v. 
Gee,  25  Or.  462  (24  L.  R.  A.  355,  36  Pac.  527);  Cherry 
v.  Lane  County,  25  Or.  487  (36  Pac.  531);  Sivan  v.  Wil- 
liams, 2  Mich.  441;  Strachan  v.  Brown,  39  Mich.  169; 
Board  of  ComWs  v.  Board  of  Comr's,  9  Colo.  App.  368  (48 
Pac.  675);  Gilmore  v.IIentig,  33  Kan.  156  (5  Pac.  791); 
Kuntz  v.  Sumption,  117  Ind.  1  (2  L.  R.  A.  655);  Ullman  v. 
Baltimore,  72  Md.  787  (11  L.  R.  A.  226);  Elliott,  Roads 
&  Sts.  151 ;  Lewis,  Em.  Dom.  §  368. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion  of  the  court. 

Several  objections  are  made  to  the  validity  of  the  pro- 
ceedings in  the  county  court,  but  the  principal  one  is 


504         Hood  River  L.  Co.  v.  Wasco  County.     [35  Or. 

that  the  provisions  of  the  statute  under  which  they  were 
had  is  unconstitutional  and  void  because  it  authorizes 
the  taking  of  private  property  for  public  use  without 
due  process  of  law,  since  it  makes  no  provision  for  notice 
to  the  nonconsenting  landowner  of  the  proceedings  for 
the  appropriation  of  his  property,  and  gives  him  no  op- 
portunity to  be  heard  as  a  matter  of  right.  It  is  uni- 
versally recognized  that  property  cannot  be  taken  by 
the  right  of  eminent  domain  without  some  notice  to  the 
owner,  and  some  opportunity  to  be  heard  in  defense  of 
his  rights.  An  act  of  the  legislature  arbitrarily  taking 
private  property  for  public  use,  or  authorizing  it  to  be 
so  taken,  without  any  notice  to  the  owner,  would  not  be 
upheld.  In  such  case  there  would  be  an  absence  of  that 
due  process  of  law  which  is  not  only  guaranteed  to  the 
citizen  by  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States,  but  is  founded  on  principles  of 
natural  justice  older  than  written  constitutions.  "The 
power  to  appropriate  private  property  to  public  use," 
says  Mr.  Chief  Justice  Moore,  "is  derived  from  the  legis- 
lative assembly,  which  may  prescribe  the  mode  of  its 
exercise,"  but  "cannot  dispense  with  notice  of  some  kind 
to  the  owner  of  the  property  affected  by  the  location  of 
a  public  highway,  for  to  do  so  would  be  a  violation  of 
the  Fourteenth  Amendment  of  the  Federal  Constitution, 
and  tantamount  to  the  deprivation  of  property  without 
due  process  of  law.  *  *  *  Without  notice  of  some 
kind,  the  county  court  can  obtain  no  jurisdiction  of  the 
person  of  the  owner  of  real  property  in  condemnation 
proceedings,  and  any  order  or  judgment  rendered  with- 
out notice  must  necessarily  be  void  :"  Grady  v.  Dundon, 
30  Or.  337  (47  Pac.  915). 

But,  while  it  is  everywhere  admitted  that  one  cannot 
be  deprived  of  his  property  without  due  process  of  law, 
neither  the  federal  nor  state  constitutions  have  made 
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any  attempt  to  define  that  term,  nor  have  the  courts  been 
able  to  give  a  definition  covering  all  possible  cases  ;  and 
the  remark  of  Mr.  Justice  Miller,  in  Davidson  v.  New 
Orleans,  96  U.  S.  101,  that  it  remains  "without  that  sat- 
isfactory precision  of  definition  which  judicial  decisions 
have  given  to  nearly  all  the  other  guaranties  of  personal 
rights  found  in  the  constitutions  of  the  several  states 
and  the  United  States"  is  as  true  today  as  it  was  when 
uttered  by  that  distinguished  jurist.  The  courts  are  still 
disposed  to  follow  his  suggestion,  and  to  determine  each 
case,  as  it  arises,  "by  the  gradual  process  of  judicial 
inclusion  and  exclusion  as  the  cases  presented  for  decision 
shall  require,  with  the  reasoning  on  which  such  decisions 
may  be  founded."  The  numerous  attempted  definitions 
of  "due  process  of  law"  to  be  found  in  the  books,  when 
summed  up,  amount  at  last  to  but  different  expressions 
of  the  principle  that  every  one  is  entitled  to  have  notice 
of  any  proceeding  by  which  his  life,  liberty,  or  property 
may  be  affected,  and  to  be  admitted  to  make  a  defense 
in  a  proceeding  which,  following  the  forms  of  law,  is 
adapted  to  the  nature  of  the  case,  and  is  in  conformity 
with  natural  and  inherent  justice.  Thus  far  the  authori- 
ties are  in  unison,  and  the  case  in  hand  presents  no  special 
difficulty  ;  but  when  we  come  to  the  question  as  to  what 
constitutes  notice,  within  the  requirements  of  this  rule, 
we  are  confronted  with  a  wide  diversity  of  opinion  among 
courts  and  text  writers.  The  authorities  seem  to  range 
from  those  holding  that,  where  no  notice  is  provided  for 
in  the  statute,  one  is  necessarily  implied,  and  may  be 
given  in  almost  any  manner  that  will  call  the  property 
owner's  attention  to  the  proceedings,  to  those  which  hold 
that  the  law  itself  must  prescribe  the  kind  of  notice,  and 
how  it  shall  be  served.  This  conflict  is,  however,  more 
apparent  than  real,  and  is  mainly  due  to  the  terms  of  the 
respective  statutes  under  consideration,  and  the  interest 
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involved  in  the  particular  case,  as  well  as  the  subject- 
matter  of  the  litigation  ;  for,  as  said  by  Mr.  Justice 
Bradley  in  his  concurring  opinion  in  Davidson  v.  New 
Orleans ,  96  U.  S.  101 :  "In  judging  what  is  due  process 
of  law,  respect  must  be  had  to  the  cause  and  object  of 
the  taking, — whether  under  the  taxing  power,  the  power 
of  eminent  domain,  or  the  power  of  assessment  for  local 
improvements,  or  none  of  these ;  and,  if  found  to  be 
suitable  or  admissible  in  the  special  case,  it  will  be  ad- 
judged to  be  'due  process  of  law,'  but  if  found  to  be 
arbitrary,  oppressive,  and  unjust,  it  may  be  declared  to 
be  not  'due  process  of  law.'  " 

Coming  then  to  the  case  in  hand,  we  are  called  upon 
to  determine  whether  the  course  of  proceeding  for  the 
taking  of  private  property  without  the  consent  of  the 
owner,  provided  in  the  statute  under  consideration,  is 
"according  to  those  rules  and  principles  which  have  been 
established  in  our  systems  of  jurisprudence  for  the  pro- 
tection and  enforcement  of  private  rights,"  and  which 
Mr.  Justice  Field  says,  in  Pennoyer  v.  Neff,  95  U.  S.  714, 
is  essential  to  due  process  of  law,  or  whether  it  is  "ar- 
bitrary, oppressive,  and  unjust."  If  the  former,  the 
statute  is  valid  ;  and  if  the  latter,  void.  Looking  at  its 
provisions  somewhat  in  detail,  it  will  be  noted  that  it 
authorises  the  taking  of  the  right  to  the  use  of  the  bed 
and  channel  of  the  stream;  the  building  of  dams,  and  the 
consequent  right  to  overflow  lands  outside  the  channel ; 
the  right  to  cut  through  adjacent  lands  for  the  purpose 
of  straightening,  widening,  or  deepening  the  stream  ;  to 
pass  along  the  banks  for  the  purpose  of  doing  the  neces- 
sary work  to  make  the  stream  navigable  and  keeping  it 
in  repair,  and  properly  superintending  and  managing  the 
use  of  the  highway  (an  easement  of  indefinite  extent) ; 
the  building  and  maintaining  of  booms  for  the  handling 
of  property  to  be  transported,  and  the  taking  of  such 
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timber  and  other  materials  along  the  beds  and  banks  as 
may  be  necessary  for  the  construction  and  repair  of  the 
improvement ;  and  all  this  without  any  provision  for 
notice  to  the  owner,  or  without  giving  him  any  right  to 
a  hearing  until  after  a  final  judgment  has  been  entered, 
taking  his  property  and  appropriating  it  to  a  public  use, 
and  then  only  the  right,  by  an  appeal,  to  be  heard  upon 
the  question  of  damages  alone.  Under  this  statute  he  is 
not  entitled  to  notice  of  any  kind  that  a  proceeding  for 
the  purpose  is  to  be  instituted  or  is  pending,  unless  the 
mere  fact  of  an  effort  to  obtain  his  consent  or  a  grant  from 
him  of  such  rights  can  be  construed  to  be  notice.  But  the 
attempted  negotiation  does  not  inform  him  of  the  time 
when  the  proceedings  for  the  condemnation  of  his  prop- 
erty are  to  take  place,  or  the  nature  thereof,  or  afford 
him  an  opportunity  to  make  any  defense  thereto.  It  is 
true,  an  appeal  is  authorized  from  an  order  approving 
the  report  of  viewers  appointed  to  assess  damages ;  but 
this  right  is  not  only  confined  to  the  question  of  damages 
alone,  but  must  be  exercised  within  twenty  days  after  the 
order  is  made,  or  it  is  lost,  and  yet  the  statute  provides 
for  no  notice  to  him  whatever  of  any  of  the  proceedings. 
So  that  it  is  possible  for  the  petition  to  be  filed,  the  view- 
ers appointed,  the  amount  of  property  to  be  taken  de- 
termined, the.damages  to  the  owner  assessed,  a  judgment 
entered  appropriating  the  property,  and  the  time  for  an 
appeal  to  have  expired,  without  the  knowledge  of  the 
property  owner.  Certainly  such  an  arbitrary  and  unjust 
proceeding,  and  one  so  utterly  in  disregard  of  the  rights 
of  private  property,  cannot  be  declared  to  be  "due  pro- 
cess of  law,"  according  to  any  of  the  definitions  to  be 
found  in  the  books. 

After  a  careful  examination  of  the  question,  we  are 
satisfied  that  the  better  rule  —  the  one  supported  by 
the  great  preponderance  of  authority  —  is  that  where  a 
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statute  like  the  one  under  consideration  authorizes  the 
taking  of  private  property  for  public  use,  and  under- 
takes to  prescribe  the  course  of  procedure. which  shall 
be  followed,  it  must  provide  for  notice  to  the  noncon- 
senting  landowner,  and  give  him  an  opportunity  to  be 
heard  in  defense  of  his  rights.  Judge  Elliott  says:  "Not- 
withstanding the  diversity  of  opinion  upon  the  question 
whether  the  failure  to  provide  for  notice  will  or  will  not 
make  the  statute  inoperative,  it  seems  clear  to  us,  on 
principle,  that  a  statute  which  makes  no  provision  for 
notice  cannot  be  deemed  effective.  Such  a  statute  may 
not,  perhaps,  be  absolutely  void,  since  it  is  probably  true 
that  the  defect  might  be  remedied  by  a  supplemental  or 
amendatory  statute  ;  but,  however  this  may  be,  as  long 
as  it  stands  without  a  provision  for  notice  it  is  inopera- 
tive, and  will  not  justify  the  seizure  of  private  property. 
It  is  everywhere  agreed  that  a  statute  which  fails  to 
make  proper  provision  for  compensation  is  ineffective, 
because  provision  for  compensation  is  an  indispensable 
condition  to  the  right  to  exercise  the  power ;  and  the 
principle  declared  in  the  decisions  establishing  that  doc- 
trine applies  to  the  element  of  due  process  of  law,  for  it 
is  quite  as  essential  that  the  statute  should  provide  for 
due  process  of  law  as  for  compensation.  A  notice  not 
provided  for  by  law  is,  in  truth,  no  notice  "at  all,  and  it 
is  the  province  of  the  legislature,  and  not  of  the  courts, 
to  enact  laws  which  shall  prescribe  the  notice  that  brings 
parties  into  court.  If  no  notice  is  provided  by  law,  no 
effective  notice  can  be  given,  since  a  notice  not  author- 
ized can  have  no  legal  force,  and,  without  a  notice  au- 
thorized by  some  valid  statute,  there  can  be  no  due  pro- 
cess of  law.  The  courts  have  no  right  to  supply  the 
omission  by  interpolating  provisions,  for  it  is  their  duty 
to  give  effect  to  the  statutes  as  they  are  written,  and  they 
cannot  amend  imperfect  enactments  :"    Elliott,  Roads  <fc 
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Sts.  151.  And  Mr.  Lewis,  in  his  work  on  Eminent  Do- 
main, after  an  examination  and  review  of  the  author- 
ities, and  especially  those  holding  that  a  statute  not  pro- 
viding for  notice  is  valid,  on  the  ground  that,  whether 
provided  for  or  not,  it  must  be  given,  says  :  "It  seems 
to  us  that  these  cases  go  too  far  in  the  direction  of  judi- 
cial legislation.  If  the  statute  prescribes  no  notice,  what 
notice  is  to  be  given?  Some  of  the  cases  say  it  must 
be  a  notice  prescribed  by  an  order  or  rule  of  the  court ; 
others,  that  it  is  left  to  the  court  to  see  that  proper 
notice  is  given ;  and  still  others  adopt,  by  analogy,  the 
provisions  of  similar  statutes,  but  the  majority  do  not 
attempt  to  define  what  the  notice  should  be.  *  *  *  It 
seems  to  us  that  it  is  just  as  incumbent  upon  the  legisla- 
ture to  provide  for  notice  as  to  provide  for  compensa- 
tion. Both  are  conditions  to  the  exercise  of  the  power. 
It  is  conceded  that  a  law  which  purports  to  authorize 
the  taking  of  property  for  public  use,  but  makes  no  pro- 
vision for  compensation,  is  nugatory.  Why  may  not  the 
obligation  to  make  compensation  be  implied  and  enforced 
by  the  courts,  as  well  as  the  obligation  to  give  notice? 
There  is  really  but  one  logical  and  consistent  position  in 
the  matter,  and  that  is  that  a  statute  that  does  not  pro- 
vide for  notice  is  invalid :"     Lewis,  Em.  Dom.  §  368. 

And  in  the  noted  case  of  Stuart  v.  Palmer,  74  N.  Y.  183, 
in  which  the  doctrine  of  "due  process  of  law,"  as  applica- 
ble to  a  statute  authorizing  an  assessment  for  opening  a 
highway,  received  an  exhaustive  and  learned  discussion, 
Mr.  Justice  Earl,  in  speaking  for  the  entire  court,  said  : 
"The  constitution  sanctions  no  law  imposing  such  an 
assessment  without  a  notice  to,  and  a  hearing  or  an 
opportunity  of  a  hearing  by,  the  owners  of  the  property 
to  be  assessed.  It  is  not  enough  that  the  owners  may 
by  chance  have  notice,  or  that  they  may,  as  a  matter  of 
favor,  have  a  hearing.     The  law  must  require  notice  to 
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them,  and  give  them  the  right  to  a  hearing  and  an  oppor- 
tunity to  be  heard.  It  matters  not,  upon  the  question 
of  the  constitutionality  of  such  a  law,  that  the  assessment 
has  in  fact  been  fairly  apportioned.  The  constitutional 
validity  of  the  law  is  to  be  tested,  not  by  what  has  been 
done  under  it,  but  by  what  may  by  its  authority  be  done. 
The  legislature  may  prescribe  the  kind  of  notice,  and  the 
mode  in  which  it  shall  be  given,  but  it  cannot  dispense 
with  all  notice."  If  this  is  the  rule  by  which  the  con- 
stitutionality of  a  law  authorizing  an  assessment  sup- 
posed to  be  founded  on  a  corresponding  benefit  to  the 
land  owner  is  to  be  determined,  clearly  a  statute  for  the 
taking  of  property  by  right  of  eminent  domain  which 
does  not  comply  with  such  test  is  unconstitutional  and 
void,  when  it  is  remembered  that  due  process  of  law,  as 
applied  to  assessments,  does  not  necessarily  imply  or  re- 
quire the  right  to  such  notice  and  hearing  as  is  considered 
to  be  essential  to  the  validity  of  the  proceeding  of  judicial 
tribunals:  Kentucky  Railroad  Tax  Cases,  115  U.  S.  321 
(6  Sup.  Ct.  57). 

The  decisions  of  this  court  upon  the  validity  and 
constitutionality  of  acts  providing  for  the  assessment  of 
property  and  levy  of  taxes  for  general  purposes,  or  for 
assessments  for  opening  or  improving  streets  in  munici- 
palities, or  the  laying  of  sewers,  or  the  taking  of  material 
by  road  supervisors  for  the  repair  of  public  highways, 
are  not  authority  in  the  present  case,  except  in  so  far  as 
they  may  illustrate  the  application  of  the  doctrine  of  due 
process  of  law  to  a  given  state  of  facts.  It  is  conceded 
in  all  of  these  cases  that  notice  to  the  party  to  be  affected 
is  essential,  and  the  point  decided  in  each  of  them  was 
whether  or  not  such  a  notice  had  been  provided  for  by  the 
law  under  which  the  proceedings  were  had.  We  are  here, 
however,  to  deal  with  an  act  providing  for  the  taking  of 
private  property  of  an  individual  without  his  consent 
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under  the  extraordinary  power  of  eminent  domain,  and 
which  provides  the  tribunal  by  which  such  power  shall 
be  exercised,  and  the  method  of  procedure  to  be  followed 
in  its  exercise  ;  and  the  test  of  its  validity  is  whether  it 
preserves  to  the  citizen  the  right  of  due  process  of  law 
guaranteed  to  him  by  the  constitution.  This,  in  our 
opinion,  must  be  determined  from  the  provisions  of  the 
act  itself.  Cases  like  Paulson  v.  Portland,  149  U.  S.  38  (13 
Sup.  Ct.  750),  and  Wilson  v.  City  of  Salem.,  24  Or.  504  (34 
Pac.  9,  691),  are  wholly  unlike  the  case  at  bar,  because 
they  involve  the  validity  of  proceedings  by  municipal  cor- 
porations in  improving  streets  and  laying  sewers  under  a 
general  grant  of  power.  It  was  held  in  these  cases  that 
the  city  charters  were  constitutional  and  valid,  although 
they  made  no  provision  for  notice  to  the  property  owners, 
but  this  holding  was  expressly  put  upon  the  ground  that 
"the  city  is  a  miniature  state — the  council  is  its  legisla- 
ture, the  charter  is  its  constitution  ;  and  it  is  enough  if, 
in  that,  the  power  is  granted  in  general  terms,  for,  when 
granted,  it  must  necessarily  be  exercised  subject  to  all 
limitations  imposed  by  constitutional  provisions,  and  the 
power  to  prescribe  the  mode  of  its  exercise  is,  except  as 
restricted,  subject  to  the  legislative  discretion  of  the  coun- 
cil:" Mr.  Justice  Brewer,  in  Paulson  v.  Portland,  149 
U.  S.  38  (13  Sup.  Ct.  753). 

But  the  power  granted  by  the  statute  under  considera- 
tion is  vested  in,  and  is  to  be  exercised  by,  the  county 
court,  acting  in  a  judicial  and  not  a  legislative  capacity. 
It  has  no  authority  to  prescribe  the  mode  of  exercising 
the  power  granted,  or  to  supplement  the  statutory  method 
of  procedure.  It  can  only  execute  the  law  according  to 
its  terms,  and,  as  the  statute  undertakes  to  provide  the 
entire  method  of  procedure,  it  necessarily  follows  that, 
unless  in  its  several  provisions  it  is  in  conformity  with 
the  constitution,  and  provides  for  due  process  of  law,  all 
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proceedings  had  thereunder  are  void.  And  the  fact  that 
in  this  particular  case  the  plaintiff  had  knowledge  of  the 
proceedings,  and  appeared  in  the  county  court,  is  of  no 
consequence  in  determining  the  question.  The  consti- 
tutionality of  a  statute  must  be  determined  by  what  can 
be  done  under  it,  and  not  by  what  actually  takes  place. 
If,  by  strict  compliance  with  all  its  requirements,  the 
property  of  an  individual  can  be  taken  from  him  without 
due  process  of  law,  the  act  is  void.  We  are  quite  clear 
that  the  act  under  consideration  is  inoperative  and  void, 
so  far  as  it  authorizes  the  appropriation  of  private  prop- 
erty without  the  consent  of  the  owner,  because  it  makes 
no  provision  for  notice  to  him  of  the  proceedings,  and 
gives  him  no  opportunity  to  defend  as  a  matter  of  right. 
It  follows  from  these  views  that  the  judgment  of  the 
court  below  must  be  reversed,  and  the  cause  remanded 
with  directions  to  vacate  and  annul  the  proceedings  of 
the  county  court.  Reversed. 

Argued  12  October;  decided  23  October,  1899. 
JONES  v.  CITY  OF  PORTLAND. 

38    3541  (58Pac.657.) 

35   6I2I  l.  Liability  of  City  for  Failure  to  Provide  Funds  to  Pay  Warrants.— 

*"   *®l  Where  the  expense  of  Improving  a  street  In  a  city  is  to  be  paid  from  a  special 

fund  to  be  raised  by  an  assessment  on  the  abutting  property,  the  failure  of 
the  municipality  to  comply  with  any  of  the  requirements  of  the  charter 
essential  to  supply  such  fund,  or  any  unreasonable  delay  in  collecting  the 
money  to  pay  for  such  improvement  gives  the  contractor  a  light  of  action  er 
delicto  against  the  city  for  damages,  notwithstanding  a  provision  in  the  con- 
tract that  he  shall  look  for  payment  to  such  special  fund  only,  and  that  he 
will  not  require  the  municipality  to  pay  for  the  same  out  of  any  other  Amd : 
Little  v.  City  of  Portland,  24  Or.  188,  followed. 

2.  Pleading  Negligence.— It  is  a  rule  of  general  application  In  pleading  that 

negligence  cannot  be  alleged  in  one  particular  and  the  pleader  be  allowed  to 
prove  and  recover  on  some  other  negligence,  yet  that  must  be  taken  In  con- 
nection with  another  rule,  that  where  a  complaint  contains  a  general  allega- 
tion of  negligence,  and  the  defendant  Joins  issue  without  moving  to  make  the 
pleading  more  definite,  proof  of  any  negligence  within  the  general  scope  of 
the  allegations  is  competent. 

3.  Municipality— Allegation  of  Neglect  in  Collecting  Fund.— In  an 

action  against  a  city  on  an  improvement  warrant  drawn  on  a  special  fund, 
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an  allegation  that  it  was  the  city's  duty  to  collect  from  the  abutting  owners 
the  cost  of  the  improvement,  that  it  had  failed  and  neglected  to  perform  such 
duty,  and  had  not  collected  from  the  owners  any  money  for  such  purpose, 
and  was  not  making  any  attempt  to  do  so,  is  sufficiently  broad  to  Justify  a 
recovery  because  of  the  invalidity  of  the  assessments  through  the  city's  failure 
to  comply  with  its  charter  provisions. 

4.  Burden  or  Proof  in  Showing  Diligence  to  Collect  Assessments.— 

Where  plaintiff  proved  the  ordinance  authorizing  the  Improvement  contract 
on  which  his  warrants  were  based,  the  execution  of  the  contract,  the  perform- 
ance of  the  work,  its  acceptance  by  the  city,  the  issuance  of  the  warrant,  and 
the  failure  of  the  city  for  four  years  to  provide  the  special  fund  out  of  which 
it  was  to  be  paid,  be  made  a  prima  facie  case  against  the  city,  and  the  burden 
was  then  on  it  to  show  that  its  failure  to  provide  the  fund  was  not  owing  to 
its  neglect  in  complying  with  its  charter  provisions,  or  in  exercising  reason- 
able diligence. 

5.  Warrants— Funds  for  Paying.— A  municipal  warrant  purporting  to  have 

been  issued  in  payment  for  the  improvement  of  a  certain  street,  sufficiently 
shows  that  it  is  to  be  paid  out  of  a  special  fund  raised  by  assessment  on  the 
property  benefited  by  that  improvement,  where  there  is  no  claim  that  It  was 
to  be  paid  out  of  any  other  fund. 

Prom  Multnomah  :     E.  D.  Shattuck,  Judge. 

This  is  an  action  by  E.  K.  Jones  &  Company  against 
the  City  of  Portland,  to  recover  damages  alleged  to  have 
been  sustained  by  the  nonpayment  of  a  warrant  issued 
by  the  City  of  Sellwood  upon  a  special  fund  to  be  raised 
by  the  levy  and  collection  of  assessments  upon  the  prop- 
erty benefited  by  the  improvement  of  Spokane  Avenue, 
in  such  city.  The  complaint  sets  out  in  full  the  ordi- 
nance providing  for  the  improvement,  and  alleges  that  a 
contract  was  duly  let  to  one  George  P.  Dorris  to  furnish 
the  material  and  labor  required  to  make  such  improve- 
ment; that  Dorris  has  in  all  respects  fully  performed  and 
completed  his  contract,  and  that  the  work  was  accepted 
without  objection;  that,  after  the  improvement  had  been 
thus  completed  and  accepted,  the  City  of  Sellwood  issued 
certain  warrants  to  him  in  payment  of  the  same,  one  of 
which  is  in  words  and  figures  as  follows:  "Sellwood, 
Oregon,  March  15th,  1892.  To  the  Treasurer  of  the  City 
of  Sellwood  :  Pay  to  Geo.  P.  Dorris  or  order  two  hun- 
dred and  fifty-three  and  12£-100  dollars,  in  payment  of 

85  Ob.— 88. 
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lumber  for  imp.  of  Spokane  Avenue.  [Signed]  Chas. 
A.  Murbe,  President  of  Council.  J.  D.  Chapman,  Re- 
corder;" that  Dorris,  for  a  good  and  valuable  consid- 
eration, sold,  transferred,  and  delivered  said  warrant  to 
the  plaintiff,  and  it  is  now  the  sole  owner  thereof ;  that 
the  contract  contained  a  provision  to  the  effect  that  the 
contractor  should  look  for  payment  only  to  the  fund  to 
be  assessed  upon  the  property  liable  for  the  improve- 
ment, and  collected  and  paid  into  the  city  treasury  for 
that  purpose,  and  that  he  would  not  require  the  city  to 
pay  the  same  out  of  any  other  fund,  by  legal  process  or 
otherwise  ;  but  further  alleges,  "that  it  was  the  duty  of 
said  city,  and  of  the  defendant,  who  afterwards  assumed 
its  place,  as  hereinafter  alleged,  to  collect  from  the  various 
owners  of  property  abutting  on  said  avenue  the  several 
and  various  sums  ascertained  to  be  the  cost  of  making 
said  improvement,  and  assessed  by  it  on  and  against  said 
lots  and  parcels  of  land  liable  therefor  ;  and  it  avers  that 
said  City  of  Sellwood,  and  the  defendant  also,  have  each 
failed  and  neglected  to  perform  said  duty  ;  that  neither 
of  them  have  collected  from  said  properties,  or  the  own- 
ers thereof,  their  respective  assessments  or  charges,  and 
have  collected  no  money  to  pay  said  warrant,  and  are 
making  no  attempt  to  do  so,  though  plaintiff  has  repeat- 
edly presented  such  warrant  to  each  of  them  for  pay- 
ment, and  repeatedly  demanded  payment  thereof ;  and 
it  avers  that  it  is  damaged  by  such  failure  and  neglect  in 
the  full  sum  of  the  principal  and  interest  of  said  war- 
rant." It  is  then  alleged  that  the  City  of  Sellwood,  by 
an  act  of  the  legislature,  was  consolidated  with  the  de- 
fendant city,  and  became  and  now  is  a  part  thereof,  and 
that  by  the  express  provisions  of  the  consolidation  act 
the  defendant  became  held  and  bound  to  perform  all  the 
duties,  obligations,  and  responsibilities  of  the  former 
City  of  Sellwood,  including  the  collection  of  the  assess- 
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ments  and  charges  on  and  against  the  property  abutting 
on  Spokane  Avenue,  and  payment  of  said  warrants,  but 
that  it  "has  wholly  failed  and  neglected  to  perform  such 
duty,  or  to  collect,  or  attempt  to  collect,  said  assessments 
or  charges,  or  to  do  anything  else  to  pay  said  warrant, 
or  cause  the  same  to  be  paid,  though  plaintiff  has  repeat- 
edly demanded  payment  thereof." 

A  demurrer  to  the  complaint,  because  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  having 
been  overruled,  the  defendant  answered,  denying  either 
positively  or  on  information  and  belief  all  the  allegations 
of  the  complaint ;  and  for  a  further  and  separate  defense 
alleged  that  in  September,  1894,  the  common  council  of 
tbe  defendant  city,  at  plaintiff's  request,  duly  passed  an 
ordinance  directing  a  warrant  to  issue  to  the  chief  of 
police  for  the  collection  of  such  delinquent  assessment ; 
that  in  pursuance  thereof  the  auditor  of  the  defendant 
city  duly  issued  warrants  to  the  chief  of  police  for  the 
sale  of  the  assessed  property ;  that  the  chief  of  police 
duly  levied  upon  the  property  described  in  the  warrant, 
and  advertised  and  offered  the  same  for  sale  at  public 
auction,  but,  there  being  no  offers  therefor,  returned  the 
warrant  unsatisfied  for  want  of  bidders,  and  that  the  de- 
fendant was  therfefore,  without  fault  on  its  part,  unable 
to  collect  the  delinquent  assessments  or  realize  the  fund 
for  the  payment  of  the  warrants.  The  reply  denied 
the  new  matter  set  up  in  the  answer,  and  affirmatively 
alleged  that  prior  to  the  passage  of  the  ordinance  by  the 
defendant  city  directing  warrants  to  issue  for  the  collec- 
tion of  the  delinquent  assessments,  and  before  the  issu- 
ance of  the  warrants  by  the  auditor,  as  referred  to  in  the 
answer,  the  defendant  voluntarily  permitted  a  decree  to 
be  entered  against  it  adjudging  and  decreeing  that  the 
assessment  was  invalid  and  void ;  that  long  before  the 
pretended  ordinance  became  a  law,  and  in  some  cases 
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subsequent  thereto,  defendant,  for  the  personal  accommo- 
dation of  certain  property  owners,  voluntarily  released 
their  property  from  the  pretended  assessment,  without 
the  order,  judgment,  or  decree  of  any  court  or  any  pro- 
ceeding therefor,  and  without  the  knowledge  or  consent 
of  the  plaintiff ;  that  at  the  time  of  the  alleged  offer  for 
sale  of  the  property  abutting  on  Spokane  Avenue  the 
defendant  was  enjoined  from  selling  parts  thereof  at  the 
suit  of  the  owners,  upon  the  ground  that  the  assessment 
and  the  proceedings  thereunder  were  void  and  of  no 
effect,  and  such  suits  were  pending  and  not  disposed  of 
at  the  time  the  property  was  offered  for  sale  ;  that  at  the 
time  of  the  proposed  sale,  as  the  defendant  well  knew,  the 
ordinances,  assessments,  and  proceedings  under  which  it 
pretended  to  have  a  lien  on  and  against  the  property  for 
the  payment  of  plaintiff's  warrant,  and  under  which  it 
pretended  to  offer  such  property  for  sale,  were  irregular 
and  invalid,  notwithstanding  which  it  ordered  such  levy, 
advertisement,  and  offer  for  sale  without  taking  any  steps 
to  correct  such  irregularities,  or  to  make  a  valid  and  legal 
assessment  of  the  property  for  the  cost  of  said  improve- 
ment. Upon  the  issues  thus  joined  the  cause  was  tried, 
and  a  verdict  rendered  in  favor  of  the  plaintiff,  and  from 
the  judgment  thereon  the  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
William  M.  Cake,  former  City  Attorney,  and  Fred  L. 
Keenan,  with  an  oral  argument  by  Mr.  Ralph  R.  Dumway. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Dell  Stuart. 
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Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  record  contains  several  assignments  of  error,  but 
they  are  all  directed  to  the  questions — First,  whether, 
under  the  allegations  of  the  complaint,  the  plaintiff  is 
confined  to  proof  of  negligence  in  attempting  to  collect 
the  assessment  against  the  property  abutting  on  Spokane 
Avenue  ;  or  second,  may  a  recovery  be  had  on  the  ground 
that  the  proceedings  are  void  and  of  no  effect,  because 
of  a  failure  to  comply  with  the  provisions  of  the  charter 
in  reference  to  the  improvement  of  a  street,  the  cost  of 
which  was  to  be  assessed  against  the  abutting  property? 

1.  Whatever  confusion  there  may  be  in  the  authorities 
elsewhere,  the  holding  of  this  court  is  that,  where  the 
expense  of  improving  a  street  in  a  city  is  to  be  paid  from 
a  special  fund  to  be  raised  by  an  assessment  on  the  abut- 
ting property,  a  failure  of  the  municipality  to  comply 
with  any  of  the  requirements  of  the  charter  essential  to 
supply  such  fund  (North  Pac.  Lumbering  Co.  v.  City  of 
East  Portland,  14  Or.  6,  12  Pac.  4;  Little  v.  City  of  Port- 
land, 26  Or.  235,  37  Pac.  911),  or  any  unreasonable  delay 
in  enforcing  such  provisions  or  collecting  and  paying 
over  the  money  (Commercial  Nat.  Bank  v.  City  of  Portland, 
24  Or.  188,  41  Am.  St.  Rep.  854,  44  Am.  &  Eng.  Corp. 
Cas.  486,  33  Pac.  532),  gives  the  contractor  a  right  of 
action  ex  delicto  against  the  corporation  for  damages,  in 
which  he  is  entitled  to  recover  the  amount  due  under  the 
contract,  with  interest,  notwithstanding  a  provision  in 
the  contract  that  he  shall  look  for  payment  only  to  the 
special  fund,  and  that  he  will  not  require  the  munici- 
pality, by  any  legal  process  or  otherwise,  to  pay  for  the 
same  out  of  any  other  fund  (Commercial  Nat.  Bank  v. 
City  of  Portland,  24  Or.  188,  41  Am.  St.  Rep.  854,  44  Am. 
&  Eng.  Corp.  Cas.  486,  33  Pac.  532) .     If,  therefore,  the 
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City  of  Sellwood  failed  to  comply  with  any  of  the  require- 
ments of  the  charter  authorizing  the  improvement  of  the 
street  at  the  expense  of  the  abutting  property,  by  reason 
of  which  the  special  fund  for  the  payment  of  the  contract 
price  cannot  be  raised,  or  if  there  has  been  any  unreason- 
able delay  by  it  or  the  present  defendant  in  enforcing 
such  provisions,  or  collecting  and  paying  over  the  money, 
the  plaintiff  has  a  valid  cause  of  action  against  the  de- 
fendant for  the  amount  remaining  due  and  unpaid  after 
the  contract. 

2.  But  it  is  claimed  that  by  its  complaint  the  plaintiff 
has  limited  its  right  to  recover  to  a  failure  of  the  defend- 
ant to  exercise  reasonable  diligence  in  collecting,  or  at- 
tempting to  collect,  assessments  made  upon  the  abutting 
property,  and  is  not  entitled  to  recover  because  of  the 
invalidity  of  such  assessments  on  account  of  the  failure 
of  the  city  to  comply  with  the  provisions  of  the  charter. 
It  is  the  settled  law  in  this  state,  as  elsewhere,  that  a 
plaintiff  cannot  allege  negligence  in  one  particular,  and 
on  the  trial  prove  and  recover  upon  another,  but  that, 
where  the  complaint  specifies  the  particular  act  of  negli- 
gence relied  on,  the  trial  must  be  had  on  the  issues  thus 
made  :  Lieuallen  v.  Mosgrove,  33  Or.  282  (54  Pac.  200). 
But  where  the  complaint  contains  a  general  allegation  of 
negligence,  and  the  defendant,  without  moving  to  make 
it  more  specific,  joins  issue,  proof  of  any  negligence 
within  the  general  scope  and  purpose  of  the  allegation  is 
competent,  and  may  be  the  basis  of  a  recovery  :  Wild  v. 
Oregon  Short  Line  Ry.  Co.,  21  Or.  159  (27  Pac.  954).  The 
allegations  of  the  complaint  are  not  very  specific  or  cer- 
tain, but,  by  a  fair  construction,  wre  think  they  are  broad 
enough  to  include  proof  of  the  failure  of  the  defendant  to 
comply  with  the  provisions  of  the  charter,  or  of  any  un- 
reasonable delay  in  the  performance  of  its  duty  in  that 
respect. 
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3.  After  alleging  that  it  was  the  duty  of  the  City  of 
Sellwood  and  defendant  to  collect  from  the  various  hold- 
ers of  the  property  abutting  on  the  avenue  the  several 
and  various  sums  ascertained  to  be  the  cost  of  making 
the  improvement,  it  is  alleged,  in  substance,  that  they 
have  each  failed  and  neglected  to  perform  such  duty, 
and  have  not  collected  from  the  property,  or  the  owners 
thereof,  any  money  for  such  purpose,  and  are  making  no 
attempt  to  do  so.  This  is  practically  and  in  substance 
an  allegation  that  the  defendent  has  failed  and  neglected 
to  provide  the  fund  for  the  payment  of  the  warrant  owned 
by  the  plaintiff,  and  is  making  no  effort  in  that  direction. 
We  are,  therefore,  of  the  opinion  that  the  plaintiff  was 
entitled  to  recover  in  this  case  if  it  appeared  that  the 
attempted  assessment  was  in  fact  void,  so  that  no  title 
could  have  been  conferred  upon  a  purchaser  at  the  sale 
attempted  to  be  made  by  the  defendant. 

4.  It  is  contended  that,  in  a  case  of  this  character, 
the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the 
defendant  has  failed  and  neglected  to  observe  the  several 
provisions  of  the  charter  authorizing  it  to  raise  a  special 
fund  for  the  payment  of  the  cost  of  the  improvement.  As 
we  understand  the  law,  the  plaintiff  made  a  prima  facie 
case  when  it  gave  in  evidence  the  ordinance  authorizing 
the  contract  with  its  assignor,  the  contract  itself,  with 
proof  that  it  had  been  performed  and  the  work  accepted 
by  the  municipality,  the  issuance  of  the  warrant,  and  the 
failure  of  the  city  for  four  years  to  provide  the  special 
fund  out  of  which  it  is  to  be  paid.  The  burden  of  proof 
was  then  on  the  defendant  to  show  that  its  failure  to  pro- 
vide such  fund  was  not  owing  to  any  neglect  on  its  part 
in  complying  with  the  several  provisions  of  the  charter, 
or  in  exercising  reasonable  diligence  therein  :  Morgan  v. 
City  of  Dubuque,  28  Iowa,  575. 
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5.  It  is  insisted  that  a  recovery  cannot  be  had  in  this 
case  for  the  reason  that  the  warrant  issued  by  the  City 
of  Sellwood  to  the  plaintiff's  assignor  does  not  provide  in 
direct  terms  that  it  is  to  be  paid  out  of  the  special  fund 
for  the  improvement  of  Spokane  Avenue.  This  objection 
is  without  merit,  because,  in  the  first  place,  no  such  de- 
fense is  made,  nor  is  it  claimed  that  the  defendant  refused 
to  pay  the  warrant  on  that  account ;  and,  in  the  second 
place,  it  is  apparent  from  the  face  of  the  warrant  that  it 
is  payable  out  of  such  fund,  because  it  is  issued  in  pay- 
ment of  lumber  for  the  improvement  of  Spokane  Avenue, 
and  there  is  no  claim  that  the  city  intended  to  pay  for 
such  improvement  out  of  any  fund  except  the  one  to  be 
raised  by  assessment  upon  the  abutting  property.  It  fol- 
lows from  these  views  that  the  judgment  of  the  court 
below  was  right,  and  must  be  affirmed. 

Affirmed. 


Decided  22  May,  1800. 
STATE  v.  MAGERS. 

[57  Pac.  187.] 

,  Instruction  as  to  Time  op  Sunset*-^Judicial  Knowledge.— A  witness 
testified  that  on  the  day  of  the  homicide,  "at  twilight  or  dusk,  being  about 
fifteen  minutes  after  sundown,"  he  saw  defendant  and  deceased  together  in  a 
buggy.  Other  evidence  showed  that  the  team  and  buggy  were  not  taken  from 
the  stable  by  defendant  and  the  deceased  until  7:30  P.  M.,  which  time  was,  in 
fact,  more  than  an  hour  after  the  sun  had  set.  Under  these  circumstances 
the  court  should  have  stated  the  hour  of  sunset  to  the  jury,  so  that  they  might 
have  considered  that  fact  in  determining  whether  the  witness  was  correct  in 
saying  he  recognized  the  persons  in  the  buggy.  Especially  is  this  proper  in 
view  of  Sections  707,  708,  Hill's  Ann.  Laws,  directing  courts  to  take  Judicial 
notice  of  the  measure  of  time,  and  section  242,  requiring  such  knowledge  to  be 
declared  to  the  Jury. 


*  Note.— The  adoption  by  the  railroads  and  most  municipalities  and  commu- 
nities in  this  country  of  the  so-called  "standard  time"  has  caused  some  interest- 
ing discussion 8  as  to  whether  sun  or  standard  time  is  meant  when  neither  is 
specially  designated.  In  the  following  cases  it  was  held  error  to  use  standard 
time  as  a  basis  of  computation :  Henderson  v.  Reynolds,  84  Ga.  150  (7  L.  R.  A. S2?f 
10  8.  E.  734);  Searles  v.  Averhoff,  28  Neb.  088  (44  N.  W.  872);  Jones  v.  German  Ins. 
Co.,  46  L.  R.  A.  800  (81  N.  W.  188).— Reporter. 
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2.  Application  of  Rules  of  Court.— A  rule  of  court  requiring  requests  for 
special  instructions  on  questions  of  law  to  be  submitted  before  the  argument 
begins  does  not  apply  to  instructions  on  the  facts. 

8.  Evidence  of  Facts  Judicially  Noticed.— It  is  not  necessary  to  offer  evi- 
dence of  facts  of  which  Judicial  notice  is  taken  by  the  courts. 

4.  Homicide— Duty  to  Instruct  on  Manslaughter.— "Where  circumstantial 

evidence  alone  is  relied  on  to  prove  defendant's  connection  with  a  homicide, 
and  there  is  no  evidence  of  the  manner  of  the  killing,  the  law  of  manslaughter 
should  be  stated  to  the  jury. 

5.  Witness  Refreshing  Memory  from  Memoranda.— It  is  competent  for  a 

witness,  before  testifying,  to  refresh  his  memory  from  memoranda  of  a  con- 
versation, though  they  were  not  made  by  him  but  by  another  person  who  was 
present :    State  v.  Moreen,  15  Or.  262 ;    8UUe  v.  JBartmess,  33  Or.  110,  applied. 

From  Polk:    Geo.  H.  Burnett,  Judge. 

W.  G.  Magers  was  convicted  of  murder  in  the  first 
degree,  and  appealed.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Wil- 
liam H.  Holmes,  with  an  oral  argument  by  Mr.  Holme* 
and  Mr.  John  J.  Daly. 

For  the  state  there  was  a  brief  over  the  names  of  D.  R. 
N.  Blackburn,  Attorney-General,  Samuel  L.  Haydcn,  Dis- 
trict Attorney,  and  John  II.  Hall,  with  an  oral  argument 
by  Mr.  Hay  den  and  Mr.  Hall. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  death  pronounced 
by  the  circuit  court  for  Polk  County  against  the  defend- 
ant W.  G.  Magers,  upon  his  conviction  of  the  crime  of 
murder  in  the  first  degree,  alleged  to  have  been  com- 
mitted by  killing  one  Andrew  Raymond  Sink.  The  as- 
signment of  error  chiefly  relied  upon  for  reversal  relates 
to  the  action  of  the  trial  court  in  refusing  to  declare  to 
the  jury  when  the  sun  set  on  September  13,  1898.  It  is 
deemed  necessary  to  a  proper  understanding  of  the  point 
insisted  upon  to  state  a  portion  of  the  evidence  which 
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might  be  considered  as  tending  to  connect  the  defendant 
with  the  commission  of  the  crime.  It  appears  that  on 
the  day  in  question  the  defendant  and  the  deceased  rode 
in  a  top  buggy,  drawn  by  a  gray  and  a  bay  horse,  from 
Gervais  to  Salem,  where  they  left  the  team  at  a  feed 
stable  until  about  7  :30  o'clock  that  evening,  when  they 
took  it  away,  sayjng  they  intended  to  drive  a  short 
distance,  but  would  soon  return ;  that  about  11  o'clock 
that  night  the  defendant  took  the  team  to  another  stable 
in  Salem,  where  it  remained  about  thirty  minutes,  when 
he  took  it  away  and  drove  to  Gervais ;  that  one  week 
thereafter  the  body  of  the  deceased  was  found  in  the 
Willamette  River,  a  short  distance  below  the  steel  bridge 
at  Salem,  having  iron  weights  tied  to  the  hands  and  feet, 
and  contused  wounds,  apparently  made  with  some  blunt 
instrument,  on  the  forehead  and  the  mouth,  either  of 
which  might  have  produced  death,  and  a  deep,  incised 
wound,  apparently  made  with  some  sharp  instrument, 
on  the  right  side  of  the  neck,  severing  the  carotid  artery 
and  the  jugular  vein,  and  having  the  pockets  in  the 
clothing  on  the  body  turned  inside  out.  These  weights 
having  been  identified  as  the  property  of  one  E.  E.  Har- 
ritt,  a  farmer  living  in  Polk  County,  about  one  and  one- 
half  miles  north  of  the  steel  bridge,  who  used  them  in 
operating  an  automatic  gate,  one  William  Sparr  was 
called  as  a  witness  by  the  state,  and  testified  that  on 
September  13,  1898,  "at  twilight  or  dusk,  being  about 
fifteen  minutes  after  sundown,"  as  he  was  loading  wood 
upon  a  wagon  which  stood  beside  the  county  road  leading 
from  Salem  to  Lincoln,  in  said  county,  at  a  point  about 
two  hundred  or  three  hundred  yards  from  Harritt's  gate, 
and  about  ten  rods  from  a  lane  leading  from  said  highway 
to  the  Willamette  River,  two  men,  whom  he  described, 
drove  rapidly  past,  having  a  gray  and  a  dark-colored  or 
bay  horse  hitched  to  a  top  buggy,  with  the  curtains  but- 
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toned  down,  and  turned  from  the  highway  into  said  lane; 
and  the  witness,  looking  at  the  defendant,  and  having 
keen  the  body  of  the  deceased  at  the  morgue,  stated  that 
he  thought  they  were  the  persons  whom  he  saw  on  the 
occasion  to  which  he  referred. 

1.  Before  the  defendant's  evidence  was  concluded,  his 
counsel  gave  notice  that  they  considered  it  incumbent 
upon  the  court  to  tell  the  jury  when  the  sun  set  on  the 
day  of  the  alleged  homicide,  promising  to  prepare  a 
written  declaration  of  the  fact  for  the  court ;  and,  while 
counsel  for  the  state  was  making  the  first  argument  to 
the  jury,  defendant's  counsel  handed  to  the  court  the 
form  of  the  declaration  they  wished  made  to  the  jury,  as 
follows  :  "It  is  a  matter  of  general  information,  which 
it  becomes  my  duty  to  declare  to  you,  that  the  sun  set 
at  6  o'clock  and  fifteen  minutes  on  the  evening  of  Sep- 
tember 13th  last."  But,  considering  the  request  as  not 
being  made  within  the  time  prescribed  by  its  Rule  No. 
13,  which  reads  as  follows  :  "If  either  party  desires  the 
court  to  give  special  instructions  to  the  jury  on  any  ques- 
tion of  law,  he  must,  unless  the  court  shall  otherwise 
direct  at  the  commencement  of  the  trial,  submit  such 
instructions  in  writing  to  the  court  before  the  first  argu- 
ment is  begun,  and  each  instruction  must  be  separately 
numbered," — the  court  refused  to  make  the  declaration, 
whereupon  an  exception  was  saved.  It  is  contended  that, 
Sparr  having  testified  that  the  two  men  drove  along  the 
highway  at  about  fifteen  minutes  after  sundown,  and 
inasmuch  as  the  evidence  tended  to  show  that  the  team 
was  not  taken  from  the  stable  by  the  defendant  and  the 
deceased  until  more  than  one  hour  thereafter,  the  setting 
of  the  sun  became  material,  and  the  court  should  have 
declared  to  the  jury  the  time  when  it  occurred,  to  enable 
them  to  determine  Sparr's  credibility  as  to  the  identity 
of  the  persons  whom  he  saw,  notwithstanding  he  stated 


524  State  v.  Magkrs.  [35  Or. 

that  it  was  at  twilight  or  dusk,  and  that  the  court's 
refusal  in  this  respect  was  error.  The  statute  makes  the 
knowledge  of  the  court  a  species  of  evidence  (Hill's  Ann.* 
Laws,  §  668) ,  and  provides  that,  without  the  production 
of  any  evidence  therepf,  the  court  will  take  judicial 
notice,  inter  alia,  of  the  measure  of  time,  and,  for  the 
purpose  of  obtaining  the  desired  information,  may  resort 
to  appropriate  books  or  documents  of  reference  (Hill's 
Ann.  Laws,  §§  707,  708),  and  that,  whenever  the  knowl- 
edge of  the  court  is  thereby  made  evidence  of  a  fact, 
the  court  is  to  declare  such  knowledge  to  the  jury,  who 
are  bound  to  accept  it  as  conclusive  (Hill's  Ann.  Laws, 
§242). 

In  People  v.  Kee,  61  Cal.  404,  the  prosecuting  attorney 
was  permitted  to  read  from  Ayer's  Almanac  to  prove 
when  the  sun  rose  on  the  day  of  the  commission  of  an 
alleged  offense,  and  it  was  held  that,  inasmuch  as  the 
court  was  obliged  to  take  judicial  notice  of  the  rising  of 
the  sun,  no  error  was  committed.  Mr.  Justice  McKee, 
speaking  for  the  court,  says  :  "The  fact  for  the  proof  of 
which  the  almanac  was  offered  was  one  of  those  facts  of 
which  a  court  may  take  judicial  notice.  Formal  proof 
of  it  was  therefore  unnecessary.  It  would  have  been  suf- 
ficient to  have  called  it  to  the  knowledge  of  the  judge  at 
the  trial ;  and  if  his  memory  was  at  fault,  or  his  informa- 
tion not  sufficiently  full  and  precise  to  induce  him  to  act 
upon  it,  he  had  the  right  to  refer  to  an  almanac,  or  any 
other  book  of  reference,  for  the  purpose  of  satisfying  him- 
self about  it,  and  such  knowledge  would  have  been  evi- 
dence." In  State  x.  Morris,  47  Conn.  179,  the  defendant 
being  upon  trial  for  burglary,  the  state  was  permitted 
to  offer  in  evidence  an  almanac  for  the  purpose  of  show- 
ing at  what  hour  the  sun  set  on  the  day  when  the  crime 
was  alleged  to  have  been  committed ;  and  it  was  held 
that  its  admission  was  not  prejudicial,  the  court  saying: 
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"The  time  of  the  rising  or  setting  of  the  sun  on  any  given 
day  belongs  to  a  class  of  facts,  like  the  succession  of  the 
seasons,  changes  of  the  moon,  days  of  the  month  and 
week,  etc.,  of  which  courts  will  take  judicial  notice.  The 
almanac  in  such  cases  is  used,  like  the  statute,  not  strictly 
as  evidence,  but  for  the  purpose  of  refreshing  the  memory 
of  the  court  and  jury."  In  Case  v.PereiVj  46  Hun,  57, 
Jayne's  Almanac  was  offered  in  evidence  for  the  purpose 
of  showing  when  the  moon  rose  on  the  night  of  October 
2, 1881 ;  and  it  was  held  that,  inasmuch  as  the  court  was 
bound  to  take  judicial  notice  of  the  time  when  the  moon 
rises  and  sets  on  the  several  days  of  the  year,  no  error 
was  committed.  In  Munshower  v.  State,  55  Md.  11  (39 
Am.  Rep.  414),  it  was  held  that  an  almanac  was  admissi- 
ble in  evidence  to  prove  at  what  hour  the  moon  rose  on 
a  given  night.  In  Allman  v.  Owen,  31  Ala.  167,  it  was 
held  that  courts  will  take  judicial  notice  of  the  coinci- 
dence of  the  days  of  the  month  with  the  days  of  the 
week,  as  shown  in  the  almanac.  To  the  same  effect, 
see  12  Am.  &  Eng.  Enc.  Law  (1  ed.),  195 ;  1  Wharton, 
Ev.  §  282 ;    Best,  Ev.  §  254. 

"Twilight"  is  defined  in  Webster's  International  Dic- 
tionary to  be:  "The  light  perceived  before  the  rising, 
and  after  the  setting,  of  the  sun,  or  when  the  sun  is  less 
than  eighteen  degrees  below  the  horizon,  occasioned  by 
the  illumination  of  the  earth's  atmosphere  by  the  direct 
rays  of  the  sun,  and  their  reflection  on  the  earth."  The 
length  of  twilight  necessarily  depends  upon  the  time  of  the 
year,  and  the  distance  from  the  equator.  At  the  summer 
solstice,  twilight  lengthens  in  northern  latitudes  as  the 
distance  from  the  equator  increases,  until  a  point  is 
reached  at  which  it  lingers  from  the  setting  to  the  rising 
of  the  sun.  Considering  the  words  "twilight"  and 
"dusk"  as  synonymous,  the  terms  so  used  are  qualified 
by  the  sentence,  "being  about  fifteen  minutes  after  sun- 
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down  ;"  and,  while  it  might  have  been  possible  for  Sparr 
to  recognize  the  persons  whom  he  saw  at  the  time  the 
team  could  reasonably  have  been  driven  from  Salem  to 
the  point  where  he  was  working,  which  must  necessarily 
have  required  several  minutes,  the  witness  having  defi- 
nitely fixed  the  time  at  more  than  one  hour  prior  to  the 
time  when  the  evidence  tends  to  show  that  the  team  was 
taken  from  the  stable,  we  think  it  was  the  duty  of  the 
court,  when  so  requested,  to  declare  to  the  jury  at  what 
hour  the  sun  set  on  that  particular  day,  that  they  might 
be  able  intelligently  to  judge  of  the  credibility  of  the  wit- 
ness, and  of  the  possibility  of  his  being  able  to  identify 
the  men  at  the  time  he  saw  them. 

2.  Defendant's  failure  to  prepare  the  written  announce- 
ment until  after  the  evidence  was  closed  furnished  no 
justification  for  denying  the  request,  for  defendant's  coun- 
sel, having  given  notice  of  their  desire  to  have  the  court 
make  the  required  declaration  before  concluding  the  evi- 
dence in  his  behalf,  did  all  that  was  required  of  them,  in 
our  judgment,  to  call  the  matter  to  its  attention.  It  will 
be  remembered  that  Rule  13  of  the  circuit  court  applies 
to  special  instructions  upon  matters  of  law,  and,  as  the 
declaration  so  requested  related  to  a  question  of  fact  only, 
it  is  apparent  that  the  rule  does  not  conflict  with  the 
announcement  which  the  court  should  have  made. 

3.  No  evidence  of  the  time  when  the  sun  set  was 
offered,  but,  since  the  court  is  permitted  to  seek  informa- 
tion of  this  character  from  books  of  reference,  evidence 
of  the  facts  of  which  the  court  will  take  judicial  notice 
need  not  be  produced  :  Hill's  Ann.  Laws,  §  707;  12  Am.  & 
Eng.  Enc.  Law  (1  ed.),  151 ;  State  v.  Morris,  47  Conn.  179. 

4.  Inasmuch  as  a  new  trial  must  be  had,  it  is  deemed 
essential  to  consider  other  alleged  errors.  The  court  hav- 
ing instructed  the  jury  that  they  might  find  the  defendant 
guilty  of  murder  in  the  first  or  second  degree,  or  that 
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they  might  return  a  verdict  of  not  guilty,  an  exception 
was  saved  to  that  portion  of  the  charge,  and  it  is  con- 
tended that  the  court  erred  in  failing  to  tell  the  jury  that 
they  might  find  the  defendant  guilty  of  manslaughter. 
The  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence,  in  the  absence  of  which  it  would  ordinarily  be 
presumed  that  no  testimony  was  introduced  tending  to 
show  that  the  killing  occurred  in  the  heat  of  passion,  or 
under  such  circumstances  as  would  reduce  the  grade  of 
the  offense  to  manslaughter,  and,  this  being  so,  that  no 
error  was  committed  in  failing  to  instruct  upon  the  In- 
applicable to  the  lesser  crime  :  State  v.  Lee  Yan  Yan,  10 
Or.  365.  It  was  admitted  at  the  trial,  however,  that  all 
the  evidence  from  which  the  degree  of  criminal  intent 
might  be  inferred  was  included  in  the  record ;  and  upon 
this  concession,  and  upon  the  assumption  that  the  evi- 
dence which  will  probably  be  produced  at  the  new  trial 
will  be  the  same  as  that  contained  in  the  bill  of  excep- 
tions, we  shall  examine  the  law  applicable  to  the  grade  of 
the  offense,  as  far  as  it  can  be  ascertained  from  an  inspec- 
tion of  the  evidence  in  regard  to  the  condition  of  the  body 
of  the  deceased  and  the  circumstances  of  the  killing. 

The  evidence,  as  far  as  it  tends  in  any  manner  to  con- 
nect the  defendant  with  the  commission  of  the  crime, 
except  that  the  deceased  was  lasc  seen  alive  in  his  com- 
pany, is  wholly  circumstantial;  and,  this  being  so,  in 
discussing  the  grade  of  the  offense  we  shall  assume, 
as  the  defendant  contended,  that  some  other  person  is 
responsible  for  the  killing.  While  it  is  barely  possible 
that  the  wounds  found  upon  Sink's  body  might  have 
resulted  from  his  precipitation  from  the  bridge,  the  fact 
that  his  hands  were  tied  gives  rise  to  the  inference  that 
his  life  was  taken  by  human  agency,  and  that  his  body 
was  thrown  into  the  river  to  hide  the  evidence  of  a  grave 
crime.     If  a  person,  without  previous  preparation,  take 
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the  life  of  another,  whose  body  he  conceals,  proof  of  the 
hiding  will  be  presumed  to  be  adverse  to  such  person 
(Hill's  Ann.  Laws,  §  776,  subd.  5);  yet  the  suppression 
of  the  evidence  of  the  offense  does  not  necessarily  prove 
that  the  killing  was  done  with  malice.  "For  instance," 
says  Mr.  Justice  Breaux,  in  State  v.  Thomas  (La.),  23 
South.  250,  "in  case  of  manslaughter,  the  slayer  may 
seek  to  conceal  the  body  of  his  victim,  without  its  being 
evidence  of  the  previous  intent  to  murder."  The  jury, 
in  all  cases  of  homicide,  are  called  upon  to  determine 
the  animus  with  which  the  killing  was  accomplished,  at 
the  instant  the  means  were  used  by  which  death  resulted. 
The  fact  that  the  pockets  of  the  deceased  were  apparently 
turned  inside  out,  from  which  it  might  be  inferred  that 
the  clothing  had  been  searched  for  valuables,  does  not 
necessarily  prove  that  the  deceased  was  killed  for  gain, 
for  the  slayer  might  never  have  thought  of  his  victim's 
property  until  he  discovered  that  he  was  dead. 

In  the  celebrated  case  of  Commonwealth  v.  Webster,  5 
Cush.  295  (52  Am.  Dec.  711),  circumstantial  evidence  was 
relied  upon  to  establish  the  defendant's  guilt,  notwith- 
standing which  Mr.  Chief  Justice  Shaw  instructed  the 
jury  upon  the  law  applicable  to  manslaughter  as  well  as 
to  murder,  but  in  doing  so  said  :  "We  have  stated  these 
distinctions,  not  because  there  is  much  evidence  in  the 
present  case  which  calls  for  their  application,  but  that  the 
jury  may  have  a  clear  and  distinct  view  of  the  leading 
principles  in  the  law  of  homicide.  There  seems  to  have 
been  little  evidence  in  the  present  case  that  the  parties 
had  a  contest.  There  is  some  evidence  tending  to  show 
the  previous  existence  of  angry  feelings  ;  but  unless  these 
feelings  resulted  in  angry  words,  and  words  were  fol- 
lowed by  blows,  there  would  be  no  proof  of  heat  of  blood 
in  mutual  combat,  or  under  provocation  of  an  assault, 
on  the  one  side  or  the  other,  and  the  proof  of  the  defend- 
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ant's  declarations  as  to  the  circumstances  under  which 
the  parties  met  and  parted,  as  far  as  they  go,  repel  the 
supposition  of  such  a  contest."  In  Rutherford  v.  Com- 
monwealth,  13  Bush,  608,  the  plaintiff  in  error  was  con- 
victed of  murder  upon  circumstantial  evidence  ;  but,  the 
trial  court  having  failed  to  instruct  the  jury  upon  the  law 
applicable  to  manslaughter,  the  judgment  was  reversed. 
Mr.  Justice  Cofer,  speaking  for  the  court  in  deciding 
the  case,  says:  "The  homicide  may,  then,  have  been 
excusable  self-defense,  manslaughter,  or  murder.  The 
facts  attending  the  killing  must  be  ascertained,  in  order 
to  ascertain  to  which  category  the  killing  belongs.  It 
is  the  province  of  the  jury  to  ascertain  these  facts,  and 
the  court  erred  in  refusing  to  instruct  in  the  law  of 
manslaughter.  In  doing  so  the  court  took  upon  itself 
to  decide  that  no  facts  existed  which  could  reduce  the 
killing  to  manslaughter.  That  action,  as  stated  by  the 
learned  judge,  was  based  on  the  ground  that  there  was 
no  evidence  whatever  'going  to  show  that  the  killing  was 
done  in  sudden  heat  and  passion,'  and  therefore  an  in- 
struction as  to  the  law  of  manslaughter  would  be  abstract 
and  misleading.  The  same  reasoning  would  equally 
apply  to  an  instruction  in  regard  to  the  law  of  self- 
defense,  and  the  instruction  given  on  that  subject  might 
have  been  refused  with  equal  propriety.  If  the  jury  had 
a  right,  from  the  circumstances  in  evidence  before  them, 
to  inquire  whether  the  killing  was  done  in  self-defense, 
they  had  an  equal  right  to  inquire  whether  it  was  not 
done  under  circumstances  which  made  it  manslaughter. 
When  no  witness  introduced  on  the  trial  saw  the  homi- 
cide committed,  or  saw  the  parties  after  they  met  on  the 
occasion  when  the  killing  occurred,  the  law  applicable  to 
murder,  manslaughter,  and  self-defense  should  be  given, 
in  order  to  meet  any  state  of  fact  the  jury  may  find,  from 
the  circumstances  in  evidence,  to  have  existed." 
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In  Rachford  v.  Commonwealth  (Ky.),  28  S.  W.  499,  it 
is  held  that,  where  the  proof  showing  the  facts  attend- 
ing the  killing  is  wholly  circumstantial,  the  court  should 
instruct  on  the  law  applicable  to  murder,  manslaughter, 
and  justifiable  homicide.  "While  it  was  the  duty  of 
the  court,"  says  White,  J.,  in  Justice  v.  Commonwealth 
(Ky.),  46  S.  W.  499,  "to  give  the  whole  law  of  the  case, 
this  does  not  extend  to  giving  the  law  of  apparent  ne- 
cessity, unless  there  was  some  proof  of  that  fact,  or  an 
entire  absence  of  proof  as  to  how  death  was  produced, 
and  only  circumstantial  evidence  relied  upon  to  show 
the  cause."  In  Jones  v.  State  (Tex.  App.),  15  S.W.  403^ 
a  woman's  dead  body  having  been  found  in  a  thicket, 
with  her  throat  cut,  her  underlip  torn,  and  teeth  dislo- 
cated, the  plaintiff  in  error  was  indicted  for  killing  her, 
and,  upon  trial,  was  convicted  of  murder  in  the  first 
degree.  The  evidence  relied  upon  to  establish  his  guilt 
was  wholly  circumstantial,  and  tended  to  show  that  the 
place  where  the  body  lay  bore  indications  of  a  struggle 
between  the  deceased  and  her  slayer  ;  that,  the  day  after 
the  body  was  discovered,  it  was  noticed  that  one  of  de- 
fendant's fingers  appeared  to  have  been  caught  between 
some  one's  teeth,  and  extricated  with  great  force.  It 
also  appeared  that  a  coat  belonging  to  the  defendant, 
very  much  torn,  was  found  in  his  house  shortly  after  the 
homicide.  The  court  having  instructed  the  jury  that 
they  could  find  a  verdict  of  murder  in  the  first  degree 
only,  Mr.  Justice  Wilson,  speaking  for  the  court  in  re- 
versing the  judgment,  says  :  "While  we  do  not  question 
the  sufficiency  of  the  evidence  to  warrant  a  conviction  of 
murder  in  the  first  degree,  we  do  say  that,  in  our  judg- 
ment, it  presents  the  issues,  also,  of  murder  in  the  second 
degree  and  of  manslaughter,  and  that  these  issues  should 
have  been  submitted  to  the  jury,  with  appropriate  in- 
structions."   In  A g uilar  v.  Territory,  8  N.  M.  496  (46  Pac. 
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342),  circumstantial  evidence  was  relied  upon  to  connect 
the  plaintiff  in  error  with  the  killing  of  the  person  whose 
body  was  found,  having  cuts  and  bruises  on  the  head  and 
face;  and  the  jury,  in  pursuance  of  the  court's  instruction 
that  they  could  find  a  verdict  of  guilty  of  murder  in  the 
first  degree  only,  returned  a  verdict  of  that  character,  and, 
judgment  having  been  rendered  thereon,  the  court,  in 
reversing  it,  say  :  "The  record  fails  utterly  to  show  how 
or  under  what  circumstances  the  killing  occurred.  The 
record  fails  to  show  any  threats,  difficulty,  or  feeling  of 
ill  will  between  the  deceased  and  the  defendant,  or  any 
of  the  facts  surrounding  the  commission  of  the  homicide. 
Under  this  state  of  facts,  was  the  court  below  correct  in 
giving  an  instruction  only  of  murder  in  the  first  degree? 
We  think  not.  While,  from  the  fact  of  the  killing,  and 
the  nature  of  the  instrument  used  to  produce  it,  it  might 
be  found  that  the  killing  was  unlawfully  done,  and  that 
it  was  done  with  malice  aforethought,  yet  have  we  the 
right,  from  these  facts  alone,  unaccompanied  by  any 
other  circumstances,  to  presume  that  it  was  done  with 
that  deliberation  and  premeditation  which  will  make  it 
murder  in  the  first  degree?  If  wTe  can  indulge  in  any 
presumption,  we  have  more  right  to  presume  that  the 
killing  was  done  under  such  circumstances  as  would 
make  it  justifiable  homicide,  because  nothing  is  pre- 
sumed against  the  innocence  of  the  accused.  Might  we 
not  as  well  presume  that  the  deceased  brought  on  a 
difficulty  resulting  in  his  death?  Or  may  we  not  also 
presume  that  the  deceased  attacked  the  slayer  under 
such  circumstances  as  would  make  the  killing  justifiable 
homicide?  How  are  we  to  know,  in  the  absence  of  any 
proof  as  to  the  circumstances  of  the  killing,  how  it  was 
perpetrated?  In  the  absence  of  any  proof  upon  the  sub- 
ject, must  we  assume  that  it  was  the  highest  degree  of 
murder?    We  do  not  so  understand  the  law.    To  presume 
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the  guilt  of  the  defendant  of  murder  in  the  first  degree, 
in  the  absence  of  proof  to  establish  it,  is  in  conflict  with 
that  presumption  of  innocence  which  remains  with  the 
defendant  until  overcome  by  proof  which  establishes  his 
guilt  beyond  a  reasonable  doubt.  From  the  simple  fact 
of  the  killing,  without  any  proof  as  to  any  of  the  circum- 
stances under  which  it  was  done,  we  have  no  more  right 
to  assume  that  it  was  murder  in  the  first  degree  than  to 
assume  that  it  was  murder  in  the  second  degree  or  justi- 
fiable homicide." 

"The  cardinal  distinction,"  says  Mr.  Justice  Collier, 
in  Territory  v.  Padilla,  8  N.  M.  510(46  Pac.  346) ,  "between 
all  homicides  not  shown  by  eye-witnesses  and  homicides 
where  the  killing  is  shown  by  eye-witnesses,  is  that  as  to 
the  former  class  the  jury  must  weigh  the  circumstances, 
and  determine  what  degree  of  murder  is  proven,  while 
as  to  the  latter  the  court  may  instruct  the  jury  as  to  a 
single  degree,  or  two  degrees,  or  all  the  degrees,  as,  or 
not,  the  evidence  may  be  applicable  to  one  or  more  de- 
grees. If  the  secret  killing  were  shown  to  be  by  poison 
or  torture,  or  necessarily  in  the  commission  of,  or  attempt 
to  commit,  a  felony,  or  by  lying  in'wait,  then,  also,  even 
in  cases  of  circumstantial  evidence,  the  court  may  restrict 
instructions  to  first  degree.  If  the  rule  were  that  every 
secret  homicide  presumes  murder  in  the  first  degree, 
then  the  slayer  of  a  man  whose  body  is  found  pierced 
by  bullets,  having  in  its  hand  a  weapon  recently  dis- 
charged, is  placed  in  the  same  category  as  he  who  has 
slain  unseen  a  defenseless  woman,  whose  polluted  corpse 
bears  evidence  of  the  utmost  atrocity.  Such  a  rule  is 
not  reconcilable  with  reason,  of  which  law  should  be  the 
perfection  ;  and  the  only  escape  from  it  is  for  the  jury, 
and  not  the  judge,  to  weigh  all  the  circumstances  which 
may  satisfy  their  minds  as  to  how  the  secret  killing  may 
have  been  effected,  and  determine   the  degree  of  the 
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slayer's  guilt."  In  State  v.  Mahly,  68  Mo.  315,  the  de- 
fendant was  indicted  for  killing  his  stepdaughter,  a  child 
of  three  years,  and  at  the  trial  the  evidence  of  the  state 
tended  to  show  threats  made  by  the  defendant  against, 
and  a  course  of  most  brutal  treatment  by  him  of,  the 
child,  whose  body  was  found  lying  on  the  hearth,  under 
circumstances  which  showed  that  death  was  caused  by 
burning.  The  court  having  instructed  the  jury  that, 
upon  this  and  other  evidence  tending  to  prove  that  the 
defendant  killed  the  child,  they  might  find  him  guilty 
of  murder  in  the  second  degree,  a  verdict  of  that  char- 
acter was  returned.  A  judgment  having  been  rendered 
thereon,  the  court,  in  reversing  it,  after  commenting 
upon  the  acts  of  torture  inflicted  upon  the  child  by  the 
defendant,  said:  "Courts  should  not  humor  or  encourage 
the  sentimentalism  of  jurors  who  shrink  from  finding  an 
accused  guilty  of  the  highest  crime  of  which  the  evidence 
proves  him  guilty,  by  giving  instructions  authorizing 
them  to  find  him  guilty  of  a  lower  grade  of  which  there 
is  no  proof  of  his  guilt.  If  they. have  a  reasonable  doubt 
of  his  guilt  of  the  only  crime  which  the  evidence  tends  to 
prove,  they  should  acquit,  and  not  compromise  with  that 
doubt  by  finding  him  guilty  of  a  lower  grade  of  offense. 
Instructions  in  regard  to  the  lower  grades,  not  warranted 
by  the  evidence,  operate  as  persuasives  to  juries  to  con- 
vict of  one  of  those  grades  when  they  should  convict  the 
accused  of  the  highest,  or  acquit  him  altogether.  The 
court  erred  in  giving  the  instruction  defining  murder  in 
the  second  degree,  because  there  was  no  evidence  to  sup- 
port it."  In  that  case  the  tender  age  of  the  child  leaves 
no  room  for  inference  that  her  life  was  taken  in  self- 
defense.  Besides,  the  manner  of  the  killing,  though 
established  by  the  circumstances  of  the  condition  of  the 
body,  seems  to  be  conceded  ;  and,  since  death  necessarily 
resulted  from  holding  the  child  in  the  fire,  the  inference 
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of  malice  to  be  deduced  therefrom  was  irresistible.  True, 
there  may  be  instances  in  which  the  only  evidence  of 
malice  depends  upon  the  proof  of  certain  circumstances 
tending  to  show  beyond  a  reasonable  doubt  that  a  human 
life  was  sacrificed  in  pursuance  of  the  slayer's  prear- 
ranged plan,  and  in  such  cases  no  error  would  probably 
be  committed  in  the  court's  failure  or  refusal  to  instruct 
upon  the  law  applicable  to  manslaughter :  Territory  v. 
Padilla,  8  N.  M.  510  (46  Pac.  346).  In  Ringo  v.  Stak 
(Tex.  Cr.  App.),  26  S.  W.  73,  it  was  held  that  where  the 
circumstances  tended  to  show  that  no  struggle  had  taken 
place  between  the  slayer  and  his  victim,  and  the  physical 
facts  surrounding  the  killing  showed  premeditation,  de- 
liberation and  cruelty,  no  error  was  committed  in  refus- 
ing to  charge  murder  in  the  second  degree. 

The  statute,  Hill's  Ann.  Laws,  §  200,  in  prescribing 
the  method  of  giving  instructions,  reads  as  follows  :  "In 
charging  the  jury,  the  court  shall  state  to  them  all  matters 
of  law  which  it  thinks  necessary  for  their  information  in 
giving  their  verdict,  but  it  shall  not  present  the  facts 
of  the  case,  but  shall  inTorm  the  jury  that  they  are 
the  exclusive  judges  of  all  questions  of  fact."  Notwith- 
standing which,  the  rule  is  well  settled,  that  on  a  trial 
of  a  person  for  the  crime  of  murder,  if  there  is  no  evi- 
dence tending  to  reduce  the  homicide  to  manslaughter, 
it  is  not  incumbent  upon  the  court  to  charge  with  refer- 
ence to  the  lesser  crime ;  but  if  there  is  any  evidence, 
direct  or  indirect,  however  slight  it  may  be,  that  tends 
in  any  manner  to  show  that  the  killing  was  done  in  the 
heat  of  passion,  or  under  such  circumstances  as  to  elimi- 
nate the  element  of  malice,  prejudicial  error  is  com- 
mitted if  the  court  fail  or  refuse  to  instruct  the  jury 
upon  the  law  applicable  to  manslaughter:  Kerr,  Horn. 
§  526  ;  2  Thompson,  Trials,  §  2322  ;  State  v.  Garrand, 
5  Or.  216  ;     State  v.  Whitney,  7  Or.  386  ;     Hart  v.  State 
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(Tex.  Cr.  App.),  44  S.  W.  1105;  Stoball  v.  State,  116 
Ala.  454  (23  South.  162) ;  State  v.  Dickson,  78  Mo.  438. 
In  Legg's  Case,  Kelyng,  27,  decided  in  1662,  it  was  held 
that  "if  one  man  kill  another,  and  no  sudden  quarrel 
appeareth,  this  is  murder,  and  it  lyeth  upon  the  party  in- 
dicted to  prove  a  sudden  quarrel."  The  rule  announced 
in  that  case  was  approved  in  1727,  in  the  case  of  Rex  v. 
Oneby,  2  Raym.  Ld.  1485.  In  Pennsylvania  v.  McFall, 
Add.  255,  decided  in  1794,  it  was  held  that  every  unlaw- 
ful killing  is  presumed  to  be  murder,  unless  the  person 
accused  thereof  can  show  such  circumstances  as  will 
reduce  it  to  a  lower  degree  of  homicide.  In  Pennsylvania 
v.  Lewis,  Add.  279,  decided  in  1796,  it  was  held  that, 
although  malice  was  presumed  until  the  want  of  it  was 
shown,  an  unlawful  killing  would  not  be  presumed  mur- 
der in  the  first  degree.  Every  homicide,  it  has  been  said, 
is  prima  facie  murder,  yet,  to  elevate  the  offense  to  the 
first  degree,  the  burden  is  cast  upon  the  plaintiff,  while  the 
burden  is  on  the  prisoner  to  reduce  it  to  manslaughter : 
Hill  v.  Commonwealth,  2  Grat.  595  ;  McCauley  v.  United 
States,  1  Morris,  486 ;  Commonwealth  v.  Drum,  58  Pa. 
St.  9  ;  Witt  v.  State,  6  Cold.  5.  The  rule  thus  announced 
was  constantly  adhered  to  until  criticised  by  Mr.  Justice 
Wilde  in  Commonwealth  v.  York,  9  Mete.  (Mass.)  93  (43 
Am.  Dec.  373),  in  which  he  maintained  that  in  all  crim- 
inal cases  the  burden  of  proof  was  on  the  prosecution, 
throughout,  to  make  out  the  whole  case.  The  reason 
assigned  by  Mr.  Justice  Wilde  was  approved  by  this 
court  in  State  v.  Whitney,  7  Or.  386,  and  State  v.  Ellsworth, 
30  Or.  145  (47  Pac.  199),  where  it  was,  in  effect,  held 
that  the  burden  is  on  the  state,  not  only  to  prove  the 
homicide,  but  also  to  establish  the  animus  with  which 
the  killing  was  accomplished.  To  the  same  effect,  see 
Coffee  v.  State,  3  Yerg.  283;     United  States  v.  Mingo,  2 
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Curt.  1  (Fed.  Cas.  No.  15,781);  United  States  v.  Arm- 
strong,  2  Curt.  446  (Fed.  Cas.  No.  14,467) ;  United  States 
v.  MeClarc,  17  Law  Rep.  439  (Fed.  Cas.  No.  15,659); 
United  States  v.  Lunt,  26  Fed.  Cas.  1021  (No.  15,643); 
Stokes  v.  People,  53  N.  Y.  164  (13  Am.  Rep.  492) . 

In  those  jurisdictions  in  which  the  rule  prevails  of  im- 
posing upon  the  accused  the  burden  of  proving  facts 
which  tend  to  reduce  the  grade  of  the  offense  below 
murder  in  the  second  degree,  the  presumption  of  malice 
is  not  invoked,  except  upon  clear  proof  of  the  killing  by 
the  party  charged  therewith.  Mr.  Chief  Justice  Shaw, 
in  Commonwealth  v.  York,  9  Mete.  (Mass.)  93  (43  Am. 
Dec.  373),  quoting  from  Foster's  Crown  Law,  as  illus- 
trating this  doctrine,  says  :  "In  every  charge  of  murder, 
the  fact  of  killing  being  first  proved,  all  the  circum- 
stances of  accident,  necessity,  or  infirmity  are  to  be  satis- 
factorily proved  by  the  prisoner,  unless  they  arise  out  of 
the  evidence  produced  against  him  ;  for  the  law  presum- 
eth  the  fact  to  have  been  founded  in  malice,  until  the  con- 
trary appeareth.',  In  Commonwealth  Y.Hawkins,  3  Gray, 
463,  Mr.  Chief  Justice  Shaw,  interrupting  defendant's 
counsel,  who  was  proceeding  to  argue  to  the  court  in 
support  of  the  dissenting  opinion  of  Wilde,  J.,  in  Com- 
monwealth v.  York,  said:  "The  doctrine  of  York's  Case 
was  that  where  the  killing  is  proved  to  have  been  com- 
mitted by  the  defendant,  and  nothing  further  is  shown, 
the  presumption  of  law  is  that  it  was  malicious,  and  an 
act  of  murder."  Where,  however,  the  killing  is  not 
proved  by  any  eye-witness  to  have  been  done  by  the 
party  charged  therewith,  and  circumstantial  evidence  is 
relied  upon  to  establish  his  guilt,  an  instruction  to  the 
jury,  in  the  absence  of  any  evidence  tending  to  show  the 
manner  of  the  killing,  that  they  may  return  a  verdict  of 
guilty  of  murder  in  the  first  or  second  degree  only,  is  to 
infer  from  the  circumstances  that  the  defendant  com- 
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mitted  the  act,  and  from  such  deduction  to  presume  that 
the  killing  was  malicious  ;  thus,  in  violation  of  our  stat- 
ute (Hill's  Ann.  Laws,  §  772),  founding  a  presumption 
on  an  inference  instead  of  a  particular  fact.  The  rule  to 
be  extracted  from  these  decisions  seems  to  be  that  if  the 
manner  of  the  killing  is  unknown,  and  circumstantial 
evidence  only  is  relied  upon  to  connect  the  defendant 
with  the  commission  of  the  crime,  it  is  the  duty  of  the 
court,  when  so  requested,  to  instruct  the  jury  upon  the 
law  applicable  to  murder  in  the  first  degree,  murder  in 
the  second  degree,  and  manslaughter,  and  where  it  ap- 
pears that  the  defendant  has  committed  a  crime,  and 
there  is  reasonable  ground  of  doubt  in  which  of  two  or 
more  degrees  he  is  guilty,  he  can  be  convicted  of  the 
lowest  of  these  degrees  only  :     Hill's  Ann.  Laws,  §  1359. 

Assuming  that  the  exception  taken  to  the  instruction 
was  equivalent  to  a  specific  request  to  charge  the  jury 
on  the  law  applicable  to  manslaughter,  there  was  no 
proof  of  any  circumstances  from  which  the  court  could 
say,  as  a  matter  of  law,  that  the  deceased  was  ma- 
liciously killed.  It  might  reasonably  be  inferred,  from 
the  wounds  found  on  Sink's  body,  and  the  fact  that  he 
died  from  the  effects  thereof  within  a  year,  that  he  was 
killed  by  means  of  deadly  weapons  ;  and,  if  it  could  be 
inferred  that  such  weapons  were  deliberately  used,  the 
law  would  conclusively  presume  an  intent  to  murder 
(Hill's  Ann.  Laws,  §  775,  subd.  1) ;  but,  in  the  absence 
of  any  circumstances  tending  to  show  malice,  it  was 
the  special  province  of  the  jury  to  say  by  their  verdict 
whether  the  weapons  which  caused  the  death  were  used 
deliberately. 

5.  The  defendant,  having  been  arrested  in  Portland, 
was  taken  before  D.  McLauchlan,  chief  of  police  of  that 
city,  who  interrogated  him  respecting  certain  circum- 
stances   which   might   tend   to   connect   him   with   the 
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commission  of  the  crime ;  and  these  questions,  and  the 
defendant's  answers  thereto,  having  been  taken  in  short- 
hand, were  transcribed,  and  McLauchlan,  having  ex- 
amined the  transcript  thereof  before  being  called  as  a 
witness,  was  permitted,  over  the  defendant's  objection 
and  exception,  to  detail  the  conversation  which  occurred 
in  his  presence  ;  and  in  answer  to  the  question,  " Aside 
from  the  notes  of  your  stenographer,  you  would  not  trust 
to  your  memory  so  extensively?"  the  witness  said,  "If 
I  did  not  have  the  notes,  I  would  trust  to  my  memory." 
It  is  insisted  that,  the  memorandum  not  having  been 
made  by  the  witness,  the  court  erred  in  permitting  him 
to  testify  after  he  had  examined  it.  The  statute  allows  a 
witness  to  refresh  his  memory  respecting  any  fact  which 
has  been  noted  by  himself,  or  another  under  his  direc- 
tion, at  the  time  when  the  fact  occurred,  or  immediately 
thereafter,  or  at  any  time  when  the  fact  was  fresh  in  his 
memory,  and  he  knew  that  the  same  was  correctly  stated 
in  the  writing  :  Hill's  Ann.  Laws,  §  836  ;  State  v.  Bart- 
mess,  33  Or.  110  (54  Pac.  167).  In  State  v.  Moran,  15 
Or.  262  (14  Pac.  419),  it  is  held  that  the  evidence  given 
by  a  witness  is  not  incompetent  for  the  reason  that,  be- 
fore going  on  the  witness  stand,  he  refreshed  his  memory 
by  reading  a  narrative  of  the  facts  written  by  another ; 
and,  under  the  rule  thus  announced,  no  error  was  com- 
mitted. 

The  state  having  called  one  Dr.  John  Stott,  a  practi- 
cing physician,  who  testified  that  he  made  a  microscopi- 
cal examination  of  some  coloring  matter  found  upon  a 
splinter  of  wood  taken  from  the  bottom  of  the  buggy 
used  by  defendant  and  deceased  on  September  13,  1898, 
and  compared  it  with  specimens  of  fresh  human  blood, 
with  the  result  that  they  were  practically  the  same,  the 
following  question  was  propounded  to  him  on  cross-ex- 
amination :    "Where  blood  is  exposed  to  the  atmosphere 
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or  to  moisture,  how  long  would  it  take  for  it  to  become 
thoroughly  dry?"  But,  the  court  having  sustained  an 
objection  on  the  ground  that  it  was  not  proper  cross- 
examination,  an  exception  was  saved.  It  is  contended 
that  the  court  erred  in  not  permitting  the  witness  to 
answer  the  question.  It  is  impossible  for  us  to  say, 
from  the  paucity  of  the  record,  whether  the  question 
propounded  was  a  proper  cross-examination  of  the  wit- 
ness ;  but  it  would  appear  that  the  subject  upon  which 
he  testified  was  one  beyond  the  ordinary  intelligence  of 
an  average  juror,  and  this  made  the  witness  an  expert, 
and,  such  being  the  case,  it  would  seem  that  he  should 
have  been  permitted  to  answer  the  question  propounded 
to  him.  But,  however  this  may  be,  it  is  probable  that 
this  and  certain  other  alleged  errors  will  be  avoided  upon 
a  second  trial.  Finding  prejudicial  error  in  the  record, 
it  follows  that  the  judgment  is  reversed,  and  a  new  trial 
ordered.  Reversed. 


Argued  19  October;  decided  6  November,  1899. 
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1.  Constitutionality  of  Retrospective  Legislation— Taxation— In  the  »  35  539 

absence  of  a  constitutional  restriction  a  legislature  may  validate  taxation  or     47   245 
assessment  proceedings  which  have  been  carried  on  In  a  way  not  provided 
by  law,  but  In  a  way  that  might  have  been  originally  adopted,  and  may  also 
retrospectively  declare  Immaterial  statutory  requirements  that  might  have 
been  dispensed  with  in  the  first  Instance. 

2.  Municipalities— Curing  Void  Street  Assessment.— It  Is  within  the  power 

of  the  legislature  to  cure  proceedings  for  a  street  improvement  that  are  void 
because  based  on  a  petition  that  did  not  have  the  requisite  number  of  signers, 
for,  if  the  legislature  had  chosen,  it  could  have  provided  for  making  the  im- 
provement without  any  petition  whatever. 

3.  Constitutional  Law— Subject-Matter  of  Act.— The  subjectrmatter  of 

ratifying  and  validating  prior  void  proceedings  for  street  improvements  is 
germane  to  the  title,  "An  act  to  incorporate  the  City  of  Portland,  and  provide 
a  charter  therefor." 

4.  Construction  of  Curative  Act— Pleading.— A  curative  act  designed  to 

validate  previous  defective  and  void  street  improvement  proceedings,  and 
providing  for  an  action  to  recover  the  amount  of  the  assessment  from  the 


540  Nottage  v.  City  of  Portland.         [35  Or. 

owner  of  tbe  property  charged,  is  available  as  a  defense  to  an  action  against 
the  city  to  recover  the  amount  already  paid  on  a  void  street  assessment. 

5.  Curative  Act— Notice— Due  Process  of  Law.*— Such  an  act  is  not  void  as 

authorizing  a  taking  of  property  without  notice  and  an  opportunity  to  be 
heard  on  the  validity  of  the  assessment,  where  the  owner  originally  had 
notice  of  the  proceedings,  and  was  accorded  an  opportunity  to  be  heard  on 
the  amount  he  should  pay.  If  an  opportunity  for  a  hearing  is  granted  at 
some  stage  of  the  proceedings  there  is  not  a  taking  without  due  process  of 
law. 

6.  Obligation  of  ContractI— Vested  Right  of  Action.— There  Is  no  "con- 

tract" between  a  city  and  a  property  owner  therein  that  the  city  will  return 
him  the  amount  that  he  has  paid  It  on  a  void  street  assessment,  and  conse- 
quently such  owner  cannot  have  any  vested  right  to  recover  such  payment. 
There  are  no  vested  rights  in  either  defenses  or  rights  of  action  based  on  mere 
informalities. 

7.  Statutory   Construction— Curative  Act.— A  section  of  a  city  charter 

which  provides  that  If  any  assessment  for  street  improvements  theretofore 
or  thereafter  made  in  such  city  shall  be  found  or  adjudged  to  be  invalid  for 
any  reason  whatever,  the  city  shall  have  power  to  bring  actions  against  the 
owners  of  the  land  charged  with  the  Improvement  for  their  respective  shares 
of  the  expense  of  the  work,  is  not  unconstitutional  as  a  usurpation  of  Judicial 
authority,  but  is  a  validating  act,  though  It  does  not  use  any  of  the  words 
"  ratify,"  "confirm,"  or  "validate." 

8.  Construction  of  Statute.— Section  156  of  the  Portland  city  charter  of  1888 

(Laws,  1898,  p.  168,  g  156),  which  provides  that  If,  upon  the  completion  of  any 
street  Improvement,  the  cost  of  which  has  been  declared  by  the  common 
council  to  be  a  charge  upon  the  adjacent  property,  any  assessment*  levied  to 
pay  therefor  shall  have  been  or  may  thereafter  be  found  or  adjudged  to  be 
Invalid  for  any  reason  whatever,  whether  Jurisdictional  or  otherwise,  the  city 
shall  then  have  power  to  bring  an  action  In  the  circuit  court  against  the 
owners  of  the  several  parcels  of  land  upon  which  the  cost  of  such  Improve- 
ment has  been  charged,  and  recover  from  such  owners  their  respective  por- 
*  tlons  of  the  cost  of  such  improvement,  and  of  the  costs  and  disbursements 
of  such  action,  and  that  a  Hen  therefor  shall  be  declared  upon  the  premises 
assessed  for  such  Improvement,  is  not  unconstitutional  as  authorizing  a  per- 
sonal Judgment  against  the  owner,  and  Imposing  obligations  on  him  not 
provided  for  in  the  charter  at  the  time  of  the  improvement,  since  it  does  not 
contemplate  a  personal  Judgment  against  the  property  owner  which  may  be 
generally  enforced  against  his  property,  but  authorizes  the  recovery  of  a 
Judgment  against  the  property  owner  to  be  enforced  only  against  the  property 
liable  for  such  improvement. 

From  Multnomah  :    Arthur  L.  Frazbr,  Judge. 


♦Note.— See  Qrady  v.  Dumlon,  30  Or.  833,  837 ;  Towns  v.  Klamath  County,  83  Or. 
226,  £83 ;  Sullivan  v.  Cline,  38  Or.  200;  Hood  River  Lumber  Co.  v.  Wasco  County,  35 
Or.  498.— Reporter. 

fNoTE.— Read  ImiUI  v.  City  of  Portland,  32  Or.  271  (67  Am.  St.  Rep.  526.). 

—Re  porter. 
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This  is  an  appeal  from  a  judgment  in  favor  of  plaintiff 
Kittie  C.  Nottage  in  an  action  brought  by  her  against  the 
City  of  Portland  to  recover  $308.63  paid  in  discharge  of 
an  assessment  against  her  property  for  the  improvement 
of  Eighth  Street  under  an  ordinance  of  the  city,  adopted 
in  May,  1892.  It  is  admitted  by  the  defendant  that,  as 
alleged  in  the  complaint,  the  assessment  was  invalid,  and 
has  been  so  adjudged  by  the  Circuit  Court  of  Multnomah 
County,  because  the  petition  for  the  improvement  did  not 
contain  the  names  of  the  owners  of  one-half  of  the  prop- 
erty affected  thereby,  as  required  by  the  city  charter  then 
in  force  (Laws,  1891,  p.  824),  and  the  defense  is :  (1) 
That  the  payment  by  plaintiff  was  a  voluntary  one  ;  and 
(2)  that  the  defect  in  the  proceedings  for  the  improve- 
ment was  cured  by  section  156  of  the  charter  of  the  city 
adopted  at  the  special  session  of  1898,  which  provides, 
in  effect,  that  if,  upon  the  completion  of  any  street  im- 
provement, the  cost  of  which  is  declared  by  the  common 
council  to  be  a  charge  upon  the  adjacent  property,  any 
assessment  or  assessments  levied  to  defray  the  cost  there- 
of are  found  or  adjudged  to  be  invalid  for  any  reason, 
whether  jurisdictional  or  otherwise,  the  city  shall  have 
power  to  bring  an  action  against  the  owner  or  owners  of 
the  several  pieces  or  parcels  of  land  upon  which  the  cost 
of  such  improvement  might  or  could  be  charged,  and 
recover  the  proportion  of  the  cost  thereof  chargeable  to 
each  of  such  lots  or  parcels  of  land,  and  in  such  action 
the  persons  whose  property  is  or  would  be  liable  for  the 
payment  of  any  portion  of  the  assessment  may  be  joined 
as  parties  defendant,  and  the  judgment  rendered  shall  be 
a  several  one  against  each  of  the  defendants  for  his  pro- 
portion of  the  assessment  and  costs  and  disbursements, 
and  a  lien  therefor  shall  be  decreed  upon  the  premises 
liable  or  assessed  for  such  street  improvement ;  and  the 
general  laws  of  the  state  governing  actions  at  law,  service 
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of  summons,  and  other  process  shall  apply  in  such  action. 
It  is  further  provided  in  the  same  section  that  if  "any 
assessment  heretofore  made  or  levied  by  the  city  for  any 
street  improvement,  repair  of  a  street  when  the  cost 
thereof  has  been  declared  by  the  common  council  to 
be  a  charge  upon  the  adjacent  property,  or  any  sewer, 
*  *  *  shall  have  been  or  shall  hereafter  be  found, 
declared,  or  adjudged  to  be  invalid  or  uncollectible  for 
any  reason,  whether  because  of  any  defect,  jurisdictional 
or  otherwise,  or  any  insufficiency,  irregularity,  or  infor- 
mality whatever  in  the  original  petition  therefor,  if  any, 
or  in  any  stage  of  the  proceedings,  the  city  shall  have 
power  to  bring  actions  in  the  Circuit  Court  for  the  State 
of  Oregon  for  Multnomah  County  against  the  owner  or 
owners  of  the  lot  or  lots,  block  or  blocks,  parcel  or  par- 
cels of  land  upon  which  the  cost  of  such  improvement, 
repair  *  *  *  might  or  could  be  charged  or  imposed 
under  the  terms  of  this  act,  and  recover  from  said  owner 
or  owners  the  proportion  of  the  cost  of  such  improvement, 
repair  *  *  *  heretofore  charged  to  each  of  said  lots 
or  blocks  or  parcels  of  land.  In  any  such  actions  all 
the  provisions  contained  in  this  section  relative  to  the 
method  of  procedure,  joinder  of  parties,  trial,  judgment, 
and  other  matters  for  the  collection  of  assessments  shall 
apply." 

Judgment  having  been  entered  for  plaintiff,  notwith- 
standing this  section  of  the  new  charter,  the  city  appealed. 

Reversed. 

For  appellant  there  was  an  oral  argument  by  Messrs. 
Joel  M.  Long,  City  Attorney,  and  Ralph  R.  Duniway,  with 
a  brief  to  this  effect : 

It  is  clearly  the  law  that  the  legislature  could  have 
provided  prospectively  that  this  street  could  be  improved 
by  the  common  council  at  the  cost  of  the  abutting  prop- 
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erty  without  any  petition  whatever,  and,  therefore,  un- 
der the  following  authorities  the  legislature  could  make 
the  absence  of  the  petition  immaterial.  The  legislature, 
by  section  166  of  the  charter  of  1898,  has  clearly  and 
distinctly  manifested  its  intention  to  cure  all  defective 
street  and  sewer  assessments  and  make  them  collectible. 
The  above  authorities  demonstrate  that  the  legislature 
has  power  to  pass  such  a  law,  and  the  reading  of  the 
section  demonstrates  that  the  legislature  has  exercised 
its  power  and  passed  such  a  law.  It  therefore  follows 
that  the  courts  ought  to  enforce  that  law. 

I.  The  legislature  may  cure  retrospectively  any  defect 
in  municipal  proceedings  which  the  legislature  could 
have  made  immaterial  prospectively  :  Mitchell  v.  Camp- 
bell,  19  Or.  203,  210  ;  Spencer  v.  Merchant,  100  N.  Y.  585, 
S.  C.  125,  U.  S.  345;  Donley  v.  Pittsburg,  147  Pa.  St. 
351,  353  (30  Am.  St.  Rep.  738);  Richmond  v.  Super- 
visors, 77  Iowa,  513  (4  L.  R.  A.  445,  14  Am.  St.  Rep.  308) ; 
Wistar  v.  Foster,  46  Minn.  484  (24  Am.  St.  Rep.  241)  ; 
Brewster  v.  Syracuse,  19  N.  Y.  116;  State  ex  rel.  v.  City 
of  Ballard,  16  Wash.  418 ;  Lamb  v.  Connolly,  122  N.  Y. 
631 ;  State  ex  rel.  v.  Winter,  15  Wash.  407  (46  Pac.  644) ; 
Abernathy  v.  Medical  Lake,  9  Wash.  112  ;  City  of  Clinton 
v.  Walliker,  98  Iowa,  655  ;  Tifft  v.  City  of  Buffalo,  82  N. 
Y.  204,  218;  Matter  of  Sackett  Street,  74  N.  Y.  96,  106, 
107  ;  In  re  Van  Antwerp,  56  N.  Y.  261 ;  Reed  v.  Platts- 
mouth,  107  U.  S.  568;  Dillon,  Mun.  Corp.  §§  79,  419, 
813,  814  ;  Cooley,  Const.  Lim.  (6  ed.)  466,  469,  291,  292, 
283,228;  Cooley,  Tax'n  (2  ed.),  300,  303  ;  6Am.&Eng. 
Enc.  of  Law  (2  ed.) ,  p.  941,  and  a  large  number  of  cases 
there  cited  ;  Dill  v.  Roberts,  30  Wis.  178, 185  ;  Chester  v. 
Bullock,  187  Pa.  St.  544  ;  Saranac  Loan  Co.  v.  Roberts,  83 
Fed.  436  ;    Shattuck  v.  Smith,  6  N.  D.  56. 
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II.  Ratification  may  be  by  implication  :  Mattingly  v . 
District  of  Columbia,  97  U.  S.  687  ;  Campbell  v.  Kenosha, 
72  U.  S.  (  5  Wall.)  594 ;  Brown  v.  Mayor,  63  N.  Y.  at 
p.  244 ;     The  Clinton  Bridge,  77  U.  S.  (10  Wall.)  454. 

.  III.  The  legislature  may  validate  a  city  ordinance  so 
as  to  save  the  lien  of  a  tax  levy  under  it,  and  it  is  not 
necessary  to  require  a  reassessment  by  the  council : 
Schenley  v.  Commissioners,  36  Pa.  St.  29,  56,  57  (78  Am. 
Dec.  359);  Iiichman  v.  Supervisors,  77  Iowa,  513  (14  Am. 
St.  Rep.  308,  4  L.  R.  A.  445) ;  Matter  of  Sackett  Street,  74 
N.  Y.  76-77  ;  Tifft  v.  City  of  Buffalo,  82  N.  Y.  204-218  ; 
Brown  v.  Mayor,  63  N.  Y.  at  p.  244  ;  In  re  Van  Antwerp, 
56  N.  Y.  261 ;     Lennox  v.  Mayor,  55  N.  Y.  361. 

IV.  A  curative  statute  can  cure  any  want  of  jurisdic- 
tion which  was  created  by  the  legislature,  but  the  legis- 
lature cannot  create  a  greater  jurisdiction  retrospectively 
than  it  could  prospectively  :  Richman  v.  Supervisors,  77 
Iowa,  513  (14  Am.  St.  Rep.  308,  4  L.  R.  A.  445);  Spencer 
v.  Merchant,  100  N.  Y.  585  (S.  C.  125  U.  S.  345);  Donley  v. 
Pittsburg,  147  Pa.  St.  348  (30  Am.  St.  Rep.  738) ;  Whitney 
v.  Pittsburg,  147  Pa.  St.  351  (30  Am.  St.  Rep.  740) ;  State 
ex  rel.  v.  City  of  Ballard,  16  Wash.  418 ;  Cooley,  Const. 
Lim.  (6  ed.)  470-471 ;  Dill  v.  Roberts,  30  Wis.  178, 185  ; 
Cooley,  Tax'n  (2  ed.),  302,  303  ;  Dillon,  Mun.  Corp.  §§ 
79,  419,  813,814. 

V.  The  tax  may  be  reassessed,  notwithstanding  a 
change  of  ownership  of  property:  Tallman  Y.Jancsville, 
17  Wis.  71 ;  Cross  v.  Milwaukee,  19  Wis.  509 ;  May  v. 
Holdridge,  23  Wis.  93  ;  Brevoort  v.  Detroit,  24  Mich.  322, 
and  note;  In  re.  Van  Antwerp,  56  N.  Y.  261;  Dill  v. 
Roberts,  30  Wis.  178-185  ;  Mill*  v.  Charleton,  29  Wis. 
400-411  (9  Am.  Rep.  578);  Dean  v.  Borchwmus,  30 
Wis.  236. 
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VI.  The  legislature  has  a  right  to  provide  for  the  col- 
lection of  taxes  by  suit  as  well  as  by  the  more  summary 
method  of  levy  and  sale:  Dillon,  Mun.  Corp.  §§  815,  816, 
817,  818  ;  2  Desty,  Tax'n,  §  126,  and  cases  there  cited  ; 
Cooley,  Tax'n  (2  ed.),  673  ;  Dashiel  v.  Baltimore,  45  Md. 
615  ;  Wolf  v.  Baltimore,  49  Md.  446  ;  Moale  v.  Baltimore, 
61  Md.  224  ;     Davidson  v.  New  Orleans,  96  U.  S.  97. 

VII.  In  the  following  cases  a  curative  statute  very 
similar  to  the  one  now  before  the  court  was  adjudged 
valid :  Tallman  v.  Janesville,  17  Wis.  71 ;  Cross  v.  Mil- 
waukee, 19  Wis.  509 ;  May  v.  Holdridge,  23  Wis.  93 ; 
Brevoort  v.  Detroit,  24  Mich.  322,  and  note;  In  re  Van 
Antwerp,  56  N.  Y.  261 ;  Mill*  v.  Charleton,  29  Wis.  400- 
411  (9  Am.  Rep.  578) ;  Dill  v.  Roberts,  30  Wis.  178-184  ; 
Dean  v.  Borchsemus,  30  Wis.  236. 

For  respondent  there  was  an  oral  argument  and  a  brief 
by  Messrs.  Greenbury  W.  Allen  and  Fred  M.  Mulky,  to  this 
effect : 

I.  The  said  assessment  was  illegal  and  void  for  want 
of  jurisdiction  in  the  common  council  to  make  the  same, 
and  section  156  of  the  city  charter  did  not  ratify,  con- 
firm, validate,  or  cure  it.  Section  156  does  not  apply 
to  the  case  at  bar.  By  its  terms,  it  simply  creates  a 
cause  of  action  in  favor  of  the  city  against  the  person  of 
the  owner  of  property  defectively  assessed,  and  is  put 
into  operation  only  by  the  bringing  of  such  action  by 
the  city.  The  appellant  has  not  invoked  the  aid  of  this 
section  by  instituting  such  action.  Respondent  having 
paid  her  assessment  there  remains  nothing  for  the  law 
to  operate  upon  :  Charter,  Section  156  (Laws,  1898,  p. 
163);   Cooley,  Tax'n  (2  ed.),  305. 

II.  This  section  does  not  provide  for  nor  allow  any 
defense.    It  only  prescribes  the  amount  of  the  judgment 
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to  be  entered — being  the  amount  of  the  prior  invalid 
assessment — without  a  hearing,  or  notice  giving  an  op- 
portunity to  be  heard,  at  any  stage  of  the  proceeding  as 
to  the  validity  or  amount  of  the  assessment,  and  it  is 
therefore  void,  as  it  gives  no  "day  in  court,"  and  de- 
prives the  owner  of  his  property  without  due  process  of 
law  :  Cooley,  Tax'n  (2  ed.) ,  299,  303,  305  ;  Plumer  v. 
Supervisors,  46  Wis.  163,  185-186  ;  Fourteenth  Amend- 
ment to  the  United  States  Constitution ;  Albany  City 
Bank  v.  Mahcr,  9  Fed.  884;  Exchange  Bank  Tax  Case*, 
21  Fed.  99,  102  ;  note  to  People  v.  Seymour,  76  Am.  Dec. 
529-537  ;  Commissioners  of  Shawnee  County  v.  Carter,  2 
Kan.  106,  125  ;  Brady  v.  King,  53  Cal.  44,  45  ;  Maxwell 
v.  Goetschius,  40  N.  J.  Law,  383,  389,  390  (29  Am.  Rep. 
242);  Elliott,  Roads  &  Sts.  p.  425;  Forster  v.  Forster, 
129  Mass.  560. 

III.  When  respondent  paid  this  assessment  by  coer- 
cion of  law,  and  under  protest,  to  prevent  a  cloud  upon 
her  title,  and  particularly  after  the  assessment  was  ad- 
judged invalid  by  decree  of  court,  the  law  created  an 
implied  contract  between  the  parties, — a  vested  right  of 
action  in  the  respondent  to  recover,  and  a  duty  imposed 
upon  the  appellant  to  pay  back,  the  money  so  paid  and 
received.  Said  section,  if  it  apply  to  this  case  at  all, 
operates  as  a  law  impairing  the  obligations  of  that  im- 
plied contract:  Fisk  v.  Jefferson  Police  Jury,  116  U.  S. 
132-134  ;  Murray  v.  Charleston,  96  U.  S.  432,  444  ;  Fed- 
eral Constitution,  Art.  I,  §  10  ;  Oregon  Constitution,  Art. 
I,  §  21. 

IV.  Again,  the  retrospective  clause  of  said  section 
156  is  in  no  sense  a  curative  or  validating  measure,  but 
it  is  in  express  terms  an  act  overturning  past  as  well  as 
future  decisions  of  the  courts  when  made.  This,  we 
contend,  is  beyond  the  power  of  the  legislature  to  do, 
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and  is  a  plain  usurpation  of  judicial  authority,  prohib- 
ited by  the  constitution;  Cooley,  Tax'n  (2  ed.),  229; 
FoTster  v.  Forster,  129  Mass.  559,  561 ;  People  v.  Super- 
visors of  Saginaw,  26  Mich.  22-28  ;  Hooker  v.  Hooker,  18 
Miss.  599,  601;  Richards  v.  Rote,  68  Pa.  St.  248,  256; 
Cooley,  Const.  Lim.(6  ed.)  pp.  94, 112, 113, 114  ;  Mayor 
v.  Porter,  18  Md.  285,  301-302  (79  Am.  Dec.  686);  Balti- 
more v.  Horn,  26  Md.  194,  206-207 ;  Billings  v.  Detten, 
15  111.  218,  219. 

V.  Section  156  of  the  charter  purports  to  cure  juris- 
dictional matters.  In  the  passage  of  curative  statutes 
the  legislature  is  restricted  to  defects  and  irregularities, 
and  cannot  cure  matters  that  go  to  the  jurisdiction : 
Elliott,  Roads  &  Sts.  p.  424,  and  cases  there  cited;  Cooley, 
Const.  Lim.  (6  ed.)  456,  note  1 ;  Maxwell  v.  Goetschius, 
40  N.  J.  Law,  383,  391-393  (29  Am.  Rep.  242) ;  Hart 
v.  Henderson,  17  Mich.  218  ;  Brady  v.  King,  53  Cal.  44, 
45;  People  v.  McCune,  57  Cal.  153  ;  Petition  of  Hearne,  96 
N.  Y.  378-381 ;  In  re  Second  Ave.  Church,  66  N.  Y.  395- 
400 ;  People  v.  Brooklyn,  71  N.  Y.  495-498  ;  see  elabo- 
rate note  to  People  v.  Seymour,  76  Am.  Dec.  529-537. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion  of  the  court. 

1.  We  shall  notice  the  second  defense  only,  for,  in  our 
opinion,  it  is  decisive  of  the  case.  Statutes  in  one  form 
or  another  designed  to  cure  defects  or  irregularities  in 
proceedings  for  the  improvement  of  streets  in  municipali- 
ties are  of  frequent  occurrence,  and  have  often  been  the 
subject  of  judicial  consideration.  The  right  of  a  munici- 
pality to  improve  a  street  at  the  expense  of  the  abutting 
property  rests  for  its  legality  wholly  upon  the  provisions 
of  its  charter,  and,  as  such  provisions  are  the  measure 
and  mode  of  its  power,  any  substantial  deviation  there- 
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from  is  without  right  or  authority,  and,  in  the  absence 
of  a  curative  statute,  will  render  proceedings  void  when 
in  many  instances  no  one  has  been  injured  by  the  mis- 
take or  omission,  and  the  property  owner  has  received 
the  benefit  of  the  improvement.  The  courts  are  therefore 
disposed  to  regard  with  favor  legislation  having  for  its 
object  the  validation  of  such  proceedings,  and  to  uphold 
such  legislation  when  it  does  not  impair  vested  rights,  or 
provide  for  taking  property  without  due  process  of  law. 
And  it  may  be  regarded  as  settled  that  the  legislature 
may,  unless  restricted  by  the  state  constitution,  legalize  or 
validate  retrospectively  a  proceeding  for  the  improvement 
of  a  street  which  it  might  have  authorized  in  advance, 
and  it  may  also  cure  defects  in  or  make  immaterial  statu- 
tory requirement's  which  it  could  have  dispensed  with 
in  the  first  instance  :  Elliott,  Roads  &  Sts.  424  ;  1  Dillon, 
Mun.  Corp.  §  79;  Cooley,  Tax'n,  305;  Cooley,  Const. 
Lim.  457;  note  to  People  v.  Seymour,  76  Am.  Dec.  527. 
A  reference  to  a  few  of  the  decided  cases  will  illustrate 
the  application  of  this  doctrine. 

2.  In  Mattingly  v.  District  of  Columbia,  97  U.  S.  687, 
the  board  of  public  works  caused  a  street  in  the  City  of 
Washington  to  be  improved,  and,  after  the  completion 
of  the  work,  made  an  assessment  of  one-third  of  its  cost 
upon  the  property  adjoining,  under  a  very  vague  and 
indefinite  grant  of  power,  proportioning  it  according  to 
the  frontage.  The  property  holders  along  the  line  of  the 
street  brought  a  bill  for  an  injunction  against  the  collec- 
tion of  the  assessment  on  the  grounds :  (1)  That  the 
board  was  not  authorized  by  law  to  make  the  improve- 
ment ;  (2)  that  no  law  existed  at  the  time  prescribing 
the  manner  in  which  the  board  should  make  assess- 
ments ;  (3)  that  assessments  according  to  the  frontage 
on  the  street  were  unauthorized  and  illegal ;  and  (4) 
that  in  making  the  assessment  certain  property  had  been 
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omitted.  But  the  court  refused  to  inquire  whether  the 
charges  of  the  bill  were  well  founded,  saying:  "Such 
an  inquiry  can  have  nd  bearing  upon  the  case  as  it  now 
stands ;  for,  were  it  conceded  that  the  board  of  public 
works  had  no  authority  to  do  the  work  that  was  done  at 
the  time  when  it  was  done,  and  consequently  no  authority 
to  make  an  assessment  of  a  part  of  its  cost  upon  the  com- 
plainants' property,  or  to  assess  in  the  manner  in  which 
the  assessment  was  made,  the  concession  would  not  dis- 
pose of  the  case,  or  establish  that  the  complainants  have 
a  right  to  the  equitable  relief  for  which  they  pray.  There 
has  been  congressional  legislation  since  1872,  the  effect 
of  which  upon  the  assessment  is  controlling.  There  were 
also  acts  of  the  legislative  assembly  of  the  district  which 
very  forcibly  imply  a  confirmation  of  the  acts  and  assess- 
ments of  the  board  of  which  the  bill  complains.  If  con- 
gress or  the  legislative  assembly  had  the  power  to  commit 
to  the  board  the  duty  of  making  the  improvements,  and 
to  prescribe  that  the  assessments  should  be  made  in  the 
manner  in  which  they  were  made,  it  had  power  to  ratify 
the  acts  which  it  might  have  authorized  ;  and  the  ratifi- 
cation, if  made,  was  equivalent  to  an  original  authority. 
Under  the  constitution,  congress  had  power  to  exercise 
exclusive  legislation  in  all  cases  whatsoever  over  the  dis- 
trict, and  this  includes  the  power  of  taxation.  Congress 
may  legislate  within  the  district  respecting  the  people 
and  property  therein,  as  may  the  legislature  of  any  state 
over  any  of  its  subordinate  municipalities.  It  may,  there- 
fore, cure  irregularities,  and  confirm  proceedings,  which, 
without  the  confirmation,  would  be  void,  because  unau- 
thorized, provided  such  confirmation  does  not  interfere 
with  intervening  rights.' '  The  court  then  proceeds  to 
examine  the  question  whether  the  assessments  had  been 
confirmed  and  ratified  by  subsequent  acts  of  the  Legisla- 
tive Assembly  of  the  District  of  Columbia  and  of  con- 
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gress,  and,  concluding  that  they  had  been  so  ratified, 
held  them  valid,  and  affirmed  the  judgment  of  the  court 
below  dismissing  the  bill. 

Again,  after  the  proceedings  of  the  board  of  commis- 
sioners of  one  of  the  counties  of  Indiana  in  the  matter 
of  the  construction  of  a  graveled  road  at  the  expense  of 
the  property  benefited  had  been  held  invalid  by  the  court 
because  the  initiatory  steps  were  taken  at  a  special  and 
not  a  regular  session  of  the  commissioners,  the  legis- 
lature passed  an  act  in  terms  legalizing  and  declaring 
valid  such  proceedings  and  the  assessments  and  charges 
made  for  the  construction  of  such  road,  and  this  act  was 
held  valid  in  Johnson  v.  Board  of  Com'rs  of  Wells  County, 
107  Ind.  15  (8  N.  E.  1),  the  court  saying:  "It  is  settled 
by  our  decisions  and  the  authorities  elsewhere  that  cura- 
tive or  retrospective  statutes  may  cure  defects  and  irregu- 
larities in  proceedings,  even  though  the  defects  and 
irregularities  are  so  flagrant  as  to  render  the  proceed- 
ings, for  all  practical  and  enforceable  purposes,  null  and 
void  :"  Tifft  v.  City  of  Buffalo,  82  N.  Y.  204,  was  an  action 
brought  to  set  aside  an  assessment  upon  the  premises  of 
plaintiff  for  repairs  of  a  street  in  the  City  of  Buffalo, 
which  was  admittedly  invalid  on  account  of  a  failure  to 
comply  with  the  requirements  of  the  city  charter,  but  it 
was  held  that  the  defect  was  cured  by  a  subsequent  act 
of  the  legislature  to  legalize  such  proceedings,  and  that 
it  was  no  objection  that  it  deprived  the  plaintiff  of  a 
defense  against  the  collection  of  such  assessment  on  the 
ground  of  informality,  the  court  saying:  "Again,  the 
legislature  has  the  power,  to  a  certain  extent,  of  retro- 
spective legislation.  It  is  not  an  unlawful  exercise  of 
this  power  to  take  away  defenses  based  on  mere  infor- 
malities. A  party  has  no  vested  right  in  a  defense  based 
upon  an  informality  not  affecting  his  substantial  equities. 
The  legislature  may  change  or  modify  the  effect  of  prior 
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transactions  in  cases  where  retrospective  legislation  is 
not  forbidden  by  the  fundamental  law.  Such  legislation 
has  been  held  to  be  lawfully  directed  to  the  cure  of  irregu- 
larities in  an  assessment  of  property  for  taxation  and  the 
levy  of  taxes  thereon."  In  Richman  v.  Supervisors  of 
Muscatine  County,  77  Iowa,  513  (4  L.  R.  A.  445,  14  Am; 
St.  Rep.  308,  42  N.  W.  422),  an  act  of  the  legislature 
was  held  valid  which  legalized  proceedings  in  the  con- 
struction of  a  levee  and  the  assessment  of  the  cost  there- 
for against  land  supposed  to  be  benefited,  which  had 
theretofore  been  held  void  by  the  supreme  court  for  want 
of  jurisdiction  because  "a  petition  was  not  filed  in  the 
office  of  the  county  auditor,  signed  by  a  majority  of  the 
persons,  residents  of  the  county,  owning  lends  adjacent 
to  the  improvement,  setting  forth  the  same,  and  the 
starting  point,  route,  and  termini/'  as  provided  by  the 
statute  in  such  cases. 

In  Whitney  v.  City  of  Pittsburg,  147  Pa.  St.  351  (30  Am. 
St.  Rep.  740,  23  Atl.  395),  it  was  held  that  a  defect  in 
proceedings  for  the  improvement  of  a  street  because  it 
was  not  made  upon  a  petition  of  the  owners  of  a  majority 
in  interest  of  the  property  abutting  on  the  street,  as  re- 
quired by  the  statute,  was  cured  and  rendered  immaterial 
by  a  subsequent  act  of  the  legislature,  the  court  saying : 
"Assuming  these  objections  to  be  well  taken,  we  are  of 
opinion  that  the  act  of  1891  is  broad  enough  in  its  terms 
to  cure  these  defects.  The  most  that  can  be  said  is  that 
the  work  referred  to  was  done  without  lawful  authority, 
and  this  is  the  defect  which  the  act  was  intended  to 
cure."  See,  also,  Donley  v.  City  of  Pittsburg,  147  Pa. 
St.  348  (30  Am.  St.  Rep.  738,  23  Atl.  394);  May  v. 
Holdridge,  23  Wis.  93  ;  Dill  v.  Roberts,  30  Wis.  178  ;  In 
re  Van  Antwerp,  56  N.  Y.  261 ;  Brown  v.  Mayor,  etc.,  63 
N.  Y.  239  ;     City  of  Clinton  v.  Walliker,  98  Iowa,  655  (68 
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N.  W.  431);  Brevoort  v.  City  of  Detroit,  24  Mich.  322; 
State  exrel  v.  City  of  Ballard,  16  Wash.  418  (47  Pac.  970); 
Shattuck  v.  Smith,  6  N.  D.  56  (69  N.  W.  5).  From  the 
doctrine  of  these  cases  it  is  quite  apparent  that  it  is 
within  the  power  of  the  legislature  to  cure  retrospec- 
tively proceedings  for  the  improvement  of  a  street  be- 
cause the  petition  therefor  did  not  have  the  requisite 
number  of  signers,  since  the  legislature  might  have  dis- 
pensed with  such  petition  in  the  first  instance,  and  au- 
thorized and  empowered  the  municipality  to  initiate  the 
proceeding  for  the  improvement  without  any  petition 
whatever.  And  as  this  is  the  defect  claimed  in  the  case 
at  bar,  it  only  remains  to  notice  some  of  the  specific  ob- 
jections made  to  the  application  and  validity  of  sec- 
tion 156. 

3.  First  it  is  claimed  that  the  section  is  void  because 
the  subject-matter  thereof  is  not  expressed  in  the  title  of 
the  act.  The  act  of  which  the  section  is  a  part  is  entitled 
"An  act  to  incorporate  the  City  of  Portland,  and  to  pro- 
vide a  charter  therefor,  and  to  repeal  all  acts  or  parts  of 
acts  in  conflict  therewith,"  and  we  think,  in  view  of  the 
fact  that  it  was  but  a  reincorporation  of  a  previously 
existing  municipality,  the  matter  of  ratifying  and  vali- 
dating prior  proceedings  for  the  improvement  of  streets 
is  germane  to  the  subject-matter  of  the  title,  and  properly 
included  in  the  act.     • 

4.  It  is  next  claimed  that  it  does  not  apply  to  the 
case  at  bar,  because  by  its  terms  it  simply  authorizes 
an  action  by  the  city  against  the  owner  of  property  de- 
fectively assessed,  and  therefore,  it  is  argued,  cannot  be 
used  as  a  defense  against  an  action  to  recover  money 
already  paid  under  an  invalid  assessment.  But  this 
position  is  wholly  at  variance  with  the  evident  purpose 
and  object  of  the  legislature,  and  would,  if  sustained, 
sacrifice  the  spirit  of  the  statute  to  its  mere  form.     It 
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was  designed  to  enable  the  city  to  collect  from  the  prop- 
erty benefited  a  proportionate  share  of  the  cost  of  im- 
proving the  street  in  front  thereof,  notwithstanding  any 
irregularities  or  defects  in  the  proceedings  for  such  im- 
provement, and,  in  our  opinion,  may  be  used  as  a  de- 
fense to  an  action  by  a  property  owner  for  the  return  of 
the  money  paid  on  his  assessment  on  account  of  a  defect 
or  irregularity  in  the  proceedings,  as  well  as  in  affirma- 
tive actions  for  such  cost  by  the  city.  In  the  former 
case  the  answer  of  the  city  setting  up  the  statute  as  a 
defense  is,  for  all  practical  purposes,  equivalent  to  the 
bringing  of  an  action  within  the  meaniftg  of  the  statute. 
If  the  plaintiff  should  be  permitted  to  prevail,  and  re- 
cover the  money  heretofore  paid  on  account  of  the  de- 
fective assessment,  the  city  would,  under  this  statute, 
have  a  right  to  immediately  bring  an  action  against  her 
to  recover  the  money  back  ;  and,  since  the  plaintiff  has 
already  paid  the  amount,  there  can  be  no  reasonable  ob- 
jection to  the  city  using  the  statute  as  a  defense  against 
an  action  to  recover  it. 

5.  It  is  also  contended  that  the  section  prescribes 
the  amount  of  the  judgment  to  be  entered  in  actions 
authorized  by  it  without  giving  the  property  owner  an 
opportunity  to  be  heard  as  to  the  validity  or  amount  of 
the  tax  to  be  raised,  and  is,  therefore,  unconstitutional 
and  void.  The  language  of  the  statute  is  not  entirely 
clear,  it  being  susceptible  of  two  possible  constructions, 
■—either  that  it  fixes  the  recovery  at  the  amount  previ- 
ously assessed  against  the  particular  parcel  of  property, 
or  at  "the  proportion  of  the  cost  of  such  improvement 
properly  chargeable  to  such  parcel  or  lot  of  land."  But, 
under  either  view,  the  objection  made  is  not  well  taken 
in  this  case,  because  it  is  within  the  power  of  the  legis- 
lature to  determine  absolutely  the  amount  of  tax  to  be 
raised,  and  the  lots  or  parcels  of  land  among  which  it 
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is  to  be  apportioned,  and  the  plaintiff  has  no  constitu- 
tional right  to  be  heard  upon  either  of  these  points.  That 
question  was  litigated  and  settled  in  the  leading  case  of 
Spencer  v.  Merchant,  100  N.  Y.  585  (3  N.  E.  682),  Id.,  125 
U.  S.  345  (8  Sup.  Ct.  921).  In  that  case,  after  an  assess- 
ment for  grading  and  improving  a  street  at  the  expense  of 
the  property  benefited  had  been  held  to  be  invalid  by  the 
Court  of  Appeals  of  New  York  (Stuart  v.  Palmer,  74  N. 
Y.  183,  30  Am.  Rep.  289),  and  after  some  of  the  assess- 
ments had  been  paid,  the  legislature  passed  an  act  direct- 
ing the  supervisors  of  the  proper  county  to  levy  and  col- 
lect from  the  delinquent  property  the  unpaid  portion  of 
the  cost  of  such  improvement,  with  interest  thereon,  first 
giving  notice,  by  publication,  of  the  time  and  place  when 
they  would  meet  to  make  such  apportionment ;  and  this 
act  was  held  constitutional  and  valid  by  the  Court  of 
Appeals  of  New  York  and  the  Supreme  Court  of  the 
United  States,  notwithstanding  the  fact  that  it  deter- 
mined absolutely  and  conclusively  the  amount  of  the  tax 
to  be  raised,  and  the  property  to  be  assessed,  and  upon 
which  it  was  to  be  apportioned  ;  the- court  holding  that 
under  the  provision  for  notice  to  and  a  hearing  of  each 
proprietor  upon  the  question  of  what  proportion  of  the 
tax  should  be  assessed  upon  his  land  there  was  no  taking 
of  his  property  without  due  process  of  law.  In  the  case 
at  bar  no  objection  is  made  to  the  validity  of  the  original 
assessment  on  account  of  want  of  notice,  so  that,  if  sec- 
tion 156  is  to  be  construed  as  fixing  the  amount  of  the 
judgment  to  be  recovered  at  the  amount  of  the  prior 
invalid  assessment,  the  plaintiff  will  not  be  deprived  of 
her  property  without  due  process  of  law,  because  she 
had  notice,  and  an  opportunity  to  be  heard,  at  the  time 
the  assessment  was  made,  as  to  the  amount  to  be  charged 
against  her  property. 

6.     Again,  it  is  claimed  that  when  the  plaintiff  paid 
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the  assessment  by  coercion  and  under  protest  the  law 
created  an  implied  contract  on  the  part  of  the  city  to 
return  it  to  her  if  wrongfully  collected,  and  that  the 
section  in  question  is,  therefore,  void,  because  it  impairs 
the  obligation  of  such  contract,  and  deprives  her  of  a 
vested  right  of  action.  But  there  was  no  contract  on 
the  part  of  the  city  to  return  the  amount  of  the  invalid 
assessment  paid  by  the  plaintiff.  Her  right  to  recover 
was  based  upon  an  informality  in  the  proceeding,  and 
the  legislature  may  lawfully  take  away  such  right,  be- 
cause a  party  has  no  vested  right  in  a  defense  or  right 
of  action  based  upon  an  informality  not  affecting  his 
substantial  equity  :  Cooley,  Const.  Lim.  454 ;  Tifft  v. 
City  of  Buffalo,  82  N.  Y.  204.  This  precise  question  was 
determined  by  the  Supreme  Court  of  Pennsylvania  in 
Grim  v.  School  Dist.,  57  Pa.  St.  433  (98  Am.  Dec.  237). 
In  that  case  the  plaintiff  had  paid  an  illegal  tax  under 
protest,  and  in  an  action  to  recover  it  back  the  school 
district  set  up  as  a  defense  the  provisions  of  an  act  of 
the  legislature  legalizing  and  making  valid  such  tax. 
It  was  claimed  there,  as  here,  that  the  a€t  was  uncon- 
stitutional, because  at  the  time  of  its  passage  the  plain- 
tiff had  a  vested  right  to  recover  from  the  district  the 
money  which  he  had  been  compelled  to  pay  without  au- 
thority of  law,  and  this  vested  right  the  legislature  could 
not  devest.  But  Mr.  Justice  Sharswood,  speaking  for 
the  court,  said,  in  answer  to  this  position:  "If  an  act 
of  assembly  be  within  the  legitimate  scope  of  legislative 
power,  it  is  not  a  valid  objection  that  it  devests  vested 
rights.  There  is  no  clause,  either  in  the  Constitution  of 
the  United  States  or  of  this  commonwealth,  which  pro- 
hibits retrospective  laws.  The  legislature  cannot  impair 
the  obligation  of  a  contract,  or  pass  an  ex  post  facto  law, 
for  both  these  are  expressly  forbidden.  But  an  ex  post 
facto  law  is  one  which  makes  an  act  punishable  in  a 
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manner  in  which  it  was  not  punishable  when  it  was  com- 
mitted. Ex  post  facto  laws  relate  to  penal  and  criminal 
proceedings,  wThich  impose  punishments  or  forfeitures, 
and  not  to  civil  proceedings,  which  affect  private  rights 
retrospectively.  Retrospective  laws  and  state  laws  de- 
vesting vested  rights,  unless  ex  post  facto,  or  impairing 
the  obligation  of  contracts,  do  not  fall  within  the  prohi- 
bition contained  in  the  Constitution  of  the  United  States, 
however  repugnant  they  may  be  to  the  principles  of 
sound  legislation.  *  *  *  AH  acts  curing  irregularities 
in  legal  proceedings  necessarily  devest  vested  rights  of  the 
parties  by  closing  the  mouths  of  those  who  could  other- 
wise avail  themselves  of  such  irregularities  to  escape  from 
the  fulfillment  of  what  is  a  moral  obligation,  and,  but  for 
the  irregularity,  would  be  a  legal  liability.  *  *  *  To 
deny  the  validity  of  such  laws  would  be  to  run  the  plow- 
share through  hundreds  of  titles  which  are  founded  and 
repose  in  security  upon  them." 

7.  It  is  next  claimed  that  the  section  is  in  no  sense  a 
curative  or  validating  statute,  but  is  in  express  terms  an 
act  overturning  past  as  well  as  future  decisions  of  the 
courts,  and  is  a  plain  usurpation  of  judicial  authority, 
and  therefore  beyond  the  power  of  the  legislature.  But 
we  do  not  think  this  position  is  sound.  It  is  true,  the 
section  does  not,  in  language,  purport  to  validate  or 
legalize  irregularities  in  proceedings  for  the  improvement 
of  a  street,  but  defects  of  this  character  may  be  cured  by 
implication:  Mattingly  v.  District  of  Columbia,  97  U.  S. 
687;  Campbell  v.  City  of  Kenosha,  72  U.  S.  (5  Wall.) 
194  ;  Brown  v.  Mayor,  etc.,  63  N.  Y.  239  ;  The  Clinton 
Bridge,  77  U.  S.  (10  Wall.)  454.  And  when  the  legis- 
lature authorized  the  city  to  bring  an  action  against  the 
property  owners  to  recover  the  amount  of  the  assess- 
ments, notwithstanding  any  irregularity  or  defect  in  the 
proceedings,  it  necessarily  intended  to  and  did  render 
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immaterial  such  defects,  and  it  can  be  no  objection  to  the 
validity  of  the  act  that  it  does  not  use  the  words  "ratify," 
"confirm,"  or  "validate."  Nor  does  the  section  in  any 
way  undertake  to  interfere  with  judicial  decisions,  or  dis- 
turb rights  acquired  thereunder.  It  cures  and  attempts 
to  cure  defects  in  proceedings  for  the  improvement  of  a 
street  theretofore  had,  and  which  may  in  some  instances 
have  been  declared  void  by  the  court  on  account  of  such 
defects,  but  there  is  no  rule  of  law  or  constitutional  con- 
struction which  forbids  or  prohibits  legislation  of  that 
kind.  Indeed,  an  examination  of  the  authorities  will 
exhibit  the  fact  that  in  many  instances  the  paramount 
object  of  retrospective  curative  acts  is  to  obviate  the  effect 
of  some  previous  decision  of  a  court  declaring  the  pro- 
ceedings invalid  because  of  some  defect  or  irregularity. 
Such  is  the  case  in  Spencer  v.  Merchant,  100  N.  Y.  585 
(S.  C.  125  U.  S.  345);  Whitney  v.  City  of  Pittsburg,  147 
Pa.  St.  357  (30  Am.  St.  Rep.  740);  Johnson  v.  Board, 
107  Ind.  15  (8  N.  E.  1);  and  many  of  the  other  cases 
cited.  It  is  even  no  objection  to  a  curative  statute  that  it 
was  passed  while  a  suit  was  pending,  and  was  intended 
to  cure  defective  proceedings  involved  in  such  suit: 
Cooley,  Tax'n,  305,  note  ;  City  of  Clinton  v.  Walliker,  98 
Iowa,  655  (68  N.  W.  431);  People  v.  Seymour,  76  Am. 
Dec.  521,  529. 

8.  And,  finally,  it  is  claimed  that  the  section  provides 
for  a  personal  judgment  against  the  property  owner, 
and  that  the  attempt  to  cure  defects  or  irregularities  in 
proceedings  for  the  improvement  of  streets  is  thereby 
rendered  unconstitutional  and  void,  because  it  imposes 
obligations  and  duties  upon  the  property  owner  not  pro- 
vided for  in  the  charter  of  the  city  in  force  at  the  time 
of  such  improvement.  If  this  construction  of  the  sec- 
tion is  sound,  the  objection  is  unquestionably  well  taken, 
so  far  as  prior  proceedings  are  concerned,  because  it  is 
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not  within  the  power  of  the  legislature,  by  a  curative 
act,  to  impose  new  duties  or  obligations :  Johnson  v. 
Board  of  ComWs  of  Wells  County,  107  Ind.  15  (8  N.  E.  1). 
But  we  are  of  the  opinion  that,  while  the  language  of 
the  section  upon  this  point  is  somewhat  involved,  its 
proper  and  reasonable  construction  is  that  it  does  not 
contemplate  a  personal  judgment  against  the  property 
owner,  to  be  enforced  out  of  his  general  property.  It  is 
true  it  provides  that  the  city  shall  have  power  "to  bring 
actions  against  the  owner  or  owners  of  property,  and  to 
recover  from  said  owner  or  owners  the  proportion  of  the 
cost  of  the  improvement,"  etc.,  but  it  is  also  provided 
that  a  lien  therefor  shall  be  decreed  upon  the  premises 
liable  or  assessed  for  such  improvement,  and,  in  view  of 
the  previous  policy  of  the  state,  as  exhibited  by  its  legisla- 
tion, to  confine  the  enforcement  of  assessments  for  the 
improvement  of  streets  to  the  abutting  property,  and 
the  further  fact  that  legislation  attempting  to  make  the 
property  owner  personally  liable  would  perhaps  be  sub- 
ject to  constitutional  objections,  we  think  this  section 
should  be  construed  as  authorizing  the  recovery  of  a 
judgment  against  the  property  owner,  to  be  enforced 
only  against  the  property  liable  for  such  improvement. 
It  is  the  duty  of  the  court  to  sustain  legislation  of  this 
character  when  it  can  be  done  without  impairing  the 
obligations  of  a  contract,  or  violating  some  constitutional 
provision,  and  therefore  the  section  should  be  construed 
so  as  to  render  it  valid,  rather  than  void. 

This  disposes  of  all  the  objections  made  to  section  156 
in  this  case,  and  we  shall  not  assume  at  this  time  to 
decide  any  others.  The  judgment  of  the  court  below 
is  therefore  reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  proper,  not  inconsistent 
with  this  opinion.  Reversed. 
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FOWIiER  v.  PHCENIX  INSURANCE  COMPANY.  **  ** 

[57  Pac.  421.] 

1.  Appeal— Harmless  Error.— Errors  in  rulings  and  Instructions  relating  to  a 

given  defense  or  cause  of  action  are  harmless  where  the  special  findings  of  the 
jury  indicate  clearly  that  the  general  verdict  was  based  entirely  upon  another 
defense  or  cause  of  action. 

2.  Construction  of  Pleading  After  Verdict.— Where  a  pleading  is  first 

objected  to  on  appeal,  all  intendments  are  in  favor  of  its  sufficiency. 

3.  Insurance— Effect  of  False  Swearing.— An  intentionally  false  statement 

by  an  insured  touching  a  material  fact  or  matter  of  legitimate  inquiry  under 
the  policy,  as,  for  example,  a  false  statement  as  to  the  articles  claimed  to  have 
been  lost,  and  their  value,  made  for  the  purpose  of  defrauding  and  deceiving 
the  company,  renders  a  policy  void,  although  the  company  has  not  been 
actually  deceived  or  misled  to  its  detriment. 

4.  Idem.— Under  an  insurance  policy  stipulating  "that  the  entire  policy  shall  be 

void  in  case  of  false  swearing  by  the  insured  touching  the  insurance,  whether 
before  or  after  loss,"  a  false  statement  by  the  insured  concerning  part  of  the 
insured  property,  made  in  the  proofs  of  loss,  with  intent  to  defraud  the  com- 
pany, avoids  the  entire  policy,  and  no  recovery  can  be  had  thereon,  even  for 
the  loss  of  property  other  than  that  concerning  which  the  false  statement  was 
made. 

5.  Competency  of  Wife  as  Witness.— Where  a  husband  has  testified  concern- 

ing the  loss  of  property  in  a  fire,  his  wife  Is  a  competent  witness  on  that  sub- 
ject, without  his  express  consent,  under  Sections  712  and  713,  Hill's  Ann.  Laws, 
since  his  testifying  is  equivalent  to  consent. 

From  Multnomah:     J.  C.  Fullerton,  Judge. 

Action  by  Joseph  Fowler  against  the  Phcenix  Insurance 
Company  of  Hartford,  Connecticut,  to  recover  the  sum  of 
$500  for  loss  and  damages  alleged  to  have  been  sustained 
by  the  burning  of  insured  property.  The  policy  sued  on 
covers  $360  on  a  dwelling  house,  $100  on  household  furni- 
ture, and  $50  on  family  wearing  apparel,  all  contained 
in  such  dwelling.  The  complaint  is  in  the  usual  form. 
The  answer  puts  in  issue  the  material  allegations  of  the 
complaint,  and  sets  up  three  separate  defenses :  First. 
That  the  fire  occurred  either  by  the  act  or  procurement 
of  the  plaintiff,  and  on  that  account  defendant  is  not 
liable.  Second.  That  it  is  stipulated  that  the  entire 
policy  should  be  void  if  the  insured  concealed  or  mis- 
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represented,  in  writing  or  otherwise,  any  material  fact 
or  circumstance  concerning  the  insurance,  or  the  subject 
thereof,  or  if  the  interest  of  the  insured  in  the  property 
be  not  truly  stated,  or  in  case  of  any  fraud  or  false 
swearing  by  the  insured  touching  any  matter  relative  to 
the  insurance,  or  the  subject  thereof,  whether  before  or 
after  the  loss  ;  that  the  plaintiff,  in  violation  of  this  con- 
dition, by  his  proof  of  loss,  made  under  oath,  and  by  his 
verified  complaint  filed  in  the  cause,  has  claimed  and 
sworn  that  he  lost  by  said  fire  certain  of  his  wearing 
apparel,  and  has  set  forth  the  different  articles  by  him 
so  claimed  to  be  lost  as  aforesaid,  which  said  wearing 
apparel  and  the  articles  specifically  named  therein  were 
not  contained  in  said  house  at  the  time  of  said  fire,  and 
were  not  destroyed  thereby,  and  that  plaintiff  thereby 
misrepresented  in  writing  a  matter  of  fact  concerning 
the  insurance  and  the  subject  thereof,  and  thereby  at- 
tempted to  commit  fraud  upon  the  defendant,  and  falsely 
swore  to  those  certain  facts  which  he  knew  to  be  untrue, 
after  the  occurrence  of  said  loss,  and  for  that  reason  de- 
fendant is  not  liable  under  said  policy  of  insurance. 
The  third  is  touching  the  plaintiff's  refusal  to  submit  to 
examination  under  oath  regarding  the  loss,  contrary  to 
the  requirements  of  the  policy.  The  allegations  of  the 
answer  &re  put  in  issue  by  the  reply,  and  in  this  state 
of  the  pleadings  trial  was  had.  The  jury  made  special 
findings  upon  questions  submitted  to  them,  as  follows : 
(1)  "Q.  Was  the  fire  that  burned  the  building  described 
in  the  policy  introduced  in  evidence  herein  caused  by 
the  act  or  procurement  of  the  plaintiff?  A.  Don't  know; 
not  sufficient  evidence."  (2)  "Q.  Did  the  plaintiff,  in 
his  proof  of  loss,  introduced  in  evidence  herein,  willfully 
make  and  swear  to  any  false  statements  as  to  the  per- 
sonal property  destroyed  by  the  burning  of  the  building 
described  in  the  policy  introduced  in  evidence  herein? 
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A.  Yes."  (3)  "Q.  Was  the  wearing  apparel  described 
in  the  proof  of  loss  introduced  herein  in  the  building  de- 
scribed in  the  policy  of  insurance  herein  at  the  time  said 
building  was  burned,  and,  if  said  wearing  apparel  was 
not  in  said  building  at  the  time  the  same  was  burned, 
by  whom  was  said  wearing  apparel  removed?  A.  No; 
plaintiff.''  A  general  verdict  for  the  defendant  was  also 
returned  into  court,  and,  judgment  having  been  entered 
thereon  dismissing  the  action,  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  A.  King  Wilson. 

For  respondent  there  was  a  brief  over  the  name  of 
Stott  &  Stout,  with  an  oral  argument  by  Mr.  Raleigh  Stott. 

Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

1.  The  third  defense  was  not  insisted  upon  at  the 
trial,  and  there  is  no  question  here  concerning  it.  Many 
objections  were  interposed  to  the  introduction  of  evidence 
and  to  the  propriety  and  competency  of  certain  instruc- 
tions given  the  jury,  based  on  the  insufficiency  of  the 
facts  stated  in  the  answer  to  support  the  first  two  de- 
fenses. The  special  findings  of  the  jury  indicate  unmis- 
takably that  the  general  verdict  for  the  defendant  was 
based  entirely  and  exclusively  upon  the  second  defense. 
Under  this  condition  or  state  of  the  record,  if  errors  were 
committed  by  the  court  in  the  admission  of,  such  testi- 
mony, or  in  rendering  its  instructions,  the  case  could  not 
be  reversed,  in  so  far  as  they  related  to  the  first  defense, 
because  it  is  very  apparent  that  they  did  the  plaintiff  no 
harm.  It  was  held  in  Kraemer  v.  Deustermann,  40  Minn. 
469  (42  N.  W.  297),  that,  "where  it  is  manifest  that  a 
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general  verdict  wa9  rendered  upon  a  particular  theory  of 
the  facts,  rulings  and  exceptions  which  could  not  in  any 
way  affect  that  theory  will  not  be  considered,"  This 
we  believe  to  be  sound  in  principle  and  decisive  of  the 

question.      See,  also,  Haight  v.  Sexton  —  Cal.  (42 

Pac.  637).  This,  in  effect,  disposes  of  all  questions 
raised  at  the  trial  touching  the  insufficiency  of  the  first 
defense,  and  it  can  make  no  difference  now  whether  it 
was  well  stated  or  not. 

2.  But  the  sufficiency  of  the  second  further  and  sepa- 
rate defense  is  also  challenged.  We  have  examined  this 
defense  with  due  care,  and,  while  it  may  not  be  as  fully 
stated  as  it  might  have  been,  yet  it  is  sufficient  after 
verdict.  No  demurrer  was  interposed  thereto,  and,  the 
question  of  its  adequacy  having  been  raised  for  the  first 
time  at  the  trial,  at  this  stage  all  intendments  must  be 
taken  in  favor  of  the  sufficiency  of  the  pleadings. 

3.  It  is  next  claimed  that  fraud  or  false  swearing  will 
not  vitiate  the  policy,  and  prevent  recovery  thereon,  if 
the  company  has  not  been  actually  deceived  and  misled 
to  its  detriment ;  in  other  words,  if  it  should  appear 
that  an  actual  loss  has  been  sustained,  equivalent  to  the 
amount  covered  by  the  policy,  then  the  false  swearing 
of  the  policy  holder  and  the  attempt  to  defraud  the  com- 
pany will  not,  within  itself,  operate  to  bar  a  recovery, 
because  it  is  assumed  that  the  rights  of  the  parties  be- 
came irrevocably  fixed  by  the  fire  and  the  loss  attending 
it.  This  theory  of  the  law  has  some  support  in  the  cases, 
and  it  was  so  held  in  Springfield  Ins.  Co.  v.  Winn,  27  Neb. 
649  (5  L.  R.  A.  841,  43  N.  W.  401).  But  that  case  has 
been  so  distinguished  by  a  later  one  in  the  same  court 
{Home  Ins.  Co.  Y.Winn,  42  Neb.  331,  60  N.  W.  575)  as 
to  render  it  of  little  weight  as  authority  in  this.  The 
policy  requires  that  the  assured  shall,  in  case  of  loss,  and 
within  sixty  days  after  the  fire,  unless  such  time  is  ex- 


June,  1899.]       Fowler  v.  Ph<enix  Ins.  Co.  563 

tended  in  writing  by  the  company,  render  a  statement  to 
the  company,  signed  and  sworn  to  by  the  assured,  stating 
the  knowledge  and  belief  of  the  assured  as  to  the  time 
and  origin  of  the  fire,  the  interest  of  the  assured  and  of 
all  others  in  the  property,  the  cash  value  of  each  item 
thereof,  and  the  amount  of  loss  thereon  ;  and  it  is  con- 
cerning the  false  oath  of  the  plaintiff,  made  in  attempting 
to  comply  with  this  condition,  that  the  defendant  com- 
plains. The  parties  have  subscribed  to  the  condition, 
and  thus  it  has  become  a  material  incident  to  the  con- 
tract itself.  •  Contracts  of  insurance,  like  other  contracts, 
should  be  construed  so  as  to  carry  into  effect  the  inten- 
tion of  the  parties  in  making  and  entering  into  them. 
It  was  said  by  Mr.  Justice  Matthews,  in  Claflin  v. Com- 
monwealth Ins.  Co.,  110  U.  S.  81  (3  Sup.  Ct.  507),  that : 
"A  false  answer  to  any  matter  of  fact  material  to  the 
inquiry,  knowingly  and  willfully  made,  with  intent  to 
deceive  the  insurer,  would  be  fraudulent.  If  it  accom- 
plished its  result,  it  would  be  a  fraud  effective;  if  it  fail, 
it  would  be  a  fraud  attempted.  And  if  the  matter  were 
material,  and  the  statement  false,  to  the  knowledge  of 
the  party  making  it,  and  willfully  made,  the  intention  to 
deceive  the  insurer  would  be  necessarily  implied,  for  the 
law  presumes  every  man  to  intend  the  natural  conse- 
quences of  his  act."  In  Dolloff  v.  Insurance  Co.,  82  Me. 
266  (17  Am.  St.  Rep.  485,  19  Atl.  396),  it  was  held,  not- 
withstanding it  appeared  the  assured  had  suffered  loss 
to  the  full  amount  of  the  policy,  yet  that,  by  reason  of 
his  attempt  to  deceive,  mislead,  and  defraud  the  com- 
pany, the  policy,  by  virtue  of  its  terms,  was  rendered 
void,  and  the  assured  could  not  recover.  The  purpose, 
no  doubt,  of  such  a  stipulation  in  the  contract,  is  to 
enable  the  insurer  to  ascertain  the  extent  and  amount  of 
the  loss.  By  the  very  nature  of  things,  the  company  is 
obliged  in  a  marked  degree  to  look  to  the  assured,  and 
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to  depend  very  largely  upon  his  statements  and  repre- 
sentations for  the  ascertainment  of  the  actual  loss  sus- 
tained ;  and  hence  it  is  required  of  him,  and  he  has 
accordingly  agreed,  under  the  penalty  of  a  forfeiture  of 
his  right  to  the  enforcement  of  the  contract,  that  he  will 
answer  faithfully  and  truly  touching  the  amount  of  such 
loss.  It  has  therefore  become  a  material  part  of  the 
contract  that  the  policy  holder  shall  answer  truly  touch- 
ing the  loss,  so  as  to  enable  the  insurer  to  decide  upon 
its  obligations  and  liabilities,  and  thereby  to  protect  itself 
against  false  claims.  There  is  but  little  conflict  in  the 
authorities  upon  the  question,  and  it  seems  to  be  well 
settled  that  any  false  swearing  touching  a  material  fact 
or  matter  of  legitimate  inquiry  under  the  policy,  for  the 
purpose  of  deceiving  and  defrauding  the  company,  know- 
ing the  same  to  be  false,  will  render  the  policy  void,  and 
no  recovery  can  be  had  under  it :  2  May,  Ins.  §  477 ; 
Virginia  Fire  Ins.  Co.  v.  Vaughan,  88  Va.  832  (14  S.  E. 
754) ;  Insurance  Co.  v.  Weides,  81  U.  S.  (14  Wall.)  375 ; 
Geib  v.  International  Ins.  Co.,  1  Dill.  443  (Fed.  Cas.  No. 
5,298)  ;  Sternfield  v.  Park  Fire  Ins.  Co.,  50  Hun,  262 
(2  N.  Y.  Supp.  766). 

4.  As  the  special  findings  of  the  jury  indicate,  there 
was  evidence  introduced  tending  to  show  that  in  making 
his  proofs  of  loss,  the  plaintiff  swore  falsely  touching  the 
burning  of  his  wearing  apparel,  presuming  to  give  an 
itemized  statement  of  the  loss  sustained,  when,  as  a  mat- 
ter of  fact,  such  wearing  apparel  had  been  removed  from 
the  building  prior  to  the  fire.  It  is  now  urged  that,  as 
the  false  swearing  did  not  extend  to  the  house  itself,  or 
to  the  household  furniture,  the  plaintiff  was  entitled  to 
recover  for  the  loss  incurred  on  those  two  items,  notwith- 
standing he  may  have  sworn  falsely  concerning  the  loss 
upon  his  wearing  apparel.  This  argument  proceeds  upon 
the  theory  that  the  contract  of  insurance  is  divisible  ;  that 
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it  contains,  substantially,  three  contracts,  for  the  purposes 
of  this  controversy  ;  and  while  false  swearing  or  an  at- 
tempt to  defraud  might  have  rendered  the  policy  void  as 
it  pertained  to  the  wearing  apparel,  yet  that,  notwith- 
standing, plaintiff  is  entitled  to  recover  as  to  the  house 
and  furniture.  This  question  must  be  determined  by  a 
construction  of  the  policy.  The  stipulation  is  :  "This 
entire  policy  shall  be  void  *  *  *  in  case  of  any  fraud 
or  false  swearing  by  the  insured  touching  any  matter 
relating  to  this  insurance,  or  the  subject  thereof,  whether 
before  or  after  a  loss."  This  language  seems  to  be  gen- 
eral in  its  scope  and  application,  and  would  appear  to 
cover  all  fraud  or  false  swearing  which  could  have  rela- 
tion or  be  material  to  the  proof  of  loss  necessary  to  estab- 
lish the  plaintiff's  right  to  recover  under  the  conditions 
of  the  policy.  It  is  well  understood  that  fraud  practiced 
by  either  party  in  the  inception  or  during  the  formulation 
and  execution  of  a  contract,  if  of  any  vital  or  material 
consequence  whatever,  will  vitiate  such  contract  in  its 
entirety.  In  so  far  as  this  element  is  concerned,  it  was 
unnecessary  for  the  parties  to  have  stipulated  regarding 
it  in  the  policy,  because  its  operation  would  have  been 
the  same  whether  the  stipulation  was  there  or  not,  and 
the  policy  would  have  been  rendered  void  by  reason  of 
any  fraud  practiced  by  the  insurer  in  procuring  its  issu- 
ance. Now,  the  parties  to  the  policy  have  not  only  stipu- 
lated that  fraud  in  the  inception  of  the  contract  shall 
have  the  effect  to  destroy  the  policy  and  the  right  of 
recovery  thereon,  but  have  extended  its  purview  to  the 
making  up  of  the  proofs  of  loss,  so  as  to  afford  the  com- 
pany protection  from  misrepresentation  touching  the 
actual  damage  sustained  by  reason  of  fire.  As  we  have 
before  intimated,  the  insurer  must  depend  largely  upon 
the  oath  of  the  insured,  and  the  account  he  may  render 
of  the  amount  of  damages  incurred  by  him  for  which  he 
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claims  indemnity  under  the  policy,  and  it  was  for  this 
reason  mainly — perhaps  entirely — that  the  parties  stipu- 
lated that  any  fraud  or  false  swearing  which  might  be 
indulged  in  touching  the  proofs  of  loss  should  have  the 
same  effect  as  if  it  had  been  practiced  in  the  inception 
of  the  contract ;  and  this  is  a  matter  with  regard  to  which 
the  parties  had  the  right  to  contract  if  they  saw  fit. 

In  McGowan  v.  Insurance  Co.,  54  Vt.  211  (41  Am.  Rep. 
843),  the  court,  speaking  through  Taft,  J.,  announced 
the  following  doctrine:  "The  general  rule,  'Void  in 
part,  void  in  toto,'  should  apply  to  all  cases  where  the 
contract  is  affected  by  some  all-pervading  vice,  such  as 
fraud,  or  some  unlawful  act  condemned  by  public  policy 
or  the  common  law  ;  cases  where  the  contract  is  entire, 
and  not  divisible  ;  and  all  those  cases  where  the  matter 
that  renders  the  policy  void  in  part,  and  the  result  of  its 
being  so  rendered  void  affects  the  risk  of  the  insurer 
upon  the  other  items  in  the  contract."  To  the  same 
effect,  see  1  May,  Ins.  §  277,  note  5.  We  are  impressed 
that  this  rule  is  especially  applicable  in  arriving  at  the 
rightful  construction  of  the  policy  under  consideration. 
It  was 'thought  by  the  learned  judge  that  it  was  suffi- 
cient to  reconcile  the  apparently  conflicting  decisions 
touching  the  question  of  the  divisibility  of  the  contract 
of  insurance.  In  Moore  v.  Virginia  Fire  Ins.  Co.,  28  Gratt. 
508  (26  Am.  Rep.  373),  it  was  held,  upon  the  construc- 
tion of  a  policy  similarly  worded  to  the  one  at  bar,  that 
false  swearing  as  to  one  of  the  items  covered  would  render 
the  policy  void,  and  that  recovery  could  not  be  had  for 
any  other  item  therein,  although  not  involved  in  the 
false  proof.  A  similar  construction  has  been  given  to 
policies  of  insurance  where  fraud  was  not  involved.  In 
Smith  v.  Insurance  Co.,  118  N.  Y.  518  (23  N.  E.  883), 
the  wording  of  the  policy  was  :  "If  the  property,  either 
real  or  personal,  or  any  part  thereof,  shall  be  incum- 
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bered  by  mortgage,  judgment,  or  otherwise,  it  must  be 
so  represented  to  the  company  in  the  application  ;  other- 
wise, this  entire  policy,  and  every  part  thereof,  shall  be 
void."  It  was  held,  under  the  particular  stipulation, 
that  an  incumbrance  upon  the  real  estate  extended  to 
the  personal  property  contained  in  the  building  insured, 
and  operated  to  render  the  entire  policy  void.  All  these 
decisions,  as  we  understand  them,  are  based  upon  a 
proper  construction  and  interpretation  of  the  contract 
of  insurance,  and  we  have  to  look  to  the  intention  of  the 
parties  in  making  the  contract  to  ascertain  what  the 
relief  should  be  and  what  defenses  might  be  interposed 
in  case  of  the  attempted  enforcement  thereof. 

There  are  many  cases  holding  that  the  contract  is  sev- 
eral, but  its  severability  depends  upon  the  intention  of 
the  parties,  as  gathered  from  all  its  terms,  stipulations, 
and  conditions.  We  may  instance  a  case  in  which  the 
policy  declares  that  it  shall  be  void  for  any  subsequent 
alienation  by  the  insured.  If  only  a  part  of  the  entire 
subject  of  insurance  be  alienated,  and  this  without  in- 
creasing the  risk  to  the  rest,  the  policy  would  not  be 
thereby  wholly  avoided :  Trabuc  v.  Dwelling  House  Ins. 
Co.,  121  Mo.  75  (42  Am.  St.  Rep.  523,  23  L.  R.  A.  719, 
25  S.  W.  848).  And  where  an  insurance  is  effected  upon 
several  houses  in  a  gross  sum,  and  the  policy  thereafter 
designated  a  definite  sum  upon  each,  if  a  part  of  the 
houses  only  are  permitted  to  become  vacant,  contrary  to 
the  stipulations,  it  will  not  avoid  the  policy  upon  those 
that  remain  occupied  :  Connecticut  Fire  Ins.  Co.  v.  Tilley, 
88  Va.  1024  (29  Am.  St.  Rep.  770,  14  S.  E.  851).  These 
and  other  cases  of  similar  import  well  illustrate  the  prin- 
ciple we  desire  to  announce.  We  have  found  no  case 
where  fraud  or  false  swearing  is  introduced  as  an  element 
in  the  consideration  wherein  the  contract  is  construed  to 
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be  divisible,  except  in  Texas,  and  the  statute  of  that  state 
is  held  to  be  the  controlling  factor  in  the  construction. 
These  considerations  sustain  the  action  of  the  court 
below. 

5.  There  is  another  question  in  the  case  requiring 
notice.  The  wife  of  the  plaintiff  was  permitted  to  testify 
touching  the  removal  of  the  wearing  apparel  from  the 
dwelling  prior  to  the  fire,  and  it  was  objected  that  it  was 
incompetent  for  her  to  testify  without  his  consent.  But 
the  plaintiff  had  previously  testified  that  such  wearing 
apparel  had  been  destroyed,  and,  he  being  a  party  to  the 
action,  this  was  tantamount  to  his  consent  to  her  exami- 
nation upon  the  same  subject :  Hill's  Ann.  Laws,  §§ 
712,  713.  Affirmed. 


Decided  26  June,  1890. 
PARLIN  v.  BARNETT. 

[57  Pac.  626.] 

Form  of  Verdict.— A  verdict  which  allows  a  part  of  defendant's  counterclaim 

in  an  action  for  goods  Bold  and  delivered,  and  directs  him  to  return  all  unsold 

goods  in  his  possession  to  the  plaintiff;  Is  void,  and  the  court  has  no  authority 

to  reject  as  surplusage  the  direction  for  a  return  of  the  goods  and  enter  a 

•    money  judgment  for  defendant  for  the  amount  allowed  him  by  the  verdict, 

From  Sherman  :     W.  L.  Bradshaw,  Judge. 

This  is  an  appeal  by  the  Parlin  &  Orendorff  Com- 
pany, a  corporation,  from  a  judgment  of  $52.50  rendered 
against  it  in  favor  of  W.  M.  Barnett.  It  is  alleged  in 
the  complaint  that  the  plaintiff  corporation  sold  and 
delivered  to  Barnett  goods,  wares  and  merchandise  of 
the  agreed  value  of  $642.75,  on  account  of  which  he  paid 
the  sum  of  $519.30,  leaving  a  balance  due  of  $123.45, 
which  it  sought  to  recover.  The  defendant,  after  deny- 
ing the  material  allegations  of  the  complaint,  avers  that 
he  entered  into  a  contract  with  plaintiff  whereby  it  agreed 
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to  deliver  such  goods  as  he  might  order  from  time  to  time, 
at  wholesale  prices,  to  be  sold  within  certain  assigned 
territory ;  that,  in  pursuance  of  said  contract,  plaintiff 
delivered  to  him  agricultural  implements  at  the  wholesale 
price  of  $565.75  only,  on  account  of  which  he  had  paid 
$519.30  ;  that  plaintiff  also  delivered  to  him  a  cultivator 
invoiced  at  $27.50,  under  an  agreement  that,  if  it  could 
not  be  sold,  it  should  remain  the  property  of  plaintiff, 
and  he  was  not  to  be  charged  therewith ;  that  he  was 
unable,  after  a  reasonable  effort,  to  sell  the  same,  but 
that  he  had  sold  all  other  implements  so  delivered,  and 
paid  for  the  same  prior  to  the  commencement  of  this 
action  ;  that,  according  to  the  terms  of  said  contract,  he 
canvassed  the  territory  agreed  upon,  and  negotiated  the 
sale  of  certain  goods  which  he  ordered,  but  which  plain- 
tiff refused  to  ship,  in  consequence  of  which  he  has  been 
damaged  in  the  sum  of  $180,  and  prays  that  his  claim 
therefor  be  offset  against  plaintiff's  demand,  and  that  he 
have  judgment  for  the  sum  of  $133.85.  The  reply  hav- 
ing put  in  issue  the  allegations  of  new  matter  in  the 
answer,  a  trial  was  had,  and  the  jury  returned  the  fol- 
lowing verdict:  "We,  the  jury  impaneled  to  try  the 
issues  in  the  above-entitled  cause  between  plaintiff  and 
defendant,  find  for  the  defendant,  and  assess  his  damages 
at  $52.50.  All  unsold  goods  in  possession  of  defendant 
to  be  returned  to  the  plaintiff,  at  Wasco."  The  court, 
having  denied  plaintiff's  motion  to  set  aside  the  verdict 
and  to  grant  a  new  trial,  rejected  the  finding  of  the  jury 
with  reference  to  the  return  of  the  goods,  and  rendered 
judgment  for  the  damages  only,  whereupon  the  plaintiff 
corporation  appealed.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Fred  W.  Wilson. 
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For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  C.  J.  Bright. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  contended  by  plaintiff's  counsel  that  the  jury, 
having  required  plaintiff  to  pay  a  certain  sura  of  money 
and  the  defendant  to  return  an  indefinite  quantity  of 
goods,  enjoined  upon  the  parties  mutual  conditions  which 
were  impossible  of  enforcement  in  the  action,  thereby 
rendering  their  verdict  void,  and  that  the  court,  having 
rejected  the  finding  as  to  the  return  of  the  goods,  erred 
in  rendering  the  judgment  complained  of.  The  only 
issue  as  to  the  sale  of  the  goods  relates  to  the  cultivator, 
valued  at  $27.50,  notwithstanding  which  the  bill  of  ex- 
ceptions discloses  that  testimony  was  introduced  tending 
to  show  that  defendant  had  in  his  possession,  of  the 
goods  which  he  had  so  received,  "plowshares,  3d  attach- 
ment, of  the  value  of  $49.50,"  which  plaintiff  also  agreed 
to  take  back.  If  the  jury  intended  that  defendant,  upon 
returning  the  cultivator  and  the  plowshares,  valued  at 
$77,  should  be  entitled  to  receive  from  plaintiff  the  sum 
of  $52.50  on  account  of  the  damage  he  had  sustained, 
then,  by  the  court's  action  in  rejecting  the  special  find- 
ing, he  practically  obtained  a  judgment  for  the  sum  of 
$129.50,  but,  if  he  were  to  keep  these  goods,  judgment 
should  have  been  rendered  against  him  for  the  sum  of 
$24.50  ;  so  that,  in  any  event,  the  judgment  is  radically 
wrong.  In  Glass  v.  Blair,  4  Pa.  St.  196,  plaintiff  having 
commenced  an  action  in  a  justice's  court  to  recover  on  a 
promissory  note,  the  defendant  alleged  that  the  consider- 
ation of  the  note  was  a  worthless  machine.  On  appeal 
the  pleas  were  payment  and  set-off,  and  the  jury,  having 
found  for  the  defendant,  certified  "a  balance  due  to  de- 
fendant, exclusive  of  the  note  not  now  offered  against 
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defendant,  and  plaintiff  to  receive  back  the  machine." 
Judgment  having  been  rendered  on  the  verdict,  Mr. 
Justice  Rogers,  speaking  for  the  court  in  reversing  it, 
says  :  "It  is  an  insurmountable  objection  to  the  verdict 
that  there  is  no  means  of  compelling  its  performance;  for, 
if  the  defendant  refuses  to  deliver  the  machine,  which  is 
an  essential  part  of  the  verdict,  there  is  no  means  to  com- 
pel him,  as  an  attachment — the  only  known  process — 
will  not  lie.  His  only  remedy  would  be  by  suit,  on  the 
ground  of  a  rescission  of  the  contract ;  and  thus  the  ver- 
dict, which  is  intended  to  end  the  controversy,  would  be 
but  the  commencement  or  foundation  of  another  action  : 
Pennington  v.  Bowman,  10  Watts,  285.  But  it  is  said  the 
exceptionable  part  may  be  rejected  as  surplusage ;  but 
that  this  cannot  be  done  is  ruled  in  Shoemaker  v.  Meyer, 
4  Serg.  &  R.  455,  as  this  would  be  taking  an  unwarrant- 
able liberty  with  the  finding  of  the  jury,  and  would  sub- 
vert their  whole  intention.  It  would  be  an  act  of  in- 
justice to  the  plaintiff,  as  we  cannot  avoid  seeing  that 
the  verdict  is  rendered  in  this  form  only  on  the  condi- 
tion that  the  machine  is  returned  to  the  seller." 

In  Bruck  v.  Mausbury,  102  Pa.  St.  35,  an  action  was 
instituted  to  recover  the  price  agreed  to  be  paid  for  con- 
structing a  sawmill.  The  defense  was  that  the  mill  had 
not  been  constructed  in  conformity  with  the  contract, 
and,  a  trial  being  had,  the  jury  found  for  plaintiff  in 
the  sum  of  $246.66,  adding  to  the  verdict  the  following 
clause  :  "And  the  plaintiff  to  complete  the  job  according 
to  contract."  Upon  this  verdict,  judgment  was  rendered, 
in  reversing  which  the  court  say:  "The  jury  evidently 
considered  it  a  matter  of  substance, — something  to  be 
done  by  the  plaintiff  in  fulfillment  of  his  contract,  and 
as  part  consideration,  at  least,  of  the  sum  found  in  his 
favor.  The  only  inference  that  can  be  fairly  drawn  from 
the  language  of  the  jury  is  that  they  were  satisfied  plain- 
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tiff  had  not  fulfilled  his  contract,  and  that  he  was  still 
bound  to  complete  it.  Hence  it  could  not  be  treated 
as  surplusage  without  disregarding  the  intention  of  the 
jury,  and  thereby  doing  injustice  to  the  defendant."  In 
McFall  v.  Smith,  32  111.  App.  463,  it  is  held  that,  where 
questions  not  properly  arising  upon  the  evidence  are  so 
mingled  before  the  jury  with  the  real  issue  in  the  case 
as  to  render.it  doubtful  upon  what  ground  the  verdict  is 
based,  it  should  be  set  aside. 

It  is  maintained  by  defendant's  counsel  that  plaintiff 
could  have  moved  to  have  the  jury  sent  out  to  correct 
their  findings,  but,  not  having  availed  itself  of  that  op- 
portunity, it  is  too  late  to  complain  of  the  action  of  the 
court,  after  the  verdict  has  been  recorded  and  the  jury 
discharged.  However  this  may  be,  the  transcript  fails 
to  show  that  plaintiff's  counsel  was  present  on  that  oc- 
casion, and  no  presumption  can  be  indulged  in  that 
respect.  But,  if  it  appeared  that  he  was  in  attendance 
upon  the  court  at  that  time,  the  duty  of  correcting  the 
verdict  did  not  devolve  upon  him  ;  for,  the  findings  of 
the  jury  being  against  his  client's  interests,  he  was  not 
obliged  to  see  that  the  verdict  was  sufficient  to  support  a 
judgment. 

The  verdict  in  the  case  at  bar,  having  required  the 
performance  of  mutual  acts  on  the  part  of  plaintiff  and 
defendant,  which  could  not  be  enforced  in  the  action,  is 
void:  28  Am.  &  Eng.  Enc.  Law  (1  ed.),  265.  It  is 
impossible  to  treat  the  finding  of  the  jury  in  respect  to 
the  return  of  the  goods  as  surplusage,  and  reach  the 
conclusion  which  their  verdict  imparts ;  and,  the  court 
having  erred  in  receiving  the  verdict,  the  judgment  pred- 
icated thereon  is  reversed,  and  a  new  trial  ordered. 

Reversed. 
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Decided  10  July,  1899. 
HAINES  v.  MCKINNON. 

[57  Pac.  908.] 

1.  Construction  of  Bill  of  Bale  of  Growing  Crop.*— A  bill  of  sale  of  crops 

recited,  In  the  usual  form,  the  sale  and  delivery  of  a  growing  crop  "by  these 
presents,"  and  added  that  the  property  was  to  be  delivered  at  the  buyer's 
warehouse  at  time  of  threshing.  Held,  that  the  intention  was  to  pass  title  at 
once,  but  that  the  possession  was  to  remain  with  the  grantor  until  after 
threshing,  when  the  manual  delivery  was  to  take  place. 

2.  Trial— Question  for  Jury.— The  bona  fide*  of  a  purported  sale  of  an  unma- 

tured crop  and  the  question  of  title  to  the  property  are  for  the  determination 
of  the  Jury,  where  there  is  an  apparent  ambiguity  in  the  purported  bill  of 
sale  arising  from  a  provision  requiring  the  grain  to  be  delivered  at  the 
vendee's  warehouse  after  threshing,  and  the  latter  testified  that  he  bought 
the  property  at  the  time  the  bill  of  sale  was  executed,  and  that,  although  the 
property  was  to  be  so  delivered  to  him,  it  was  understood  between  the  parties 
that  the  title  had  already  passed. 

From  Harney  :    Morton  D.  Clifford,  Judge. 

This  is  an  action  by  Fred  Haines  to  recover  from  A.J. 
McKinnon  the  possession  of  certain  wheat,  oats,  and  bar- 
ley, and  the  complaint  is  in  the  usual  form.  The  answer 
puts  in  issue  the  material  allegations  of  the  complaint, 
and  for  a  separate  defense  sets  up  that  the  defendant  is 
the  Sheriff  of  Harney  County,  Oregon,  and  that,  as  such 
sheriff,  he  attached  said  grain  as  the  property  of  the  de- 
fendant in  a  writ  of  attachment  theretofore  issued  out  of 
the  Circuit  Court  of  the  State  of  Oregon  for  said  Harney 
County,  in  a  cause  then  pending  in  said  court,  wherein 
L.  Woldenburg  &  Company  was  plaintiff  and  W.  D.  Mar- 
tin was  defendant,  and  now  holds  and  detains  the  same 
under  and  by  virtue  of  said  writ.     For  a  second  separate 

defense,  it  is  alleged  that  on  the day  of  July,  1898, 

the  said  W.  D.  Martin  was  the  owner  of  all  the  property 
described  in  the  complaint ;  that  at  said  date  he  was  in- 

•Note.— A  very  extensive  note  on  the  Sale  or  Mortgage  of  Future  Crops  is 
found  with  the  ca.se  of  Dickey  v.  Waldow,  28  L.  R.  A.  449. 

See  also  note,  Right  to  Crops  After  Mortgage  Foreclosure.  66  Am.  St.  Rep.  at 
pp.  624,  «25;  72  Am  St.  Rep.  at  p.  609 ;  4  L.  R.  A.  453.— Reporter. 
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debted  to  the  said  L.  Woldenburg  &  Company  in  the  sum 
of  $400,  and  to  divers  other  creditors  in  various  amounts ; 
that  for  the  purpose  of  cheating  and  defrauding  his  cred- 
itors, and  especially  said  L.  Woldenburg  &  Company,  he 
made  a  pretended  sale  of  said  property  to  the  plaintiff  in 
this  action  ;  that  said  sale  was  in  fraud  of  the  creditors 
of  the  said  W.  D.  Martin  ;  that  in  truth  and  in  fact  the 
said  Martin  never  delivered  said  grain  to  the  plaintiff, 
but  remained  and  continued  in  the  sole  possession  thereof 
until  the  date  of  the  attachment ;  and  that,  therefore,  said 
pretended  sale  was  void,  as  against  the  attaching  cred- 
itors. The  alleged  bill  of  sale,  bearing  date  August  1, 
1898,  so  far  as  it  is  material,  is  as  follows  :  "Know  all 
men  by  these  presents,  that  I,  W.  D.  Martin,  of  Harney, 
in  the  County  of  Harney  and  State  of  Oregon,  party  of 
the  first  part,  for  and  in  consideration  of  the  sum  of  three 
hundred  and  fifty  dollars,  lawful  money  of  the  United 
States  of  America,  to  me  in  hand  paid,  at  and  before  the 
ensealing  and  delivery  of  these  presents,  by  Fred  Haines, 
of  Harney,  Harney  County,  Oregon,  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged,  have  granted, 
bargained,  sold,  and  delivered,  and  by  these  presents  do 
grant,  bargain,  sell,  and  deliver,  unto  the  said  party  of 
the  second  part,  all  the  following  goods,  chattels,  and 
property,  to  wit :  All  the  grain  now  growing  on  my 
ranch,  one  mile  southeast  of  the  Town  of  Harney,  Harney 
County,  Oregon,  consisting  of  oats,  wheat,  and  barley,  to 
be  delivered  at  Fred  Haines'  warehouse,  in  the  Town  of 
Harney,  Oregon,  at  time  of  threshing.  To  have  and  to 
hold  the  said  goods,  chattels,  and  property  unto  the  said 
party  of  the  second  part,  his  heirs,  executors,  adminis- 
trators, and  assigns,  to  and  for  his  own  proper  use  and 
behoof,  forever." 

The  plaintiff,  taking  the  stand  as  a  witness  in  his  own 
behalf,  testified,  among  other  things,  in  substance,  that 
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he  bought  of  W.  D.  Martin  his  crop  of  grain  growing  on 
his  place,  consisting  of  wheat,  oats,  and  barley,  the  first 
of  August,  1898 ;  that  the  said  Martin  was  owing  him 
about  $375  upon  a  note  and  book  account ;  that  the 
account  was  getting  to  be  of  good  size,  so  he  told  Martin 
he  would  like  to  have  him  settle  it  up  in  some  manner ; 
that  Martin  told  him  he  would  sell  him  his  crop  of  grain  ; 
that  the  crop  had  not  yet  matured,  but  the  yield  was  esti- 
mated, and  that  he  bought  the  crop,  and  was  to  give 
Martin  credit  for  it  when  it  was  hauled  up  after  thresh- 
ing ;  that  the  bill  of  sale  calls  for  it  to  be  delivered  when 
threshed  ;  that  the  witness  was  to  pay  Martin  the  ruling 
price,  whatever  the  grain  was  worth  per  hundred, — was 
to  pay  by  turning  over  the  note,  and  giving  him  credit 
on  the  book  account,  and  for  any  grain  he  received  in 
excess  of  the  amount  of  the  note  and  account  he  was  to 
give  him  credit  at  the  store ;  that  witness  was  to  pay 
the  expense  of  harvesting  and  threshing,  and  certain 
expense  in  plowing  and  putting  in  the  grain ;  that  Martin 
made  a  bill  of  sale  of  the  grain  at  the  time,  which  was 
produced,  Martin's  signature  identified,  and  introduced 
in  evidence.  On  cross-examination  he  was  asked  if  it 
was  understood  that  he  (Martin)  was  to  remain  in  pos- 
session, to  which  he  answered  :  "No  sir ;  the  grain  was 
mine."  He  then  testified,  as  interrogated,  in  substance, 
as  follows:  "Q.  The  idea  was  this,  wasn't  it:  That 
you  were  to  take  that  grain,  and  pay  certain  claims  out 
of  it,  that  you  have  testified  to,  and  pay  yourself,  and 
take  this  property  for  that  purpose.  That  was  the  pur- 
pose of  it,  wasn't  it?  A.  The  purpose  was  that  I  bought 
that  grain,  just  as  I  testified.  Q.  Then  this  instrument 
was  given  to  secure  the  amount  of  $350?  A.  No,  sir; 
it  was  given  as  security  for  nothing.  I  bought  the  grain. 
Q.  You  were  to  take  this  property  from  him  at  the  time 
he  delivered  it  to  you,  and  pay  him  for  it  at  that  time  at 
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the  market  price?  A.  The  property  was  already  mine. 
*  *  *  He  had  already  delivered  it  to  me  when  I 
bought  it,  as  far  as  that  is  concerned.  He  was  to  haul 
it  to  town,  of  course.  Q.  And  when  he  hauled  it  to 
town  you  were  to  take  it?  A.  Yes,  certainly.  *  *  * 
It  was  my  property,  though,  when  I  bought  it,  but,  of 
course,  we  agreed  to  have  it  hauled  to  town."  W.  D. 
Martin  testified  that  he  raised  the  crop  of  grain  on  his 
place,  and  that  he  sold  it  to  Haines  the  first  of  August, 
and  was  to  get  whatever  the  going  price  was  at  threshing 
time ;  that  he  was  to  be  paid  for  it  by  a  note  which 
Haines  held  against  him,  and  in  a  book  account  which 
stood  against  him  at  Haines'  store  ;  that  Haines  should 
pay  a  Mr.  Parker  for  some  plowing  done,  and  for  the 
threshing ;  that  Haines  directed  him  to  go  ahead  and 
oversee  the  threshing,  and  if  there  was  any  balance  left, 
over  and  above  the  note  and  account  and  these  other 
bills,  he  was  to  have  credit  for  it  at  the  store  ;  that  the 
crop  was  threshed  on  the  last  day  of  August,  and  that 
the  note,  amounting  to  $160,  was  turned  over  to  him  on 
the  last  day  of  August  or  first  of  September;  that  a 
portion  of  the  grain  had  been  put  in  sacks,  and  the  rest 
hauled  to  the  granary  on  his  place  ;  and  that,  while  in 
this  condition,  it  was  attached,  at  the  suit  of  L.  Wolden- 
burg  &  Company,  the  next  morning  after  it  was  threshed. 
George  Shaw  testified  that  he  threshed  the  grain  on 
Martin's  place,  being  the  same  as  described  in  the  com- 
plaint ;  that  he  charged  five  cents  per  bushel  therefor ; 
and  that  the  plaintiff  paid  him  soon  after  it  was  done. 
This,  in  substance,  is  all  the  testimony  of  plaintiff 
material  to  the  issue ;  and,  when  he  rested,  the  defend- 
ant moved  for  a  nonsuit,  which  being  granted,  and  judg- 
ment entered  dismissing  the  complaint,  plaintiff  appeals. 

Reversed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Lionel  R.  Webster  and  Geo.  W.  Hayes,  with  an  oral  argu- 
ment by  Mr.  Webster. 

For  respondent  there  was  an  oral  argument  by  Mr. 
R.  M.  Turner,  with  a  brief  over  the  name  of  Biggs  & 
Turner,  to  this  effect : 

The  instrument  introduced  in  evidence  by  the  ap- 
pellant is  a  contract  for  a  sale,  and  not  a  bill  of  sale, 
and  the  property  did  not  pass  from  Martin  to  the  ap- 
pellant:  Lownsdale  v.  Hunsaker,  2  Or.  101  (88  Am.  Dec. 
465);  Benjamin  on  Sales,  §  318;  Hull  v.  Pitral,  45 
Fed.  Rep.  94. 

When,  by  the  agreement,  the  vendor  is  to  do  anything 
with  the  property  for  the  purpose  of  putting  it  into  a 
deliverable  condition,  or  into  that  state  in  which  the  pur- 
chaser is  bound  to  accept  it,  the  performance  of  these 
things,  in  the  absence  of  circumstances  showing  a  con- 
trary intention,  is  taken  to  be  a  condition  precedent  to 
the  vesting  of  the  property  in  the  buyer ;  and  when  goods 
are  sold  by  weight  or  measure,  and  when  anything  re- 
mains to  be  done  for  the  purpose  of  ascertaining  the 
quantity,  in  the  absence  of  circumstances  showing  a  dif- 
ferent intention,  the  title  does  not  pass  until  the  goods 
are  weighed  or  measured :  Hamilton  v.  Gordon,  22  Or. 
560  ;  Rosenthal  v.  Kahn,  19  Or.  571 ;  Hubler  v.  Gaston, 
9  Or.  66  (42  Am.  Rep.  794);  Riddle  v.  Varum,,  20  Pick. 
280;  Wilkenson  v.  Holliday,  33  Mich.  386;  Fuller  v. 
Bean,  34  N.  H.  290 ;     Stone  v.  Peacock,  35  Me.  388. 
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Mr.  Chief  Justice  Wolvekton,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opinion. 

1.  The  question  for  our  determination  is  whether  there 
was  sufficient  evidence  to  go  to  the  jury  from  which 
they  might  infer  that  the  plaintiff  was  the  owner  of  the 
property  which  he  seeks  to  recover.  In  order  to  estab- 
lish his  title  thereto,  he  introduced  the  instrument  of 
writing  hereinbefore  set  out,  and  the  testimony  of  him- 
self, Martin,  and  Shaw.  The  instrument  appears  on  its 
face,  in  one  respect,  to  be  a  mere  bill  of  sale,  while  there 
is  couched  in  its  terms  an  apparent  ambiguity,  arising 
from  the  provision  which  requires  the  grain  "to  be  deliv- 
ered at  Fred  Haines'  warehouse,  in  the  Town  of  Harney, 
Oregon,  at  time  of  threshing."  In  order  to  determine 
the  legal  effect  of  this  instrument,  it  is  necessary  to  take 
it  by  its  four  corners,  and  to  ascertain  therefrom,  if  pos- 
sible, the  purpose  and  intent  of  the  parties  at  the  time 
of  its  execution  ;  and,  if  that  can  be  so  ascertained,  it  is 
controlling:  Tiedeman,  Sales,  J?  83.  In  its  formal  parts, 
it  purports  to  be  a  bill  of  sale,  and  recites  a  delivery  of 
the  property  therein  described.  If  nothing  more  had 
been  added,  the  intention  of  the  parties  to  transfer  the 
title  of  the  property  by  delivery  of  the  instrument  would 
have  been  obvious  and  unmistakable.  But  the  clause 
heretofore  referred  to  being  inserted  renders  it,  in  a 
manner,  ambiguous.  We  think,  however,  the  true  in- 
tendment, as  gathered  from  the  instrument  itself,  is  that 
the  title  to  the  property  should  pass  under  it,  but  that 
the  possession  should  remain  with  the  grantor,  and  that 
he  should  thereafter,  or  when  the  crop  had  been  threshed, 
deliver  the  same  to  Haines,  and  that  the  delivery  referred 
to  in  said  clause  has  reference  merely  to  the  delivery  of 
possession,  or  the  manual  transportation  of  the  grain 
from  the  place  where  threshed  to  the  warehouse*  of  the 
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plaintiff,  and  there  deposited  with  him.  Hence,  if  such 
instrument  was  in  fact  delivered  by  Martin  to  the  plain- 
tiff at  the  time  of  its  execution,  it  was  effective  to  transfer 
title  to  the  property  :  4  Am.  &  Eng.  Enc.  Law  (2  ed.), 
JmS.  As  fraud  has  been  set  up  as  a  defense,  by  the  alle- 
gation that  the  bill  of  sale  was  executed  for  the  purpose 
of  defrauding  the  creditors  of  the  said  Martin,  it  was 
necessary,  of  course,  to  show  the  actual  execution  and 
delivery  of  the  instrument,  in  good  faith  and  for  a  valu- 
able consideration,  at  a  time  prior  to  the  attachment,  as 
the  sale  was  presumptively  fraudulent'  possession  having 
been  retained  by  the  vendor.  It  was  proper,  therefore, 
for  the  alleged  bill  of  sale  to  go  to  the  jury  as  evidence 
of  the  plaintiff's  title,  and  the  legal  effect  of  the  instru- 
ment itself  should  have  been  declared  by  the  court  for 
their  direction. 

2.  But,  conceding  the  instrument  to  be  so  ambiguous 
in  its  terms  as  to  require  evidence  of  the  attendant  and 
surrounding  circumstances,  and  aliunde  as  to  the  pur- 
pose and  intendment  of  the  parties,  there  is  unquestion- 
ably enough  in  the  record  from  which  the  jury  could 
legitimately  infer  and  conclude  that  it  was  understood  at 
the  time  of  the  execution  and  delivery  thereof  that  the 
title  to  the  property  should  also  pass  from  the  said  Martin 
to  the  plaintiff.  The  plaintiff  testified  that  he  bought  the 
property  at  that  time  ;  that  Martin  sold  it  to  him,  and 
made  him  a  bill  of  sale  of  it.  While  the  plaintiff  has 
said  that  the  property  was  to  be  delivered  to  him  at  his 
warehouse,  yet  he  says  also  that  the  title  had  already 
passed,  and  in  fact  that  it  was  so  considered  by  him  and 
Martin.  Clearly,  the  plaintiff  produced  sufficient  evi- 
dence to  entitle  him  to  go  to  the  jury  upon  the  bona  fide* 
of  the  supposed  sale  by  Martin  to  the  plaintiff,  and  the 
question  of  title  to  the  property  sued  for,  and  there  was 
error  in  sustaining  the  motion  for  nonsuit.     The  judg- 


580  Haines  v.  McKinnon.  [35  Or. 

ment  below  must  be  reversed,  and  the  cause  remanded 
for  such  further  proceedings  as  may  be  deemed  advisable, 
not  inconsistent  with  this  opinion.  Reversed. 

Mr.  Justice  Moore  (dissenting). 

Believing  that  the  trial  court  could  not  say  from  an 
inspection  of  the  memorandum  executed  by  Martin  to 
Haines  that  it  was  intended  that  the  title  to  the  grain 
should  pass  by  the  delivery  of  the  instrument,  and  that 
such  intention  cannot  reasonably  be  inferred  from  the 
testimony,  I  am  relucantly  compelled  to  dissent  from  the 
conclusion  reached  by  my  associates.  The  words  "sold 
and  delivered,"  as  used  in  the  writing,  ordinarily  import 
a  consummated  contract,  and  if  they  were  not  qualified 
by  the  subsequent  clause, "to  be  delivered  at  Fred  Haines1 
warehouse,  in  the  Town  of  Harney,  Oregon,  at  the  time 
of  threshing,"  would  undoubtedly  be  sufficient,  in  con- 
nection with  the  context,  to  evidence  a  transfer  of  the 
title:  Memory  v.  Niepert,  131  111.  623  (23  N.  E.  431). 
True,  the  writing  does  not  state  who  was  to  deliver  the 
grain  ;  but,  even  if  the  words  "delivered  at"  be  construed 
as  synonymous  with  "hauled  to,"  it  is  fairly  inferable, 
from  an  inspection  of  the  writing,  that  Martin  was  to  do 
this,  otherwise  the  place  of  delivery  would  have  been 
immaterial  to  him.  This  construction  would  repel  the 
idea  that  the  contract  was  wholly  executed.  It  will  thus 
be  seen  that  this  qualifying  clause,  tending  to  show  that 
a  future  delivery  by  the  vendor  was  contemplated,  ren- 
dered the  instrument  ambiguous,  and  made  it  impossible 
for  the  court  to  construe  it,  in  view  of  which  parol  testi- 
mony was  admissible  to  explain  the  terms  agreed  upon : 
American  Contract  Co.  v.  Bullen  Bridge  Co.,  29  Or.  549  (46 
Pac.  138).  The  only  question  involved  in  this  obscurity, 
however,  is  the  intention  of  the  parties  as  to  whether 
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the  title  should  pass  by  the  delivery  of  the  instrument : 
Hamilton  v.  Gordon,  22  Or.  657  (30  Pac.  495);  Bangs  v. 
Friezen,  36  Minn.  423  (32  N.  W.  173). 

Plaintiff,  appearing  as  a  witness  in  his  own  behalf, 
states  that  the  grain  was  delivered,  and  he  became  the 
owner  thereof,  on  the  day  the  bill  of  sale  was  executed  ; 
but  it  was  agreed  that  Martin  should  receive  credit  on  his 
note  aixi  store  account  for  its  market  value  when  it  was 
hauled  to  the  warehouse.  Martin  testified  that  at  plain- 
tiff's request  he  superintended  the  threshing,  and  in 
answer  to  the  question,  "But  in  the  event  that  the  grain 
had  been  destroyed  before  it  was  threshed,  for  instance, 
or  after  it  was  threshed,  before  you  delivered  it,  at  the 
time  you  were  to  determine  the  price,  whose  grain  would 
it  have  been?"  said,  "His,  after  I  had  the  note."  That 
the  parties  did  not  intend  the  title  should  pass  until  the 
grain  was  paid  for  is  evident  from  Martin's  testimony, 
and  there  is  no  evidence  in  the  bill  of  exceptions  tending 
to  show  a  different  intention,  unless  it  be  Haines'  state- 
ment that  he  became  the  owner  of  the  grain  the  day  the 
instrument  was  executed.  But  this  was  a  question  which 
the  jury,  in  view  of  the  ambiguity  of  the  instrument,  was 
called  upon  to  decide  from  facts  which  should  have  been, 
but  were  not,  proved  at  the  trial.  The  intention  was  a 
question  of  fact,  susceptible  of  proof ;  whether  the  title 
passed  was  a  question  of  law ;  and,  since  an  inference 
can  only  be  founded  upon  a  fact  legally  proved  (Hill's 
Ann.  Laws,  §  773),  it  is  quite  evident  that  no  fair  or 
legitimate  inference  of  the  intention  can  be  deduced  from 
Haines'  opinion  in  relation  to  a  question  of  law.  The 
grain  was  growing  when  the  writing  was  executed,  and 
therefore  it  was  impossible  for  Haines  to  take  manual 
possession ;  and,  this  being  so,  no  intendment  can  be 
extracted  from  his  testimony  by  which  the  jury  could 
conclude  that  he  and  Martin   agreed  at   the  time  the 


582  Haines  v.  McKinnon.  [35  Or. 

writing  was  executed  that  the  title  should  pass  with  the 
delivery  of  the  instrument.  " Whenever  a  motion  for  a 
nonsuit  is  made,"  says  Mr.  Justice  Lord,  in  Herbert  v. 
Dufur,  23  Or.  462  (32  Pac.  302),  "every  intendment  and 
every  fair  and  legitimate  inference  which  can  arise  from 
the  evidence  must  be  made  in  favor  of  the  plain  tiff." 
To  the  same  effect  see  Tippin  v.  Ward,  5  Or.  453"; ;  "South- 
well  v.  Beezley,  5  Or.  458;  Grant  v.  Baker,  12  Or.  329 
(7  Pac.  318);  Hedin  v.  Suburban  Ry.  Co.,  26  Or.  155 
(37  Pac.  540) ;  Wallace  v.  Suburban  Ry..  Co.,  26  Or.  174 
(25  L.  R.  A.  663,  37  Pac.  477) ;  Vanbebber  v.  Plunkett,  26 
Or.  562  (27  L.  R.  A.  811,  38  Pac.  707) .  Giving  to  these 
decisions  the  liberal  construction  to  which  they  are  en- 
titled, it  would  nevertheless  seem  that  the  instrument  in 
question  was  not  a  bill  of  sale,  and  that,  in  view  of  plain- 
tiff's failure  to  introduce  testimony  tending  to  show  the 
intention  of  the  parties  thereto  with  reference  to  the 
transfer  of  the  title,  it  would  seem  to  follow  that  no  error 
was  committed  by  the  trial  court  in  granting  the  non- 
suit ;  and  the  judgment,  in  my  opinion,  ought  to  be 
affirmed.  Reversed. 
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Rule  1.  Transcripts  on  appeal  in  civil  cases,  unless  -1LJ22 
otherwise  directed  by  the  appellant,  shall  include  only  a  \M  taal 
copy  of  the  judgment  roll, — that  is,  the  pleadings  upon 
which  the  cause  was  tried,  summons  and  proof  of  ^service 
thereof,  bill  of  exceptions,  orders  relating  to  a  change  of 
parties,  the  entry  of  judgment,  and  such  other  journal 
entries  or  orders  only  as  involve  the  merits  and  neces- 
sarily affect  the  judgment,  the  notice  of  appeal,  and  any 
order  enlarging  the  time  in  which  to  file  the  transcript, 
and  a  certificate  of  the  clerk  of  the  filing  of  the  under- 
taking; and  in  criminal  cases,  the  indictment  and  de- 
murrer, if  any,  the  journal  entries  of  the  plea,  trial, 
verdict,  and  judgment,  and  any  other  order  involving 
the  merits  and  necessarily  affecting  the  judgment,  the  bill 
of  exceptions,  if  there  be  one,  and  the  notice  of  appeal 
and  certificate  of  probable  cause,  if  any.  If  the  appeal 
is  from  a  decree,  the  transcript  shall  be  accompanied  by 
the  original  testimony,  depositions,  and  other  papers  con- 


*  Power  to  Prescribe  Rules.— The  supreme  court  has  both  Inherent  and 
statutory  power  to  prescribe  reasonable  rules  for  the  conduct  of  it*  business  (Car- 
ney v.  Barrett,  4  Or.  171,  Coyote  Gold  Afin.  Cb.  v.  Ruble,  9  Or.  121),  and  such  rules, 
while  in  force,  must  be  applied  to  all  cases  that  come  within  these  provisions. 
No  discretion  can  be  exercised  as  to  their  application  unless  such  discretion  is 
authorized  by  the  rules ;  thus,  where  the  rules  (6  Or.  VII-XV)  did  not  provide  for 
extending  the  time  within  which  to  apply  for  a  rehearing,  a  petition  filed  after 
the  expiration  of  the  time  limited  by  the  rule  was  disregarded :  Coyote  Gold  Min. 
Co.  v.  Ruble,*  Or.  121. 
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taining  the  evidence  heard  or  offered  on  the  trial,  certi- 
fied to  by  the  clerk  of  the  court  below :  (Code,  §§  272, 
541,  1413,  1444.) 

FORM  AND  ARRANGEMENT. 

Rule  2.  Every  transcript  shall  be  on  legal-cap  paper, 
written  or  printed  on  one  side  only,  shall  be  chronolog- 
ically arranged,  and  prefaced  with  an  index  specifying 
the  first  page  of  each  separate  paper,  order  or  proceed- 
ing,* and  in  civil  cases  shall  be  made  in  substantially 
the  following  form  : — 

TRANSCRIPT. 

John  Doe,  Appellant  (or  Respondent), 

v. 
Richard  Roe,  Respondent  (or  Appellant) . 

Appeal  from  the  Circuit  Court  of County. 

Hon. ,  Judge. 

A  B,  Attorney  for  Appellant. 
C  D,  Attorney  for  Respondent. 

Be  it  remembered,  that  heretofore,  on  the day  of 

,  19—,  a 


COMPLAINT 

Was  filed  in  the  office  of  the  Clerk  of  the  Circuit  Court 

in  and  for  the  County  of ,  in  words  and  figures  as 

follows  :     (Here  insert  complaint  in  full.) 

And  afterwards,  on  the day  of ,  19 — , 

there  was  filed  in  the  office  of  said  clerk  a 


♦Necessity  for  Index.— The  Index  is  an  Imperative  necessity ;  If  It  is  not 
provided  the  appeal  will  be  dismissed :  /Standard  Laundry  v.  Dole  (Utah),  58 
Pac.  1109. 
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summons, 

In  words  and  figures  following,  to  wit :  (Here  insert 
summons  in  full.  All  endorsements  to  be  upon  the  face 
and  not  upon  the  back  of  the  leaf.) 

Upon  which  (or  attached  to  it)  was  a  return  as  fol- 
lows :     (Copy  return  in  full.) 

And  afterwards,  on  the day  of ,  19 — ,  there 

was  filed  in  the  office  of  said  clerk  a 

DEMURRER  (OR  MOTION) 

To  said  complaint,  as  follows  :  (Here  copy  demurrer  or 
motion  in  full.) 

And  afterwards,  on  the day  of ,  19 — ,  it 

being  the day  of  the term  of  said  court,  the 

following 

ORDER 

Overruling  (or  sustaining)  said  demurrer  (or  motion) 
was  made  :  (Copy  order  in  full.  Proceed  in  same  man- 
ner as  to  all  motions  or  demurrers  to  the  complaint.) 

And  afterwards,  on  the day  of ,  19 — ,  there 

was  filed  in  the  office  of  said  clerk  an 

ANSWER, 

In  words  and  figures,  as  follows :  (Here  insert  answer 
in  full.  If  a  motion  or  demurrer  to  the  answer  was 
filed,  nole  the  fact  in  the  manner  indicated  above  in 
regard  to  a  motion  or  demurrer  to  the  complaint.) 

And  afterwards,  on  the day  of ,  19 — ,  the 

plaintiff  filed  his 

REPLY, 

In  words  and  figures,  as  follows  :  (Here  set  out  reply  in 
full.  If  motions  or  demurrers  were  filed  to  the  reply, 
proceed  as  indicated  above  for  complaint.) 
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And  afterwards,  on  the day  of ,  19 — ,  it 

being  the day  of  the term  of  said  court,  the 

cause  came  on  for  trial,  when  the  following  proceedings 
were  had:  (Here  insert  journal  entry  in  full.  If  the 
cause  was  heard  before  a  jury  and  the  verdict  was  not 
returned  until  a  subsequent  day,  proceed  as  follows :) 

And  afterwards,  on  the day  of ,  19 — ,  it 

being  the day  of  said  term,  the  jury  returned  the 

following 

VERDICT. 

(Here  insert  verdict  in  full.) 

And  afterwards,  on  the  day  of ,  19 — ,  it 

being  the day  of  said  term,  the  following 

JUDGMENT 

Was  rendered :    (Here  insert  copy  of  judgment  entry.) 

And  afterwards,  on  the day  of ,  19 — ,  the 

plaintiff  (or  defendant)  filed  his 

BILL  OF  EXCEPTIONS, 

In  words  and  figures,  as  follows :  (Here  insert  in  full 
the  bill  of  exceptions.) 

And  afterwards,  on  the day  of ,  19 — ,  the 

plaintiff  (or  defendant)  filed  his 

NOTICE  OF  APPEAL, 

In  words  and  figures,  as  follows :  (Here  insert  notice 
of  appeal  in  full.)  Upon  which  was  the  following  return 
or  proof  of  service :  (Copy  return  in  full.  Then  add 
the  certificate  of  the  clerk  of  the  filing  of  the  undertak- 
ing on  appeal  as  required  by  statute,  together  with  a  cer- 
tificate to  the  transcript.  Should  the  clerk  doubt  what 
the  paper  is,  let  him  call  it  "Paper,  in  words  and  figures 
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following."  When  a  paper  is  filed  in  term  time,  add 
the  day  of  the  term  to  the  day  of  the  month.) 

Note.— The  foregoing  form]  is  intended  only  as  a  suggestion,  and  is  to  be  ifcLitj? 

varied  according  to  the  circumstances  of  each  particular  case.    The  actual  facta  39   491 

of  the  case  will  dictate  what  Is  to  be  done,  but  in  all  cases,  civil  as  well  as  crimi-  ~ 

nal,  the  transcript  is  to  be  prepared  substantially  in  conformity  with  the  above 
form,  giving  the  proper  order  and  date  of  filing  papers,  and  incorporating  them 
at  the  proper  date  as  to  the  proceedings  of  the  court,  omitting  from  the  transcript 
all  unnecessary  papers,  such  as  undertakings  on  appeal,  cost  bills  when  not  In- 
volved therein,  as  well  as  papers  and  orders  which  have  ceased  to  perform  any 
office  in  the  case,  such  as  demurrers  and  original  pleadings  when  superseded  by 
amended  ones  or  waived  by  pleading  over,  unless  such  original  pleadings  are 
necessary  to  a  proper  understanding  of  the  questions  to  be  presented  on  appeal. 
The  title  of  the  court  and  cause,  unless  otherwise  directed,  may  be  omitted  from 
all  papers  except  the  first  paper  in  the  cause,  but  the  word  "title"  shall  be  used, 
the  character  of  the  paper,  whether  complaint,  summons,  answer,  etc.,  shall  be 
designated.  The  file  marks  and  endorsements  may  also  be  omitted,  unless  other- 
wise directed. 

Caption  to  Separate  Papers.— In  preparing  a  transcript  it  is  sufficient  to 
set  out  the  title  of  the  court  and  cause  in  connection  with  the  first  paper,  though 
It  Is  considered  preferable  to  repeat  the  word  "title"  at  the  beginning  of  each 
paper:    State  v.  Ilanlon,  32  Or.  85  (48  Pac.  353). 

NUMBERING  PAGES. 

Rule  3.  Transcripts  and  testimony  must  be  paged  by 
numbering  the  leaves  consecutively  to  the  end  on  the 
bottom  of  the  leaf  near  the  left-hand  corner,  and  the 
name  of  the  paper  or  witness  must  be  written  thereon 
on  the  left-hand  margin  near  the  bottom.  The  testi- 
mony must  be  preceded  by  an  index  in  which  shall  be 
noted  the  first  page  of  the  testimony  of  each  witness. 
No  transcript  shall  be  filed  by  the  clerk  unless  prepared 
in  compliance  with  the  foregoing  rules,  except  by  special 
order  of  the  court  or  one  of  the  justices  thereof. 

ABSTRACTS. 

PRINTING  AND  SERVING. 


Roll  4 


Rule  4.     Within  twenty  days  after  the  transcript  is 
filed  in  a  civil  case,  the  appellant  shall  serve  upon  an       *  we 
attorney  for  each  respondent  a  printed  copy  of  so  much 
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of  the  record,  prepared  as  hereinafter  provided,  as  may 
be  necessary  to  a  full  understanding  of  the  questions 
presented  for  decision,  and  file  with  the  clerk  of  this 
court  proof  of  such  service,  together  with  twelve  copies 
of  said  abstract,  and  no  case  shall  be  docketed  for  hear- 
ing until  this  and  other  rules  are  complied  with,  except 
by  order  of  the  court.  In  case  of  cross-appeals,  the  party 
first  giving  notice  of  appeal  shall,  under  this  rule,  be 
considered  the  appellant.  In  criminal  cases  a  printed 
abstract  may  be  served  and  filed,  or  not,  as  the  appellant 
shall  elect. 

Result  of  Not  Filing  Abstract.— For  non-compliance  with  this  rule  the 
Judgment  appealed  from  will  be  affirmed  or  dismissed :  Swanson  v.  Leaven*,  26 
Or.  561  (40  Pac.  230);  Close  v.  Close,  28  Or.  108  (42  Pac.  128).  The  fact  that  part  of 
the  record  has  been  lost  Is  no  excuse  for  not  printing  and  serving  the  abstract, 
where  It  does  not  appear  that  any  effort  has  been  made  within  a  reasonable  time 
to  supply  the  deficiency :    Close  v.  Close,  28  Or.  108  (42  Pac.  128). 

Excuse  for  Not  Filing  Abstract.— Where  more  than  one  case  Is  pending 
Involving  a  given  question  It  will  usually  be  sufficient  to  print  the  record  in  one 
case,  and  the  others  may  be  submitted  by  referring  to  that:  Oarnsey  v.  County 
Court,  33  Or.  201  (54  Pac.  580).  Where  the  rules  were  misunderstood  by  counsel,  and 
no  Injury  resulted  therefrom,  a  short  delay  was  excused :  Nottingham  v.  McKen- 
driek,  (Or.)  57  Pac.  195  (case  not  yet  finally  decided). 

[Bee,  also,  annotations  to  Rules  0  and  14.] 
ADDITIONAL  ABSTRACTS. 

-j^%6  Rule  5.     If  the  respondent  shall  deem  the  appellant's 

43  SI  abstract  imperfect  or  unfair,  he  may,  within  ten  days 
after  receiving  a  copy  thereof,  deliver  to  the  appellant's 
counsel  one,  and  to  the  clerk  of  this  couft,  with  proof 
of  service  upon  appellant,  twelve  printed  copies  of  such 
further  or  additional  abstract  as  he  shall  deem  necessary 
to  a  full  understanding  of  the  questions  involved  in  the 
appeal. 

Waiver  of  Objection  to  Abstract.— After  respondent  has  filed  an  addi- 
tional abstract,  he  will  not  be  heard  to  object  that  appellant's  abstract  was  In- 
complete :    Whipple  v.  Southern  Pac.  Co.,  34  Or.  at  p.  872  (65  Pac.  at  p.  975). 
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PRINTING  AND  SERVING  BRIEFS.  IrSUm? 

36    809 

Rule  6.  Within  twenty  days  after  the  service  of  the  ab-  R«  ^  to 
stract  as  required  by  Rule  4,  and  within  the  same  period  ?$Fm 
after  the  transcript  is  filed  in  criminal  cases,  if  no  ab- 
stract is  served,  where  the  appeal  presents  only  questions 
of  law  upon  the  rulings  of  the  court  below,  the  appellant 
shall  serve  upon  the  attorney  for  each  of  the  respondents 
one  copy  of  his  brief,  and  deliver  to  the  clerk  of  this  court, 
with  proof  of  service  upon  respondent,  twelve  copies 
thereof,  and  within  twenty  days  thereafter  the  respondent 
shall  serve  upon  the  attorney  for  the  appellant  one  copy 
and  deliver  to  the  clerk  twelve  copies  of  his  brief,  with 
like  proof  of  service,  and  the  appellant  shall  have  ten 
days  thereafter  in  which  to  serve  upon  respondent  one 
copy  and  deliver  to  the  clerk  twelve  copies  of  a  reply  brief 
with  proof  of  service,  if  he  so  desires.  But  where  the 
appeal  is  from  a  decree  and  to  be  tried  anew  upon  the 
transcript  and  evidence  accompanying  it,  the  plaintiff 
shall  open  and  close,  and  as  to  printed  briefs  shall  ob- 
serve the  rules  requiring  the  service  and  filing  of  such 
brief  by  appellant.  A  failure  by  appellant  to  comply 
with  this  rule  within  the  time  required,  or  such  modifi- 
cation thereof  as  may  be  made,  shall  be  deemed  and 
considered  as  cause  for  affirmance  or  dismissal  of  the  ap- 
peal, and  a  failure  by  the  respondent,  as  a  waiver  of  the 
right  to  be  heard. 

Excusing  Default  in  Filing  Briefs.— On  a  proper  showing,  a  default  in 
filing  briefs  may  be  excused :  As,  where  the  printer  was  not  as  prompt  as  he  had 
promised  to  be  (Neppach  v.  Jones,  28  Or.  286,  89  Pac.  009) ;  or,  the  same  questions 
were  in  another  case  In  which  the  abstract  and  briefs  had  already  been  filed 
(Garnsey  v.  County  Court,  88  Or.  201, 64  Pac.  539);  or,  sickness  of  counsel  (  Wagner 
v.  City  of  Portland,  60  Pac.  986,  not  yet  finally  decided). 

Unless  reasonable  excuse  is  presented,  however,  a  default  by  appellant  In  fil- 
ing briefs  will  cause  the  appeal  to  be  dismissed :  Blank  v.  Walker,  83  Or.  972  (53 
Pac.  1138) ;   Reynolds  v.  Jackson  County,  33  Or.  422  (53  Pac.  1072) ;  State  v.  Howe,  36 

Or. (00  Pac.  206);   See,  also,  Northwestern,  etc.  Bank  v.  Griffiis,  18  Wash.  69  (50 

Pac.  591) ;  but  where  the  brief  was  filed  before  a  motion  to  dismiss,  though  after 
the  time  limited  by  the  rules,  the  appeal  was  retained,  no  Injury  to  respondent 
having  resulted :    Griffith  v.  Maxtvell,  19  Wash.  614  (55  Pac.  571). 
[  Bee,  also,  Rules  4  and  14.] 
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TYPOGRAPHY  OF  ABSTRACTS  AND  BRIEFS. 

Rule  7.  All  abstracts  and  briefs  shall  be  printed  upon 
unruled  white  paper,  from  either  small  pica  or  pica  type, 
single  leaded.  The  size  must  be  six  and  one-quarter  by 
nine  and  one-half  inches,  and  the  printed  page  shall  be 
twenty-two  by  thirty-nine  ems,  pica,  exclusive  of  folio  at 
head  of  the  page  ;  the  outer,  top,  and  bottom  blank  mar- 
gins of  each  page  to  be  one  and  one-half  inches  wide. 
The  cover,  or  if  no  cover  is  used,  the  first  page,  shall  set 
forth  the  title  of  the  case,  designating  the  appellant  and 
respondent,  the  term  of  this  court  to  which  the  appeal  is 
brought,  the  court  from  which  the  appeal  is  taken,  the 
name  of  the  judge  who  presided,  and  of  counsel  for  the 
respective  parties,  and  the  party  in  whose  behalf  the 
same  is  filed,  whether  appellant  or  respondent. 

CONTENTS  OF  BRIEFS. 

Rule  8.  The  printed  brief  shall  state  the  several  prop- 
ositions of  law  claimed  to  be  involved  in  the  case,  and 
the  authorities  relied  upon  for  the  support  of  the  same 
separately  from  the  argument.  The  points  and  author- 
ities must  be  first  distinctly  stated  and  the  argument  set 
forth  supplementary  thereto.  When  an  authority  cited 
is  an  adjudicated  case,  the  names  of  the  parties,  the 
volume  in  which  reported,  and  the  page  or  pages  con- 
taining the  matter  to  which  counsel  desires  to  call  the 
attention  of  the  court,  must  be  set  out.  When  the  ref- 
erence is  to  a  textbook,  the  number  or  date  of  the  edition 
must  be  stated,  with  the  number  of  the  volume  and  page. 
In  equity  cases  the  brief  shall  also  contain  such  portions 
of  the  evidence  as  may  be  deemed  material,  giving  the 
name  of  the  witness,  and  may  be  in  either  a  narrative 
form  or  by  question  and  answer. 

Form  of  Brief.— A  brief  containing  simply  a  statement  of  the  errors  claimed, 
followed  by  a  list  of  legal  citations,  without  attempting  to  apply  or  refer  them, 
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In  an  orderly  or  consecutive  manner,  to  any  of  the  errors  assigned,  will  not  be 
considered:  Missoula  Mercantile  Co.  v.  O'Donnell  (Mont.),  60  Pac.  694.  A  brief 
discussing  simply  abstract  propositions  of  law,  without  applying  them  to  some 
action  of  the  trial  court,  is  not  entitled  to  consideration:  Board  of  Corners  v. 
Moon  (Okl.),  57  Pac.  161. 

Signature  to  Briefs.— Briefs  signed  by  persons  not  licensed  In  the  state 
will  be  stricken  from  the  flies:  Ellis  v.  Bingham  County  (Idaho),  60  Pac.  80.  A 
brief  filed  by  an  attorney  who  has  since  been  disbarred  will  not  be  considered  : 
Engesser  v.  Northern  Pac.  B.  B.  Co.,  18  Mont.  —  (44  Pac.  279);  Stcbbins  v.  Morris, 
18  Mont.  82  (44  Pac.  280). 

CONTENTS  OF  ABSTRACTS. 

Rule  9.  The  printed  abstract  of  the  record  must  be 
accompanied  by  a  complete  index  of  its  contents,*  and 
shall  be  made  substantially  in  the  following  form  : — 

Necessity  fob  Index.— A  good  index  greatly  facilitates  the  labor  of  the 
court,  and  it  must  be  supplied  on  penalty  of  dismissal :  Standard  Laundry  v.  Dole 
(Utah),  56  Pac.  1100. 

IX  THE  SUPREME  COURT  OF  THE  STATE  OF  OREGON. 

Term,  19—. 

John  Doe,  Appellant  (or  Respondent), 

v. 
Richard  Roe,  Respondent  (or  Appellant). 

APPELLANT'S  ABSTRACT  OF  RECORD. 

Appeal  from  the  judgment  of  the  Circuit  Court  for 
County  ;    Hon. ,  Judge. 

A  B,  Attorney  for  Appellant. 

C  D,  Attorney  for  Respondent. 

On  the day  of ,  19 — ,  the  plaintiff  filed  in 

the  Circuit  Court  for County  a 

COMPLAINT, 

Stating  his  cause  of  action  (or  suit)  as  follows :  (Set 
out  all  of  the  complaint  necessary  to  an  understanding 

♦  Lack  of  Index.— The  objection  that  the  abstract  Is  not  Indexed  should  be 
promptly  made,  it  Is  too  late  after  respondent's  brief  has  been  tiled :  Whipple  v. 
Southern  Pac.  Co.,  U  Or.  870  (55  Pac.  975). 
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of  the  questions  to  be  presented  to  this  court,  and  no 
more.  In  setting  out  exhibits,  omit  all  merely  formal 
irrelevant  parts ;  as,  for  example,  if  the  exhibit  be  a 
deed  or  mortgage,  and  no  question  is  raised  as  to  the 
acknowledgment,  omit  the  acknowledgment.  When  the 
defendant  has  appeared  it  is  useless  to  encumber  the 
abstract  with  the  summons,  or  the  return  of  the  officer. 
Append  to  the  abstract  of  each  paper  a  reference  to  the 
page  of  the  transcript  on  which  it  will  be  found.) 

On  the day  of ,  19 — ,  the  defendant  filed  a 

DEMURRER 

To  the  said  complaint,  setting  up  the  following  grounds  : 
(State  only  the  grounds  of  demurrer,  omitting  the  formal 
parts.  If  the  pleading  was  a  motion,  and  the  ruling 
thereon  is  one  of  the  questions  to  be  considered,  set  it 
out  in  the  same  way,  and  continue.) 

And  on  the day  of 19 — ,  the  same  was 

submitted,  and  the  court  made  the  following  ruling 
thereon  :  (Here  set  out  the  ruling.  In  every  instance 
let  the  abstract  be  made  in  the  chronological  order  of  the 
events  in  the  case — let  each  ruling  appear  in  the  proper 
connection.  If  the  defendant  pleaded  over,  and  thereby 
waived  his  right  to  appeal  from  the  ruling,  no  mention 
of  it  should  be  made  in  the  abstract ;  and  if  no  question 
is  to  be  raised  on  the  appeal  growing  out  of  the  rulings 
of  the  court  upon  motions  or  demurrers,  no  mention 
should  be  made  of  them  in  the  abstract,  but  it  should 
continue.) 

And  on  the day  of ,  19 — ,  the  defendant 

filed  his 

ANSWER 

As  follows  :  (Here  set  out  so  much  of  the  answer  as  may 
be  necessary  to  explain  the  questions  raised  on  the  ap- 
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peal,  and  no  more,  omitting  all  formal  parts.  If  motions 
or  demurrers  were  interposed  to  this  pleading,  proceed 
as  directed  with  reference  to  the  complaint.  Frame  the 
record  so  that  it  will  properly  present  all  questions  to  be 
reviewed  and  raised  before  issue  was  joined,  and  none 
other.     When  the  abstract  shows  issue  joined,  proceed.) 

On  the day  of ,  19 — ,  said  cause  was  tried 

by  a  jury  (or  the  court,  as  the  case  may  be)  and  on  the 
trial  the  following  proceedings  were  had :  (Set  out  so 
much  of  the  bill  of  exceptions,  or  the  substance  thereof, 
as  is  necessary  to  show  the  ruling  of  the  court  to  which 
exceptions  were  taken  during  the  progress  of  the  trial, 
and  which  will  be  urged  as  error  on  the  appeal,  and  no 
more.) 

After  the  evidence  and  the  arguments  of  counsel  were 
concluded,  the  plaintiff  (or  defendant,  as  the  case  may 
be) ,  asked  the  court  to  give  the  following 

instructions 

To  the  jury :  (Set  out  the  instructions  referred  to  and 
continue ;)  each  of  which  the  court  refused ;  to  which 
said  several  rulings  the  plaintiff  (or  defendant)  excepted 
at  the  time,  and  thereupon  the  court  gave  the  following 
instructions  to  the  jury.     (Set  out  the  instructions.) 

To  the  giving  of  those  numbered  (give  the  number), 
and  to  the  giving  of  each  thereof,  the  plaintiff  (or  de- 
fendant) at  the  time  excepted . 

verdict. 

On  the day  of ,  19 — ,  the  jury  returned  into 

court  with  the  following  verdict :  (Set  out  the  verdict,  if 
necessary  to  a  perfect  understanding  of  the  questions  pre- 
sented ;   if  not,  state  the  party  in  whose  favor  rendered.) 
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And  on  the day  of ,  19 — ,  the  following 

JUDGMENT  (OR  DECREE.) 

Was  entered  :    (Set  out  the  judgment  or  decree  appealed 
from,  or  so  much  thereof  as  may  be  necessary.) 

And  afterwards,  on  the day  of ,  19 — ,  the 

appealed  to  the  Supreme  Court  of  the  State  of 

Oregon,  and  on  the day  of ,  19 — ,  filed  his 

undertaking  on  appeal.    (If  a  supersedeas  bond  was  filed, 
state  the  fact.) 

ASSIGNMENTS  OF- ERROR. 

And  the  appellant  herein  says  there  is  manifest  error 
on  the  face  of  the  record  in  this :  (Here  assign  and  set 
out  briefly  and  concisely  the  errors  relied  upon  for  a  re- 
versal or  modification  of  the  order,  judgment,  or  decree 
appealed  from.) 

Note.— This  outline  is  presented  for  the  purpose  of  indicating  the  character 
of  the  abstract  contemplated  by  the  rule,  which,  like  all  the  rules,  is  to  be  sub- 
stantially complied  with.  Of  course,  no  formula  can  be  laid  down  applicable  to 
all  cases.  The  rule  to  be  observed  in  abstracting  the  case  is,  preserve  everything 
material  to  the  questions  to  be  decided,  and  omit  everything  else. 

Sufficiency  of  Abstract  Generally.— An  abstract  is  sufficient  If  it  con- 
tains enough  of  the  pleadings  to  make  clear  the  points  Involved;  it  Is  not  always 
necessary  to  print  the  entire  transcript:  Oox  v.  Alexander,  30  Or.,  at  pp.  443,  444 
(40  Pac.  794,705). 

Necessity  for  Assignments  of  Error.— Where  the  appeal  is  taken  from 
a  decree  entered  on  the  pleadings,  a  formal  assignment  of  errors  is  not  Impera- 
tively necessary,  though  It  is  better  practice  to  have  it  (Neppach  v.  Jones,  28  Or. 
28(1, 39  Pac.  999);  nor  will  the  appeal  be  dismissed  for  lack  of  assignments  of  error 
where  it  sufficiently  appears  that  the  error  complained  of  Is  the  entering  of  a 
certain  order  which  is  fully  set  out  with  sufficient  of  the  record  to  make  it  In- 
telligible (Medynski  v.  Tfici.sx,  30  Or. ,59  Pac.  871);  and  when*  the  assign- 
ments were  inadvertently  omitted,  they  may  be  filed  as  a  supplemental  abstract, 
where  respondent  has  not  been  affected  by  the  omission:  Fleischnerx.BanJcof 
McMinnville,  36  Or. (54  Pac.  884). 

CONSIDERATION  OF  ASSIGNMENTS  OF  ERROR. 

Rule  10.  On  the  hearing  in  this  court,  no  questions 
will  be  examined  or  considered,  except  those  going  to 
the  jurisdiction  of  the  court,  or  when  the  pleading  does 
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not  state  facts  sufficient  to  constitute  a  cause  of  action 
or  defense,  or  those  arising  upon  the  assignments  of 
error,  as  contained  in  the  printed  abstract. 

Assigning  Errors  in  Abstract.— An  assignment  of  error  not  going  to  the 
jurisdiction  of  the  court  or  the  sufficiency  of  a  pleading  must  be  set  out  in  the 
printed  abstract  to  receive  consideration :  Re  Assignment  of  Bank  of  Oregon,  82 
•Or.  84  (51  Pac.  81). 

WAIVING  AND  MODIFYING  RUI/ES. 

Rule  11.  When  for  any  reason  a  strict  compliance 
with  the  rules  relating  to  the  preparation  and  service  of 
abstracts  or  briefs  becomes  impossible  or  inconvenient, 
and  a  waiver  or  modification  thereof,  or  an  extension  or 
shortening  of  time  is  desired  in  any  case,  the  party  de- 
siring such  waiver  or  modification  or  change  of  time, 
may,  at  any  time  before  he  is  in  default,  apply  to  any 
justice  of  this  court  in  vacation,  or  to  the  court  in  term 
time,  for  an  order  directing  the  same.  The  application 
shall  be  made  in  writing,  and  shall  set  out  the  particular 
facts  relied  upon  by  the  applicant,  and  shall  be  certified 
to  by  counsel  as  being  true  and  made  in  good  faith.  The 
order,  if  made  by  the  court,  shall  be  entered  in  the  jour- 
nal, and  if  by  one  of  the  justices,  filed  with  the  clerk. 
In  no  case  will  these  rules,  or  any  of  them,  be  waived, 
suspended  or  modified  upon  agreement  of  counsel  only. 

Modification  of  Rulks.— Thew»  rules  will  sometimes  be  modified  in  the 
Interest  of  Justice,  even  after  default:  Nepjmch  v.  Jones,  28  Or.  286  (80  Pac.  999); 
Garnsey  v.  County  Court,  83  Or.  201  (51  Pac.  589);  Nottingham  v.  McKendrick  (Or.), 
57  Pac.  195  (not  yet  finally  decided). 

[  See,  also,  annotation*  under  Rules  4,  6,  and  14.] 

DISPOSAL  OF  ABSTRACTS  AND  BRIEFS. 

Rule  12.  The  clerk  shall  make  the  following  distri- 
bution of  the  printed  abstracts  and  briefs  received  under 
the  foregoing  rules :  Two  copies  to  each  justice  of  the 
court  and  to  the  reporter,  one  copy  to  the  state  library, 
and  one  to  be  filed  in  his  office. 

85  Ob.— 89. 
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ABSTRACT  AS  TRANSCRIPT. 

Rule  13.  The  printed  abstract  provided  for  by  these 
rules  shall  be  deemed  and  considered  an  abstract  within 
the  meaning  of  Section  541,  Hill's  Ann.  Laws  of  Oregon, 
as  amended  in  1899  (Laws,  1899,  p.  229). 

EFFECT  OF  VIOLATING  RUXES. 


*»i« w  I  Rule  14.     In  case  the  appellant  shall,  without  reason- 

48  lea'  able  excuse,  fail,  or  neglect  to  serve  and  file  abstracts 
or  briefs  as  required  by  the  rules  of  this  court,  the  re- 
spondent may  have  the  judgment  or  decree  affirmed  on 
motion  and  notice  ;  and  in  case  of  an  abandoned  appeal, 
the  opposite  party  may,  by  presenting  a  copy  of  the  judg- 
ment or  decree,  undertaking,  notice  of  appeal,  and  proof 
of  service  thereof,  have  the  judgment  or  decree  likewise 
affirmed  on  motion  ;  and  if  in  either  case  it  Jippear  to  the 
satisfaction  of  the  court  that  the  appeal  was  taken  for 
delay  only,  may  recover  such  damages  as  the  court  shall 
order. 

Abandoned  Appeal,.— This  rule  Is  the  outcome  of  the  practice  first  sanc- 
tioned In  2  Or.  117,  but  the  filing  of  part  of  the  record  as  here  provided  for  does  not 
give  the  supreme  court  J  urisdiction  to  do  anything  except  enter  an  order  of  affirm- 
ance :    Henrichsen  v.  Smith,  29  Or.  475  (42  Pac.  486). 

[See  annotations  under  Rules  4  and  6.] 

DOCKETING  CAUSES. 

Rule  15.  After  the  rules  in  regard  to  service  and 
filing  abstracts  and  briefs  have  been  complied  with,  the 
cause  shall  be  put  upon  the  trial  docket  in  its  proper 
order. 

SETTING  CASES  FOR  ARGUMENT, 

Rule  16.  Civil  causes  on  the  trial  docket  will  be  set 
down  for  argument  as  near  as  convenient  in  the  order  of 
their  entry,  due  notice  of  which  will  be  given  to  the 
attorneys  of  the  respective  parties  by  the  clerk ;   but  the 
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court  may,  whenever  in  its  judgment  a  cause  is  of  suf- 
ficient public  importance,  on  the  application  of  either 
party,  direct  it  to  be  set  down  for  argument  out  of  its 
order.  Criminal  cases  will,  upon  the  application  of 
either  the  state  or  the  defendant,  be  set  down  for  hearing 
as  soon  as  briefs  are  filed,  unless  otherwise  ordered  by 
the  court ;  provided,  parties  in  either  civil  or  criminal 
cases  may  upon  stipulation  submit  the  same  on  briefs  at 
any  time.  In  criminal  cases  a  copy  of  all  briefs,  whether 
filed  by  the  defendant  or  district  attorney,  must  be  served 
upon  the  attorney-general. 

WITHDRAWING  PAPERS. 

Rule  17.  No  paper  on  file  with  the  clerk  shall  be 
taken  from  the  courtroom  or  office  of  the  clerk,  except  by 
order  of  the  court  or  one  of  the  justices  ;  provided,  either 
party  may  withdraw  the  transcript  of  the  record  and 
testimony  for  the  purpose  of  making  abstracts  or  briefs, 
upon  giving  a  receipt  therefor  to  the  clerk,  and  upon 
such  withdrawal  may  retain  the  same  for  ten  days. 

MOTIONS. 

MOTION  DAY. 

Rule  18.  The  second  Monday  of  the  term,  and  each 
Monday  thereafter,  shall  be  motion  day,  at  which  time 
all  motions,  proper  notice  of  which  has  been  given,  shall 
be  heard. 

PILING  AND  SERVING. 

Rule  19.  All  motions,  and  the  affidavits  or  documents 
in  support  thereof,  must  be  filed  with  the  clerk,  and, 
except  as  otherwise  provided,  served  by  copy  upon  the 
opposite  party  or  counsel  ten  days  before  the  date  speci- 
fied in  the  notice  for  the  hearing.  The  opposite  party 
shall  then  have  five  days  to  file  and  serve  papers  on  the 
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other  party  or  his  counsel  in  resistance  to  the  same,  and 
no  paper  shall  be  regarded  which  does  not  appear  to 
have  been  so  served.  The  court  may,  on  application,  by 
order,  shorten  the  time  for  service. 

Service  of  Motion  to  Supply  Missing  Record.— An  application  for 
leave  to  supply  a  defect  In  the  transcript  Is  not  a  paper  In  resistance  of  a  motion 
to  affirm  because  none  of  the  alleged  errors  appear  In  the  record  owing  to  the 
absence  of  the  bill  of  exceptions :  Garbade  v.  Ixireh  Mountain  Invest  0>.t  80  Or. 
(50Pac.711). 

Time  fok  Serving  Affidavits.— Affidavits  or  counter  affidavits  served 
after  the  time  limited  by  Rule  19  will  not  be  considered,  though  as  an  excuse  for 
not  tiling  them  sooner  It  was  shown  that  counsel  was  engaged  In  trying  a  case: 
Osborn  v.  Xewbery  Orchard  Assoc.,  36  Or. (50  Pac.  711). 

REHEARING. 

FORM  OF  PETITION. 

I  initio  Rule  20.     All  applications  for  rehearing  shall  be  by 

i  »_K6  petition  in  writing  or  printing,  signed  by  counsel,  setting 

forth  wherein  it  is  claimed  the  court  has  erred,  and  shall 
be  filed  within  twenty  days  next  after  the  filing  of  the 
opinion.  Counsel  may  accompany  the  petition  with  a 
brief  of  the  authorities  upon  which  they  rely  in  support 
thereof,  but  no  oral  argument  will  be  heard  thereon. 

Right  to  Petition  for  Rehearing.— After  the  original  argument,  the  de- 
cree appealed  from  was  affirmed.  On  rehearing,  the  court  reconsidered  and 
reversed  the  decree.  Held,  that  appellant  was  entitled  to  file  a  petition  for  rehear- 
ing, as  It  had  not  before  exercised  that  right:    Brauer  v.  City  of  Portland,  85  Or. 

471  (50  Pac,  117). 

EFFECT  OF  FILING  PETITION. 

|j^|pl  Rule  21.     The  filing  of   a  petition  for  a  rehearing 

g  fi25J  shall  suspend  further  proceedings  under  the  decision 
until  the  petition  is  disposed  of,  unless  the  court  in  term 
time,  or  the  justices  in  vacation,  shall  otherwise  order. 

MANDATE. 

Rule  22.  Upon  the  disposition  of  a  petition  for  re- 
hearing, Or  if  within  twenty  days  after  final  judgment  or 
decree  no  petition  shall  have  been  filed,  the  clerk  shall, 
on  the  application  of  either  party,  if  made  within  sixty 
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days  thereafter,  as  a  matter  of  course,  issue  and  forward 
to  the  clerk  of  the  court  below  a  mandate  upon  payment 
by  such  party  of  any  balance  due  him  for  fees  in  the  case. 
After  th^xpiration  of  said  sixty  days  no  mandate  shall 
issue,  except  by  order  of  the  court,  and  upon  such  terms 
as  it  may  impose. 

COSTS. 

Rule  23.     It  shall  be  the  duty  of  the  clerk  in  taxing       I  anna 

costs  to  allow  the  prevailing  party  the  actual  cost  of        

printing  his  abstract  or  brief  (not  to  exceed  $1  a  page, 
including  cover,  when  printed  in  pica,  and  $1.25  a  page 
if  printed  in  small  pica),  unless  in  equity  cases  for  special 
reasons  apparent  in  the  record  it  is  otherwise  ordered. 

Rule  24.     The  clerk  shall  not  tax  costs  for  any  matter        |  §*i#?ft 
included  in  the  transcript  contrary  to  these  rules,  unless 
specially  directed  by  the  court. 

PRACTICE. 

Rule  25.  The  mode  of  review  of  final  decisions  of 
the  circuit  court,  when  the  course  of  proceeding  is  not 
specifically  pointed  out  by  statute,  shall  be  by  appeal  as 
in  actions  at  law,  but  questions  of  fact  shall  not  be  con- 
sidered upon  such  appeal,  unless  made  a  part  of  the 
record  by  a  bill  of  exceptions. 

ADMISSION  TO  THE  BAR. 

DAYS  FOR  EXAMINATION. 

Rule  26.  The  second  day  of  the  October  term,  and 
such  other  time  at  any  term  as  may  be  ordered,  on  the 
written  application  of  five  or  more  persons  desiring  ad- 
mission, shall  be  set  apart  as  the  time  when  persons 
desiring  admission  to  practice  as  attorneys  in  the  courts 
of  this  state  may  appear  and  present  their  applications, 
who,  having  been  examined  in  open  court  touching  their 
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qualifications  for  admission  and  found  duly  qualified, 
may  be  admitted  to  practice  as  attorneys  and  counselors 
at  law  in  the  several  courts  of  this  state.  Applications 
for  admission  can  only  be  made  to  this  court. £ 

SUBJECTS  OF  EXAMINATION. 

Rule  27.  Applicants  for  admission  as  attorneys  shall 
be  examined  by  the  justices  of  the  supreme  court,  or 
under  their  direction,  and  only  such  shall  be  admitted 
as  shall  be  properly  learned  in  the  common  law,  the  law 
merchant,  the  principles  of  equity  jurisprudence,  the 
history  and  constitutional'  law  of  England  prior  to  the 
Declaration  of  Independence,  the  history  and  constitu- 
tional law  of  the  United  States,  the  statute  and  constitu- 
tional law  of  this  state,  and  the  practical  administration 
of  the  law.  Such  examination  shall  be  conducted  in 
writing,  or  partly  in  writing  and  partly  orally,  as  the 
court  may  direct. 

CERTIFICATES  OF  STUDY  AND  CHARACTER 

Rule  28.  Each  applicant  for  admission  must  produce 
the  certificate  of  some  attorney  in  good  standing  in  this 
court  that  such  applicant,  if  a  graduate  of  some  college 
or  other  literary  institution  authorized  to  confer  degrees, 
has  read  law  two  years,  or  if  not  a  graduate,  at  least 
three  years ;  and  that  such  applicant  has  the  requisite 
learning  and  ability.  There  shall  also  be  presented  the 
certificate  of  two  attorneys  of  like  standing  to  the  effect 
that  such  applicant  is  a  person  of  good  moral  character. 
In  case,  however,  the  applicant  produces  a  diploma  from 
any  regular  law  school  or  shows  that  he  is  a  graduate 
thereof,  then  the  certificate  of  his  having  read  the  time 
above  indicated  shall  be  dispensed  with.  The  applicant 
shall  also  file  his  own  affidavit  that  he  is  a  citizen  of  the 
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United  States  and  of  this  state,  or  has  complied  with 
the  statutory  requirements  in  that  connection,  is  over 
the  age  of  twenty-one  years,  and  has  read  the  books,  a 
list  of  which  is  included  in  his  affidavit. 

ATTORNEYS  FROM  OTHER  JURISDICTIONS. 

Rule  29.  Attorneys  and  counselors  at  law  and  solici- 
tors in  chancery  who  have  been  admitted  to  practice  in 
the  highest  courts  of  any  other  state,  territory,  or  dis- 
trict, or  of  England,  her  colonies,  or  dependencies  where 
the  common  law  prevails,  and  who  are  otherwise  quali- 
fied, may  be  admitted  to  the  bar  of  this  state  without 
examination  upon  presenting  their  certificate  of  admis- 
sion to  such  courts,  accompanied  by  a  petition  in  writing, 
verified  by  the  oath  of  the  petitioner,  showing  (1)  where 
he  was  first  admitted  to  practice,  all  places  where,  and 
the  periods  of  time  during  which,  he  has  practiced  as  an 
attorney  or  counselor  at  law,  and  especially  the  place 
where,  the  period  of  time  during  which,  and  the  court 
before  whom,  he  last  practiced ;  and  (2)  whether  or  not 
any  proceedings  for  his  disbarment  or  suspension  have 
been  instituted  or  prosecuted  at  any  time  or  place.  Such 
petition  must  also  be  accompanied  by  the  certificate  of 
the  presiding  judge  of  the  highest  court  in  which  he  last 
practiced,  or  was  admitted  to  practice,  to  the  effect  that 
the  petitioner  was  in  good  standing  and  trustworthy  in 
his  profession  in  such  jurisdiction,  and  also  the  certificate 
of  two  attorneys  of  this  court  to  the  effect  that  they  be- 
lieved him  to  be  a  reputable  attorney  and  a  person  of 
good  moral  character.  Such  applicant  may,  if  deemed 
qualified  by  the  court,  be  licensed  to  practice  law  for  a 
period  of  nine  months  from  and  after  the  date  of  such 
license,  and  the  clerk  shall  immediately  notify  the  Secre- 
tary of  the  State  Bar  Association  of  such  order  ;  provided, 
however,  that  if  such  license  would  expire  during  any 
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vacation  of  this  court,  then,  and  in  that  event,  it  shall 
continue  in  force  until  the  third  Monday  of  the  succeed- 
ing term  of  this  court  to  be  held  at  Salem.  In  the  event 
that  any  objection  is  made  to  the  final  admission  of  any 
person  so  licensed  to  practice  law  in  this  state,  such 
•  objection  shall  be  rrfade  in  writing,  setting  forth  the 
grounds  thereof,  and  shall  be  filed  with  the  clerk,  and 
may,  at  the  discretion  of  the  court,  be  referred  to  three 
attorneys  appointed  by  the  court  for  investigation  and 
report,  under  such  conditions  as  may  be  set  forth  in  the 
order  of  reference  ;  provided,  however,  that  the  court  may, 
in  its  discretion,  either  continue  or  revoke  the  temporary 
license  pending  such  investigation  and  report.  In  case 
no  objection  is  so  made  and  filed  within  six  months  after 
the  making  and  entry  of  the  order  granting  the  tempo- 
rary license  to  practice,  then  such  applicant,  at  any  time 
after  the  expiration  of  the  said  six  months,  may,  on 
written  motion  of  an  attorney  of  this  court,  be  perma- 
nently admitted  to  practice  law  in  the  courts  of  this  state  ; 
provided,  further,  that  a  resident  and  citizen  and  attorney 
of  the  highest  court  of  record  in  a  sister  state,  under  the 
laws  of  which  an  attorney  who  is  a  citizen  of  this  state 
may  be  admitted  to  the  bar  thereof,  may,  upon  furnish- 
ing the  proof  above  required  as  to  his  good  moral  charac- 
ter, be  admitted  generally  as  an  attorney  in  all  respects 
as  if  he  were  a  citizen  of  this  state. 

DIMINUTION  OF   RECORD. 

Rule  30.  For  the  purpose  of  correcting  any  error  or 
defect  in  the  transcript  from  the  court  below,  either 
party  may  suggest  the  same,  in  writing,  to  this  court, 
and,  upon  good  cause  shown,  obtain  an  order  that  the 
proper  clerk  certify  up  the  whole  or  part  of  the  record, 
as  may  be  required  ;  or  the  same  may  be  corrected  by 
stipulation  of  counsel,  in  writing,  filed  with  the  clerk 
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before  argument.  If  the  attorney  of  the  adverse  party 
be  absent,  or  if  the  fact  of  the  alleged  error  or  defect  be 
disputed,  the  suggestion  must  be  accompanied  by  an  affi- 
davit showing  the  existence  of  the  error  or  defect  alleged. 

Filing  Omitted  or  Amended  Record.— An  Incorrect  bill  of  exceptions 
may  be  subsequently  corrected  nunc  pro  tunc  by  the  trial  court,  and  the  amended 
record  filed  in  the  Supreme  Cou/t  (State  ex  rel  v.  Estes%  83  Or.  197, 62  Pac.  571);  and, 
where  the  bill  of  exceptions  was  submitted  to  the  trial  judge  within  the  time 
allowed  for  so  doing,  but  was  not  settled  and  signed  until  after  the  transcript  on 
appeal  had  been  filed,  a  motion  for  leave  to  file  the  bill  should  be  allowed  ( Wash- 
burn v.  Interstate  Invest.  Ob.,  26  Or.  488,  36  Pac.  583 ;   Garbade  v.  Larch  Mountain 

Invest.  Co.,  86  Or. ,  50  Pac.  711);  Bloch  v.  8ammons  (Or.),  55  Pac.  488  (case  not 

yet  finally  decided). 

BRINGING  UP  ORIGINAL  PAPERS. 

Rule  31.  Whenever  it  shall  be  necessary  or  proper, 
in  the  opinion  of  the  presiding  judge  in  any  district,  that 
original  papers  or  exhibits  of  any  kind  should  be  in- 
spected in  this  court,  such  judge  may  make  such  order 
for  the  safe  keeping,  transporting,  and  return  of  such 
papers  or  exhibits  as  to  him  may  seem  proper,  and  this 
court  will  receive  and  consider  such  papers  or  exhibits 
in  connection  with  the  transcript  of  the  proceedings. 

PENDLETON  TERM. 

Rule  32.     The  foregoing  rules  governing  the  service         SieS7 
of  abstracts  and  briefs  shall  not  apply  to  cases  for  hear-        J2-JB 
ing  at  Pendleton,  but  such  cases  may  be  heard  on  the 
transcript  or  abstract  filed  within  the  purview  of  said 
Section  641,  Hill's  Ann.  Laws: 

(a)  No  civil  case  shall  be  heard  at  Pendleton,  unless 
the  appeal  has  been  perfected  at  least  fifteen  days  before 
the  first  day  of  the  term  ;  but,  in  all  cases  where  the 
appeal  is  perfected  less  than  fifteen  days  before  the  first 
day  of  the  term,  the  same  shall  be  heard  at  Salem,  upon 
the  application  of  either  of  the  parties  thereto. 

86  OR.-40. 
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(6)  In  cases  to  be  for  hearing  at  Pendleton,  the  ap- 
pellant must  serve  a  brief,  containing  a  concise  state- 
ment of  the  errors  relied  on,  within  thirty  days  after 
his  appeal  is  perfected,  and  file  the  same  in  the  appellate 
court  at  least  ten  days  before  the  first  day  of  the  term. 
The  respondent  shall  serve  his  brief  within  twenty  days 
after  the  service  of  appellant's  brief  upon  him,  and  file 
the  same  at  least  five  days  before  the  first  day  of  the 
term  ;  provided,  that  in  all  cases  for  hearing  at  Pendleton 
the  appellant  must  serve  and  file  his  brief  at  least  ten 
days  before  the  first  day  of  the  term,  and  respondent  by 
the  first  day. 


I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  rules  of 
the  Supreme  Court  in  force  at  this  date,  as  revised  and  amended. 
Dated  at  Salem,  Oregon,  July  2,  1900. 

J.  J.  MURPHY, 

Clerk. 
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ABUTTING  OWNERS. 

Notice  to— Petition  for  Vacating  Platted  Property.   See  Mun.  Corp.  46, 46. 
ACCOMPLICE. 

Flight  of  as  Evidence  Against  Principal.   See  Criminal  Law,  48. 

ACTION. 

Vested  Right  to  Recover  Illegal  Assessments. 

A  taxpayer  does  not  have  a  vested  right  to  recover  from  a  city  the  amount  he 
has  paid  for  an  Irregular  and  void  street  assessment,  there  being  no  vested  rights 
of  action  based  on  informalities.— Noitage  v.  City  of  Portland,  540. 

ACTS  OF  LEGISLATURE. 

Constitutionality  of  Statutes.   See  Constitutional  Law. 
Construction  of  Statutes.   See  Statutes. 

ADMISSIONS 

In  Pleadings  are  Admissible  In  Evidence.   See  Evidence,  12. 

Made  Without  Being  Warned  are  not  Admissible.   See  Criminal  Law,  84. 

ADVERSE  POSSESSION. 
Adverse  Possession  of  Public  Lands— Government  Title. 

1.  An  entry  on  and  continued  possession  of  land  that  had  been  selected  and 
claimed  by  the  state  under  a  congressional  grant  claiming  that  It  was  vacant 
public  land  of  the  United  States,  without  assertion  of  title,  but  with  the  expecta- 
tion of  obtaining  title  from  the  government,  is  not  adverse  within  the  meaning 
of  the  statute  of  limitations.— Beale  v.  Hite,  176 ;  Altschul  v.  O'Neill,  202. 

Recognition  of  Government  Title. 

2.  The  entry  upon  and  occupation  of  land  with  recognition  of  the  supposed 
title  of  the  government,  and  with  intention  to  acquire  such  title,  is  not  adverse  as 
to  one  who  had  previously,  without  the  possessor's  knowledge,  acquired  the  title 
from  the  government.— ^ lischtU  v.  O'Neal,  202 ;  Beale  v.  Hite,  176. 

Claim  of  Title  Necessary  to  Adverse  Possession. 

8.  Where  an  adverse  possession  of  real  property  for  the  statutory  period  vests 
in  the  possessor  a  complete  title  against  the  world,  with  the  rights  and  remedies 
incident  to  a  written  title,  such  possession  must  be  under  a  claim  of  title.— Beale 
v.  Hite,  176. 

Necessity  of  Claim  of  Title. 

4.  An  entry  upon  and  occupation  of  land  that  will  constitute  a  disseisin  of 
the  true  owner  and  support  a  claim  of  title  by  adverse  possession  must  be  accom- 
panied with  a  claim  of  ownership,  of  right,  or  of  title,  which  all  mean  the  same 
thing,  though  such  claim  may  be  Inferred  from  the  circumstances  under  which 
the  possession  is  held.— AlUchtU  v.  O'Neill,  202. 

Presumption  of  Continued  Seisin— Burden  of  Proof. 

6.  The  presumption  of  seisin  by  the  owner  of  the  legal  title  of  land  Is  an  attri- 
bute of  the  title,  and  continues  until  it  has  been  shown  that  he  has  been  disseised 
and  dispossessed  of  the  premises,  and  the  burden  Is  upon  him  who  seeks  to  estab- 
lish a  title  by  adverse  possession  to  show  that  his  entry  was  sufficient  In  character 
to  disseise  or  dispossess  such  owner,  and  that  his  possession  continued  to  be  ad- 
verse for  the  statutory  period.— AlUchul  v.  O'Neill,  202. 

Offer  to  Purchase  as  a  Recognition  of  Another's  Title. 

6.  An  offer  to  purchase  might  generally  be  considered  an  acknowledgement 
of  the  title  of  the  person  who  is  asked  to  sell,  but  such  an  offer  may  be  susceptible 
of  some  other  explanation,  and  generally  the  Jury  should  determine  the  Intent 
with  which  such  offer  was  made.— AlUchul  v.  O'Neill,  202. 
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Effect  of  Adverse  Possession  of  State  Lands. 

7.  Under  Hill's  Ann.  Laws,  gg  4  and  18,  barring  action  by  the  state  tor  the 
recovery  of  land  unless  plaintiff  or  its  predecessor  was  seised  or  possessed  of  the 
premises  within  ten  years  before  suit  brought*  the  state  may  be  disseised  by  ad- 
verse possession  of  lands  the  same  as  an  Individual;  and  hence  one  who  has 
held  adverse  possession  of  state  lands  for  the  statutory  period  acquires  a  perfect 
title.— Schneider  v.  Hutchinson,  258. 

Effect  of  State  Deed  to  Land  Held  by  Adverse  Possession. 

8.  The  board  for  the  sale  of  state  school  lands  has  no  power  to  deprive  one 
who  has  acquired  title  by  adverse  possession  to  school  lands  of  his  title  by  grant- 
ing the  lands  to  others,  without  notice  and  an  opportunity  to  be  heard.— Schneider 
v.  Hutchinson,  258. 

When  Adverse  Possession  Begins. 

9.  No  adverse  user  can  be  initiated  until  the  persons  possessing  the  superior 
title  are  deprived  of  its  benefit  in  such  a  substantial  manner  as  to  notify  them 
that  their  rights  are  being  Invaded.— Bowman  v.  Bowman,  279. 

AGE  OF  CONSENT. 

Complaint  is  Immaterial  if  Child  Cannot  Consent.    See  Criminal  Law,  22. 
AGENTS  AND  AGENCY. 
Public  Improvements— Agent's  Authority  to  Sign  Petition. 
Where  a  petition  for  a  public  improvement  shows  on  Its  face  that  the  names 
of  property  owners  affixed  thereto  were  signed  by  agents,  the  authority  of  such 
agents  will  be  presumed,  and  need  not  appear  thereon,  but  may  be  proven  by 
evidence  dehors  the  record ;  and,  if  the  council  is  satisfied  that  the  agency  exists, 
it  may  act,  and  Its  determination  is  prima  facie  evidence  of  the  fact.— Alien  v. 
City  of  Portland,  421. 

AIDER  BY  VERDICT. 

Defective  Complaint— Evidence  Received  Without  Objection.    See  Verd.,  1. 
AMENDMENT 

Of  Pleading— Example  of  Allowable  Change.    See  Pleading,  9. 

Implied  Amendment  by  Subsequent  Legislation.    See  Statutes,  3, 4, 5. 

ANIMALS. 

Pleading  Trespass  on  Un inclosed  Land.    See  Pleading,  6. 
APPEALABLE  ORDERS.    See  Appeal,  9, 10. 
APPEAL  AND  ERROR. 
Motion  for  Nonsuit— Subsequent  Evidence. 

1.  The  doctrine  that  where  defendant,  after  denial  of  a  motion  for  nonsuit, 
gives  evidence  supplying  the  defect  in  plaintiff's  case,  the  ruling  on  the  motion 
will  not  be  reviewed  on  appeal,  does  not  apply  where  the  bill  of  exceptions  fails 
to  show  that  defendant  offered  any  evidence,  or,  if  he  did  offer  any,  what  It  was.— 
Carney  v.  Duniway,  132. 

Sufficiency  of  Complaint  First  Suggested  on  Appeal. 

2.  The  supreme  court  will  sustain  a  Judgment  entered  in  favor  of  defendant 
notwithstanding  the  verdict,  where  it  appears  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  though  the  objection  is  raised  for 
the  first  time  in  the  appellate  court,  and  the  trial  court  based  its  judgment  on 
another  ground.— Fry  v.  IFubner,  184. 

Question  Not  Decided  in  Trial  Court. 

3.  It  is  a  general  rule,  subject  to  statutory  exceptions,  that  questions  must 
be  presented  to  or  decided  in  the  court  below,  or  raised  by  the  pleadings,  before 
they  will  be  considered  on  appeal.— Cook  v.  City  of  Portland,  888;  Allen  v.  City  of 
Portland,  422. 

4.  A  state  supreme  court  will  not  pass  on  an  assignment  of  error  which  In- 
volves a  question  under  the  federal  constitution,  where  such  question  is  raised 
for  the  first  time  In  the  supreme  court,  unless  by  fair  inference  and  intendment 
it  may  be  said  to  exist  in  the  record  as  made  by  the  parties  in  the  trial  court.— 
A  lien  v.  City  of  Portland,  422. 
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Construction  op  Pleading  After  Verdict. 

5.  Where  a  pleading  la  first  objected  to  on  appeal,  all  Intendments  are  In  favor 
of  its  sufficiency.— Fowler  v.  Phoenix  Insurance  Company,  550. 

No  Presumption  that  Error  was  Cured. 

0.  Error  affirmatively  disclosed  by  the  record  will  not  be  presumed  to  have 
been  subsequently  cured,  where  the  record  is  silent  in  that  respect.— Carney  v. 
Duniway,  131. 

Waiver  op  Objection. 

7.  Defendant's  objection,  made  for  the  first  time  on  appeal,  that  a  supple- 
mental complaint  was  filed  without  leave  of  the  court,  Is  waived  by  answering 
to  the  merits;  it  should  have  been  made  before  answering  by  motion  to  strike 
out.— Osgood  v.  Osgood,  1. 

Striking  Out  Testimony  for  Lack  of  Certificate. 

8.  Testimony  will  not  be  struck  out  on  appeal  because  it  was  not  certified  to 
by  the  presiding  Judge  within  ten  days  after  the  entry  of  the  decree,  as  required 
by  law  (Laws,  1883,  p.  26,  §  2),  where  the  testimony  and  exhibits  are  before  the 
appellate  court,  and  the  delay  has  not  deprived  respondent  of  any  rights  on  the 
appeal— Osgood  v.  Osgood,  1. 

Appealable  Order. 

9.  An  order  void  because  an  excess  of  Jurisdiction  is  final  In  its  legal  signifi- 
cation, and  therefore  appealable.— Therkelsen  v.  Therkelsen,  75. 

10.  Where  a  creditor  of  an  Insolvent  corporation  files  a  petition,  praying 
that  the  receiver  be  required  to  treat  the  petitioner  as  a  creditor  of  the  corpora- 
tion, an  order  denying  the  petition  is  appealable  as  a  final  order  determining  the 
rights  of  the  parties.— itocArwcM  v.  Portland  Savings  Bank,  808. 

Statement  of  Expected  Answer  from  Witness. 

11.  It  Is  not  reversible  error  to  permit  counsel,  after  objection  to  a  question 
has  been  sustained,  to  state  to  the  court  in  the  presence  of  the  Jury  what  the 
testimony  is  that  he  expects  to  elicit  by  the  question.— French  Live  Stock  Company 
v.  Springer,  813. 

Harmless  Error— Discretion  as  to  Order  of  Testimony. 

12.  As  the  order  of  proof  is  in  the  discretion  of  the  court,  there  Is  no  error  in 
excluding  admissible  testimony,  if  it  is  subsequently  admitted  on  the  witness 
being  recalled.— State  v.  Marshall,  205. 

Harmless  Error— Limiting  Time  to  Ask  Instructions. 

13.  Error  in  limiting  the  time  within  which  requests  for  Instructions  must 
be  submitted  to  the  court  is  harmless  where  the  court  fully  and  correctly  in- 
structed the  Jury  on  the  questions  involved.— State  v.  Birchard,  484. 

Harmless  Error— Evidence  of  Conduct  After  an  Accident. 

14.  Where,  in  an  action  for  injuries  to  stock  by  a  defective  fence,  plaintiff 
raised  a  presumption  of  defendant's  ownership,  within  Hill's  Ann.  Laws,  \  770, 
subd.  12,  by  proof  of  the  exercise  of  arts  of  ownership  prior  to  the  accident,  the 
admission  of  evidence  that  defendant  repaired  the  fence  after  the  accident  was 
harmless.— £K0ttn  v.  Coos  Bay  Company,  79. 

Error  Favorable  to  Defeated  Party. 

16.  Error  that  may  have  intervened  d  uring  the  progress  of  a  trial  will  not  Jus- 
tify a  reversal  where  it  was  favorable  to  the  defeated  party.— State  v.  Weaver,  410. 

Error  Harmless  if  Immaterial. 

10.  Errors  In  rulings  and  Instructions  relating  to  a  given  defense  or  cause  of 
action  are  harmless  where  the  special  findings  of  the  Jury  Indicate  clearly  that 
the  general  verdict  was  based  entirely  upon  another  defense  or  cause  of  action.— 
Fowler  v.  Phoenix  Insurance  Oumpany,  5o0. 

Mandate— Interest  on  Judgment. 

17.  On  affirmance  of  a  Judgment  on  appeal  the  mandate  should  direct  the 
lower  court  to  give  Judgment  for  the  amount  of  the  original  Judgment,  with 
interest  thereon  from  the  time  interest  began,  but  it  should  not  Include  as  part 
of  the  principal,  Interest  on  the  amount  of  interest  due  when  the  Judgment  was 
first  rendered.— Brauer  v.  City  of  Portland,  471. 

Form  of  Judgment  Against  Sureties  on  Appeal. 

18.  Under  Hill's  Ann.  Laws,  g  540,  subd.  4,  providing  that  If  Judgment  be 
given  against  appellant,  it  shall  be  entered  against  his  sureties  also,  in  like  man- 
ner and  with  like  e fleet,  according  to  the  nature  and  extent  of  their  undertaking, 
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a  personal  Judgment  is  properly  entered  against  the  sureties  who  signed  an 
appeal  bond  for  a  city,  although  under  Section  852,  Hill's  Ann.  Laws,  a  Judgment 
can  be  enforced  against  the  city  only  by  demanding  a  warrant.— Brauer  v.  City 
of  Portland,  471. 

Right  to  File-  Petition  for  Rehearing. 

10.  A  party  against  whom  a  case  is  decided  has  a  right  to  petition  for  a 
rehearing,  though  such  adverse  decision  was  rendered  on  a  rehearing  which 
reversed  the  original  holding.—  Brauer  v.  City  of  Portland,  471. 

Vacating  Judgment. 

20.  An  appeal  from  an  order  refusing  to  vacate  a  Judgment  will  be  dismissed 
where  the  only  purpose  of  the  application  to  vacate  Is  to  get  a  new  Judgment 
entered  from  which  an  appeal  may  be  taken,  the  petitioners  having  allowed 
the  time  to  expire  within  which  theymight  have  appealed  from  the  Judgment 
moved  against — Tongue  v.  Brewster,  228. 

Sufficiency  of  Notice  of  Appeal. 

21.  A  notice  of  appeal  from  a  Justice's  court  which  fails  to  state  the  amount 
of  the  Justice's  Judgment,  and  misstates  the  date  on  which  it  was  rendered,  Is 
insufficient.— Beck  v.  Thompson,  182. 

Improper  Statements  of  Counsel. 

22.  A  court  should  not  permit  an  attorney  to  misrepresent  the  testimony  of 
a  witness  or  make  statements  that  are  not  supported  by  the  evidence,  but  where 
the  offending  attorney  was  at  once  warned,  and  the  Jury  told  to  disregard  such 
remarks,  the  court  has  performed  its  duty.— State  v.  Birchard,  485. 

Urging  Jury  to  Agree. 

28.  This  subject  is  reviewed  and  discussed  and  the  Instruction  given  decided 
to  be  erroneous.— State  v.  Ivanhoe,  160. 

APPROPRIATION. 

When  Adverse  Appropriation  is  Initiated.    See  Waters,  1. 

Measure  of  Right  of  Appropriation.    See  Waters,  8. 

Of  Private  Property  by  Eminent  Domain— Notice.   See  Const.  Law,  2, 3. 

ARGUMENT  OP  COUNSEL. 

Reading  and  Commenting  on  Papers  not  in  Evidence.    See  Trial,  10. 
Statements  Outside  the  Evidence— Correction  by  Court.    See  Trial,  11. 

ARRAIGNMENT. 

Objection  to  Indictment— Must  be  at  Arraignment.   See  Criminal  Law,  7. 
ASSAULT  WITH  INTENT  TO  KILL. 

Sufficiency  of  Indictment  For.    See  Criminal  Law,  5. 
ASSESSMENT. 

Curative  Act  Validating  Void  Street  Assessments.    See  Munic.  Corp.,  3, 7. 
ATTACHMENT. 
Attaching  With  Knowledge  of  Latent  Equities. 
A  creditor  who  attaches  property  of  his  debtor,  knowing  or  having  con- 
structive notice,  of  secret  equities  in  a  third  person,  takes  only  the  rights  of  the 
debtor.    In  such  a  case  Section  150.  Hill's  Ann.  Laws,  would  not  apply.    Thus, 
where  a  husband  held  the  legal  title  to  certain  lots,  but  really  as  a  security  for 
moneys  loaned  his  wife  before  their  marriage,  a  creditor  who  attaches  the  property 
with  actual  or  constructive  knowledge  of  that  fact  acquires  only  the  mortgagee's 
interest.— Osgood  v.  Osgood,  1. 

ATTORNEYS. 

Liens— Constitutionality  of  attorney's  Feb. 

1.  Section  8077,  Hill's  Ann.  Laws,  providing  that  in  suits  to  enforce  mechanics' 
liens  the  court,  on  entering  Judgment  for  plain  tiff,  may  allow  a  reasonable  attor- 
ney's fee,  is  not  unconstitutional  on  the  ground  that  it  denies  defendant  the  equal 
protection  of  the  law  by  discriminating  between  plaintiff  and  defendant.— Title 
Guarantee  Company  v.  Wrenn,  02. 
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Attorney's  Fees  in  Note— Question  for  Jury. 

2.  In  an  action  on  a  note  stipulating  for  an  attorney's  fee,  where  the  allega- 
tion of  the  complaint  that  a  certain  sum  was  a  reasonable  fee  is  denied,  and  no 
evidence  is  introduced  on  such  issue,  Judgment  cannot  be  given  for  any  sum  as 
such  fee;  the  amount  is  a  disputed  question,  and  must  be  settled  by  the  Jury.— 
First  National  Batik  v.  Mack,  123. 

Relation  Between  Attorney  and  Client. 

3.  The  relation  between  attorney  and  client  Is  a  peculiarly  confidential  one, 
and  all  transactions  by  which  the  attorney  obtains  his  client's  property  will  be 
closely  scrutinized,  the  utmost  good  faith  being  required.— A h  Foe  \.  Bennett,  231. 

Purchase  of  Client's  Property  by  Attorney. 

4.  An  assignment  by  a  client  to  his  attorney  of  his  interest  In  a  decree  of 
foreclosure  wlu  not  be  set  aside,  and  the  client  allowed  to  recover  the  value  of 
real  estate  which  his  attorney  procured  under  the  decree,  and  sold,  where  the 
evidence  shows  that  the  conduct  of  the  attorney  in  taking  the  assignment  was 
characterized  by  perfect  fairness,  although,  owing  to  a  particular  demand  for  the 
land,  he  was  enabled  to  sell  it,  shortly  after  the  assignment,  for  a  considerable 
advance  over  the  price  paid.— Ah  Foe  v.  Bennett,  231. 

BIAS 

Of  Juror  as  a  Disqualification.    See  Trial,  3, 4. 

Of  Witness— Limit  of  Rule.   See  Witnesses,  11. 
BILLS  AND  NOTES. 
Corporation  Note— When  There  is  no  Presumption  of  Regularity. 

1 .  The  production  of  notes  and  proof  of  defendant  corporation's  indorsement 
thereon  in  an  action  by  the  original  payee  does  not  raise  the  presumption  that 
such  indorsements  were  made  in  the  usual  course  of  business,  when  the  plaintiff 
himself  testified  to  the  facts  and  circumstances  surrounding  their  execution  and 
indorsement,  which  rebutted  any  presumption  which  might  otherwise  have 
attached  by  the  production  of  the  notes  and  proof  of  the  Indorsement.— Carney  v. 
Duniway,  131. 

Parol  Evidence  of  Agent's  Right  to  Indorse  and  Sell  Note. 

2.  In  an  action  by  a  transferee  of  a  note  against  the  maker,  who  claimed  that 
the  note  was  transferred  by  the  payee's  agent  without  authority,  testimony  of 
the  agent  that,  as  the  payee's  sales  agent,  he  was  authorized  to  take  notes  in  pay- 
ment, and  indorse  and  sell  them,  and  remit  the  payee's  share  of  the  proceeds, 
does  not  vary  the  terms  of  the  note,  and  is  admissible.— First  National  Bank  v. 
Mack,  122. 

Notes— Erasure— Evidence. 

3.  Where  an  action  Is  brought  on  a  promissory  note  by  an  indorsee,  and  the 
execution  of  the  note  is  admitted,  but  its  transfer  to  plaintiff  Is  denied,  the  note 
itself  is  competent  evidence  for  the  purpose  ot  proving  such  transfer,  though  it 
appears  to  have  an  erased  Indorsement  that  is  unexplained.— First  National  Bank 
v.  Mack,  122. 

Relevancy  of  Testimony— Agent's  Right  to  Sell  Note. 

4.  In  an  action  on  a  note  which  had  been  indorsed  and  sold  by  an  agent  of  the 
payee,  evidence  of  the  terms  of  the  agency  is  relevant  on  an  Issue  whether  such 
agent  had  authority  to  sell  and  Indorse  notes.— First  National  Bank  v.  Mack,  123. 

Attorney's  Fees  in  Note— Question  for  Jury. 

5.  In  an  action  on  a  note  stipulating  for  an  attorney's  fee,  where  the  allega- 
tion of  the  complaint  that  a  certain  sum  was  a  reasonable  fee  is  denied,  and  no 
evidence  is  introduced  on  such  issue,  Judgment  cannot  be  given  for  any  sum  as 
such  fee ;  the  amount  is  a  disputed  question,  and  must  be  settled  by  the  Jury.— 
First  National  Bank  v.  Mack,  123. 

BILLS  OP  REVIEW. 

Evidence  to  Support  Suit  to  Impeach  Decree. 

1.  Under  Hill's  Ann.  Laws,  9  377,  abolishing  bills  of  review  and  substituting 
Impeachment  of  the  decree  by  original  suit,  substantially  the  same  grounds  are 
necessary  to  support  an  Impeachment  suit  as  were  necessary  to  support  a  bill  of 
review.— Hilts  v.  Ladd,  237. 

Newly  Pound  Parol  Evidence. 

2.  A  suit  to  Impeach  a  decree  regularly  entered  cannot  be  maintained  on 
cumulative  parol  evidence  to  a  point  in  issue  in  the  original  suit,  for  to  allow 
the  vacation  of  the  decree  upon  such  testimony  would  offer  too  great  an  oppor- 
tunity for  frauds  and  perj  uries.— Hilts  v.  Ladd/J&T. 
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BILLS  OF  SALE. 

Construction  of  Bill  of  Sale  of  Growing  Crop.    See  Sales,  1. 
BONA  FIDE  PURCHASERS. 

How  Affected  by  Recitals  In  Municipal  Bonds.  See  Munic.  Corp.,  42, 43. 
BONDS. 
Municipal  Corporations— Right  of  Trustees  to  Issue  Bonds. 

1.  Where  a  municipality  has  power  to  issue  bonds  for  a  specific  purpose,  Its 
board  of  trustee*  may  issue  such  bonds  without  submitting  the  question  of  their 
issuance  to  a  vote  of  the  electors,  unless  the  charter  so  requires.  In  such  a  case 
the  municipality  acts  through  the  trustees,  wbo  are  Its  agents,  having  the  powers 
granted  it  by  the  legislature.— Town  of  Klamath  FaUs  \.  Sachs,  325. 

Power  of  Municipality  to  Issue  Negotiable  Bonds. 

2.  The  power  granted  to  a  municipality  to  "issue  bonds"  Ibr  specific  pur- 
poses implies  the  power  to  make  such  bonds  negotiable  in  form  and  character, 
particularly  where  the  charter  elsewhere  limits  the  indebtedness  that  may  legally 
be  incurred,  and  requires  every  warrant  showing  obligations  beyond  such  limit 
to  be  so  stomped  across  its  face.— Town  of  Klamath  Falls  v.  Sachs,  325. 

Recitals  in  Bonds  as  an  Estoppel— Bona  Fide  Holders. 

8.  Recitals  in  municipal  public  improvement  bonds  that  they  were  issued 
by  virtue  of  a  designated  ordinance,  giving  its  date  and  title,  puts  purchasers 
upon  inquiry  touching  the  provisions  and  the  exact  legal  purposes  of  the  ordi- 
nance, and  whether  It  i«  sanctioned  by  the  charter,  and  a  recital  that  the  bonds 
were  Issued  In  pursuance  of  the  charter  Is  not  binding  on  the  city,  for  the  latter 
recital,  being  as  to  a  matter  of  law,  cannot  act  as  an  estoppel ;  but  recitals  in 
such  bonds  that  all  acts  required  as  conditions  precedent  to  their  issue  have 
been  performed,  will  estop  the  municipality  from  asserting,  as  against  innocent 
holders,  that  such  conditions  were  not  performed,  as,  that  the  Improvements  had 
not  been  completed,  or  that  the  work  was  not  properly  done.— Town  of  Klamath 
Falls  v.  Sachs,  325. 

BONDS  FOR  DEEDS. 

Effect  of  Obligee  Buying  Superior  Title.  See  Vendor  &  Purchaser,  3. 
Tender  of  Deed  and  Payment  of  Note— When  are  Dependent  and  When  are 
Independent  Covenants.    See  Vendor  and  Purchaser,  4. 
Rescission— Defective  Title  to  Small  Part  of  Tract,    See  Vend,  and  Pur.,  6. 

BOUNDARIES. 
Public  Lands— Boundary  of  Patent  is  Meander  Line. 

1.  Where  a  government  surveyor  omits  to  include  In  his  survey  large  tracts 
of  land  lying  between  the  meander  line  and  the  streams  or  bodies  of  water  mean- 
dered, the  patents  for  the  adjoining  lots,  though  referring  to  the  official  plat  of 
the  survey,  are  grants  merely  of  the  premises  limited  by  such  meander  line,  and 
do  not  convey  title  clear  to  the  waters  edge.— Little  v.  Phersoti,  51. 

Public  Surveys— Meander  Link  as  Boundary. 

2.  Where  a  stream  or  lake  Is  meandered  by  public  surveys,  its  shore  becomes 
the  real  boundary  of  the  abutting  fractional  lots,  and  not  the  meandered  line 
as  surveyed,  If  there  is  found  to  be  a  discrepancy  between  the  two.— French  Live 
Stock  Cbmpany  v.  Springer,  312. 

BURDEN  OF  PROOF.    See  Evidence,  8,  9, 10. 

CASES  FROM  THE  OREGON  REPORTS  Applied,  Approved,  Cited,  Distin- 
guished, Followed,  and  Overruled  In  this  Volume.    See  Oregon  Cases. 

CATTLE. 

Right  of  to  Graze  on  Un fenced  Lands.    See  Trespass. 
CENSUS. 
Taking  Judicial  Notice  of. 

Courts  of  Justice  take  official  notice  of  the  results  of  both  a  state  and  a  federal 
census.— Stratton  v.  Oregon  City,  409. 

CERTIFICATE 

Of  Judge  to  Transcri  pt  of  Testimony  Under  Act  of  1893.    See  Appeal,  8. 
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challenge 

To  Juror  for  Actual  Prejudice.    Practice.    8oe  Trial,  8,  4. 
CHANGE  OF  VENUE. 

Waiver  of  Objections  to  by  Appearing.    See  Venue. 
CHARGING  JURY. 

Time  Within  Which  to  Submit  Desired  Instructions.    See  Trial,  15, 16. 

Limit  of  Urging  Jury  to  Agree— Prejudice.    See  Trial,  20. 

CHARTERS  OF  CITIES. 

Harney  Charter  1891,  Section  6  (Subd.  2).— State  v.  Haines,  882. 

ci«mn«h  won,,  r«K««#^  iuoq  (Section   9)  Town  of  Klamath  Falls  v.  Sachs, 
Klamath  Falls  Charter  1898 1 8ectlon  u  J    325^34*. 

Oregon  City  Charter  1896 {1^^  ^}stratton  v.  Oregon  City,  409-413. 
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Charter  1898 


Charter  1898 


f  Section  981 
Section  99 

lertlra  121    °°°k  v'  <*&  °f  A"**™** m- 
Section  125  J 

Section  181— Mall  v.  dtp  of  Portland,  98. 
Section  115— Nottage  v.  City  of  Portland,  422. 

tle^tioSii}^^-^^^ 


CIRCUIT  COURTS. 

Power  to  Grant  Wife  an  Allowance  Pending  Determination  of  Suit  for  Sepa- 
rate Support.    See  Courts,  3. 
Jurisdiction  Over  City  Offenses  is  Appellate  Only.    See  Courts,  2.; 

CITIES.   Same  as  Municipal  Corporations. 

CLAIM  OF  TITLE 

As  a  Necessary  Element  of  Adverse  Possession.    See  Adv.  Poss.,  8,  4. 

CODE  CITATIONS.    Same  as  Statutes  op  Oregon. 

COLLATERAL  ATTACK 

Cannot  be  Based  on  Defects  in  the  Complaint.    See  Judgments,  1. 

Cannot  be  Founded  on  Erroneous  Judgment.    See  Judgments,  2, 3. 

On  Order  Appointing  Receiver  for  Corporation.    See  Receivers,  1. 

On  Jurisdiction  of  Council  to  Order  Improvements.    See  Munic.  Corp.,  81. 

COLOR  OF  TITLE. 

Necessity  of  to  Establish  Adverse  Possession.    See  Adv.  Poss.,  3,  4. 

COMPETENCY  of  Evidence.    See  Evidence,  12-17. 

CONFESSIONS 

Made  Without  Being  Warned  Not  Admissible.    See  Criminal  Law,  34. 

CONFIDENTIAL  RELATIONS.    See  Attorney  &  Client,  3. 

CONSENT. 

Rape— When  Complaint  is  Immaterial.    See  Criminal  Law,  22. 

CONSPIRATORS. 

Declarations  of  Co-conspirator  as  Evidence.    See  Criminal  Law,  85,  50. 
Flight  of  Co-conspirator  as  Evidence.    See  Criminal  Law,  48. 
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CONSTITUTIONAL  LAW. 
Test  of  Constitutionality. 

1.  The  constitutionality  of  a  statute  must  be  determined  by  what  can  be 
done  under  it,  not  by  what  was  actually  done  in  the  case  under  consideration.— 
Hood  River  Lumbering  Company  v.  Wasco  County,  498. 

Notice  Necessary  to  Dub  Process  of  Law. 

2.  Notice  to  the  land  owner  whose  property  Is  to  be  appropriated  for  public 
use,  and  an  opportunity  to  be  heard  as  to  whether  his  properly  shall  be  taken 
at  all,  are  necessary  elements  of  every  lawful  exercise  of  the  right  of  eminent  do- 
main—without them  there  is  not  "due  process  of  law."— Hood  River  Lumbering 
Company  v.  Wasco  County,  498. 

8.  Laws,  1889,  p.  106,  g  1,  providing  that  the  county  court  may  declare  an 
unnavlgable  stream  lying  within  the  county  a  public  highway  for  the  floating 
of  logs  and  transportation  of  lumber,  and  direct  the  widening,  deepening,  ana 
other  Improvements  of  such  stream  so  as  to  render  it  lit  for  the  purpose*  In- 
tended ;  and  section  2,  providing  that  in  case  any  land  owuer  does  not  consent 
to  such  use  of  the  stream  and  the  making  of  Improvements,  with  the  right  to 
pass  along  the  banks  for  the  purpose  of  doing  the  work  and  properly  managing 
the  use  or  such  highway,  ana  the  taking,  at  a  fair  rate  of  compensation,  of  such 
timber  and  other  materials  along  the  bed  and  banks  of  the  stream  as  may  be 
necessary  for  the  construction  and  repair  of  the  improvements,  and  grant  the 
same  to  the  county  on  application,  the  county  court,  on  failure  to  purchase 
such  rights,  shall  appoint  viewers  to  examine  such  stream,  and  allow  damages, 
If  any,  to  the  owner,  and  such  owner  may  appeal  from  the  allowance  of  damages 
within  twenty  days  after  the  adoption  by  the  court  of  the  report-*re  void,  so 
Car  as  they  authorize  the  taking  of  private  property,  since  no  provision  Is  made 
for  notice  to  the  nonconseutlng  land  owner  of  the  proceedings  for  appropriation, 
or  an  opportunity  given  him  to  defend  as  a  matter  or  right.— Hood  River  Lumber* 
ing  Company  v.  Wasco  County,  498. 

Subject-Matter  of  Act  in  Title. 

4.  Laws,  1889,  p.  401,  entitled  "An  act  to  reincorporate  the  Town  of  Marsh- 
field,"  section  56  of  which  provides  for  the  election  of  a  recorder,  who  may  exer- 
cise the  powers  and  perform  the  functions  of  a  Justice  of  the  peace.  Is  not  in 
derogation  of  the  Oregon  Constitution,  article IV,  \  20,  providing  that  "Every  act 
Hhall  embrace  but  one  subject  and  matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title."— Clemmensen  v.  Peterson,  47. 

5.  The  subject-matter  of  ratifying  and  validating  prior  void  proceedings  for 
street  improvements  1b  germane  to  the  title,  "An  act  to  incorporate  the  City  of 
Portland,  and  provide  a  charter  therefor."— Nottage  v.  City  of  Portland,  589. 

Local  Laws—Justices  of  the  Peace. 

The  provisions  of  the  act  incorporating  the  Town  of  Marshfleld  (Laws, 


1889.  p.  404,  \  56),  investing  the  recorder  with  the  powers  of  a  Justice  of  the  peace 
thin  the  limits  of  the  town,  are  not  within  the  prohibition  of  the  Oregon  Con- 


with 


stltution,  Article  IV,  3  20,  subd.  1,  against  local  laws  regulating  Jurisdiction  and 
duties  of  Justices  of  the  peace:  or  Article  VII,  \  1,  declaring  that  Justices  of  the 
peace  may  be  invested  with  limited  Judicial  powers,  and  municipal  courts  may 
be  created  to  administer  the  regulations  of  Incorporated  towns  and  cities.  These 
clauses  do  not  refer  to  the  territorial  Jurisdiction  of  the  magistrate,  but  to  the 
classes  of  cases  over  which  he  may  preside.— Clemmensen  v.  Peterson,  47. 

Mechanic's  Lien— Posting  Notice— Constitutionality. 

7.  Section  3G72,  Hill's  Ann.  Laws,  providing  that  where  buildings  or  improve- 
ments are  constructed  on  land  with  the  owner's  knowledge,  the  interest  of  the 
owner  shall  be  subject  to  the  lien,  unless  within  three  days  after  notice  of  the 
construction  he  gives  notice  In  writing,  posted  on  the  land,  that  he  will  not  be 
responsible  for  the  Improvement,  Is  not  unconstitutional  on  the  ground  that  it 
permits  a  Hen  to  attach  without  the  consent  of  the  owner,  since  It  prescribes  only 
what  shall  be  evidence  of  the  owner's  consent.— Title  Guarantee  Cb.  Y.Wrenn,  tt£. 

Mechanics'  Liens— Constitutionality  of  Attorney's  Fee. 

8.  Section  8677,  Hill's  Ann.  Laws,  providing  that  In  suits  to  enforce  mechanics' 
Hens  the  court  on  entering  Judgment  for  plaintiff,  may  allow  a  reasonable  attor- 
ney's fee,  is  not  unconstitutional  on  the  ground  that  it  denies  defendant  the  equal 
protection  of  the  law  by  discriminating  between  plaintiff  and  defendant.— Title 
Guarantee  Company  v.  Wrenn,  62. 

Municipalities— Constitutionality  of  Installment  Payments. 

9.  The  statute  of  1893.  p.  171.  commonly  known  as  the  Bancroft  Bonding  Act, 
providing  that,  where  cities  of  twenty-flve  hundred  inhabitants  improve  a  street 
at  the  expense  of  abutting  property,  the  owners  thereof  whose  assessments  exceed 
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125  may  pay  Huch  assessments  in  Installments,  and  the  city  may  Issue  interest- 
bearing  bonds  for  the  amount  of  deferred  assessments  to  pay  for  such  improve- 
ments, is  not  unconstitutional  as  in  violation  of  the  State  Constitution,  Article  I. 
1 82,  or  Article  IX,  g  1.  since  those  sections  do  not  apply  to  assessments  for  street 
improvements.  Nor  is  that  law  an  abuse  of  legislative  discretion,  it  being  com- 
petent in  cases  of  public  improvements  to  divide  the  property  owners  into  classes 
and  provide  a  method  of  payment  that  shall  be  uniform  in  each  class.— Ladd  v. 
Gambell,  888. 

Idem. 

10.  Nor  is  the  said  bonding  act  unconstitutional  because  the  taxpayers  at 
large  must  pay  the  interest  on  the  bonds  therein  provided  for,  since  the  consti- 
tution requires  equality  and  uniformity  only  in  the  levy  and  collection  of  taxes, 
and  does  not  apply  to  the  distribution  of  revenue.— Ladd  v.  Gambell,  384. 

Retrospective  Curative  Legislation. 

11.  Section  156  of  the  Portland  citv  charter  of  1888  (Laws,  1888,  p.  168.  g  156). 
which  provides  that  if,  upon  the  completion  of  any  street  improvement,  the  cost 
of  which  has  been  declared  by  the  common  council  to  be  a  charge  upon  the  ad- 
jacent property,  any  assessments  levied  to  pay  therefor  shall  have  been  or  may 
thereafter  be  found  or  adjudged  to  be  Invalid  for  any  reason  whatever,  whether 
Jurisdictional  or  otherwise,  the  city  shall  then  have  power  to  bring  an  action  in 
the  circuit  court  against  the  owners  of  the  several  parcels  of  land  upon  which 
the  cost  of  such  improvement  has  been  charged,  and  recover  from  such  owners 
their  respective  portions  of  the  cost  of  such  improvement,  and  of  the  costs  and 
disbursements  of  such  action,  and  that  a  lien  therefor  shall  be  declared  upon  the 
premises  assessed  for  such  improvement,  is  not  unconstitutional  as  authorizing 
a  personal  Judgment  against  the  owner,  and  imposing  obligations  on  him  not 
provided  for  in  the  charter  at  the  time  of  the  improvement,  since  it  does  not 
contemplate  a  personal  Judgment  against  the  property  owner  which  may  be 
generally  enforced  against  his  property,  but  authorizes  the  recovery  of  a  Judg- 
ment against  the  property  owner  to  be  enforced  only  against  the  property  liable 
for  such  improvement.— Nottage  v.  City  of  Portland,  540. 

Notice— Due  Process  op  Law. 

12.  Such  an  act  is  not  void  as  authorizing  a  taking  of  property  without  notice 
and  an  opportunity  to  be  heard  on  the  validity  of  the  assessment,  where  the 
owner  originally  had  notice  of  the  proceedings,  and  was  accorded  an  opportunity 
to  be  heard  on  the  amount  he  should  pay.  If  an  opportunity  for  a  hearing  Is 
granted  at  some  stage  of  the  proceedings  there  is  not  a  taking  without  due  pro- 
cess of  lav?.— Nottage  v.  City  of  Portland,  540. 

Usurpation  of  Judicial  Authority. 

18.  Nor  is  such  an  act  void  as  an  overturning  of  the  past  and  future  decisions 
of  the  courts,  it  is  simply  an  exercise  of  the  legislative  power  to  dispense  with 
nonessentials.— Nottage  v.  City  of  Portland,  540. 

Legislative  Power  to  Cure  Defective  Assessments. 

14.  In  the  absence  of  a  constitutional  restriction  a  legislature  may  validate 
taxation  or  assessment  proceedings  which  have  been  carried  on  in  a  way  not 
provided  by  law,  but  in  a  way  that  might  have  been  originally  adopted,  and  may 
also  retrospectively  declare  Immaterial  statutory  requirements  that  might  have 
been  dispensed  with  in  the  first  instance.—  Nottage  v.  City  of  Portland,  539. 

15.  It  is  within  the  power  of  the  legislature  to  cure  proceedings  for  a  street 
improvement  that  are  void  because  based  on  a  petition  that  did  not  have  the 
requisite  number  of  signers,  for,  if  the  legislature  had  chosen,  it  could  have  pro- 
vided for  making  the  Improvement  without  any  petition  whatever.— Nottage  v. 
City  of  Portland,  588. 

CONSTITUTION  OF  OREGON. 

a**i~ia       i  /Section  12    State  v.  Andrews,  881. 
Arucle       x  1  Section  82    Ladd  v.  Gambell,  393,  387. 

Section  20  {  ^^^ZLZ^g9™'  47»  *' 
Article  lyl^tinnn}       P  ' 

(SubdV 1)   }  ^lemmeruen  v-  Peterson,  47,  50. 

ArtlrlA  VTT    (taction    1  i  Clemmensen  v.  Peterson,  47,  50. 
Article  Vll    section    l  ig^^  v>  jjaines,  382. 

Article  IX    Section   1    Ladd  v.  Gambell,  388, 387. 
CONSTRUCTION  OF  STATUTES.    Same  as  Statutes. 
CONSTRUCTIVE  FRAUD.   See  Fraud,  1, 8. 
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continuance. 

Absent  Witnesses. 

1.  Where  it  is  desired  to  postpone  a  trial  to  secure  the  presence  of  certain  witr 
ne8ses  it  should  be  shown  what  the  testimony  Is  expected  to  be,  and  wherein  It 
will  be  material.— State  v.  Wong  Gee,  27tf. 

2.  And  In  case  of  a  witness  who  has  been  subpoenaed,  but  has  unexpectedly 
left,  an  attachment  of  his  person  should  be  asked  before  asking  for  a  postpone- 
ment or  recess.— State  v.  Birchard,  484. 

CONTRACTS. 
Construction  of  Contract  to  Enter  Public  Land. 

1.  A  person  holding  a  contract  to  purchase  lands  from  one  supposed  to  be  the 
owner  executed  a  bond  to  convey  them  to  another  as  soon  as  he  procured  the 
title.  The  lands  were  afterwards  discovered  to  be  public  lands,  ana  the  parties 
to  the  latter  contract  then  agreed  that  the  obligee  In  the  bond  should  obtain 
title  by  filing  on  the  lands  as  a  homestead,  and  pay  his  vendor  the  price  origin- 
ally stipulated,  less  any  damages  which  the  latter  might  recover  for  the  failure  of 
title  from  the  supposed  owner  who  executed  the  original  contract.  Held,  that 
the  agreement  did  not  contemplate  that  the  obligee  should  procure  the  title  from 
the  government  for  the  benefit  of  his  vendor,  and  hence  was  not  against  public 
policy,  as  in  violation  of  Rev.  St.  U.  S.  \\  2200,  2201,  requiring  the  flier  of  a  home- 
stead entry  to  make  affidavit  that  the  entry  is  for  actual  settlement  and  cultiva- 
tion, and  not  for  any  other  person.— Frink  v.  Hoke,  17. 

Contract  to  Sell  Land— Dependent  Covenants— Tender  of  Deed. 

2.  Where  a  vendor  agrees  to  convey  real  property  upon  the  payment  of  a 
note — no  possession  of  the  land  having  been  given— the  tender  of  a  deed  and  the 
payment  are  mutually  dependent  covenants,  and  full  compliance  with  the 
contract  by  the  vendor  is  necessary  before  the  note  can  be  enforced.— Sayre  v. 
Mohney,  141. 

Vendor  and  Purchaser— Independent  Covenants— Tender  of  Deed. 

3.  In  the  case  of  a  contract  to  convey  land  on  payment  of  a  sum  of  money, 
the  tender  of  a  deed  Is  not  a  condition  precedent  to  an  action  for  the  money, 
where  the  vendee  has  entered  into  possession.  Under  such  circumstances  the 
occupation  of  the  land  is  a  consideration  for  the  promise  to  pay.— Sayre  v. 
Mohney,  141. 

Rescission  for  Partial  Failure  of  Title. 

4.  A  bond  for  a  deed  provided  for  a  conveyance  of  a  perpetual  right  of  way  to 
the  obligees,  but,  If  a  third  party  should  close  up  a  portion  of  the  right  of  way 
belonging  to  him,  then  the  obligor  would  give  a  private  right  of  way.  Held 
that,  as  the  bond  provided  for  a  contingency  which  might  affect  the  right  of  way, 
the  obligees  had  no  Just  cause  for  rescinding  the  contract  of  purchase,  unless 
they  were  injured  by  such  third  party  obstructing  the  way,  and  evidence  that 
they  were  not  thereby  injured  was  admissible.— Sayre  y.  Mohney,  141. 

Construction  of  Paving  Contract. 

5.  A  paving  contract  providing  that  the  pavement  "shall  be  guaranteed  for 
five  years  from  the  date  when  It  is  opened  to  traffic,  and  during  said  period  all 
defects  In  the  pavement  due  to  its  proper  use  as  a  roadway  shall  be  repaired  and 
made  good  by  the  contractor  at  his  own  expense,"  is  only  a  guaranty  of  the 
faithful  compliance  with  the  contract,  and  not  an  agreement  to  maintain  the 
pavement  in  repair  for  five  years.  For  the  payment  of  such  a  contract  the  city 
may,  under  its  charter,  levy  an  assessment  on  the  property  benefited,  under 
Laws,  1891,  p.  823—  Allen  v.  City  of  Portland,  422. 

Obligation  of  Contract— Vested  Right  of  Action. 

6.  There  is  no  "contract"  between  a  city  and  a  property  owner  therein  that 
the  city  will  return  him  the  amount  that  he  has  paid  it  on  a  void  street  assess- 
ment, and  consequently  such  owner  cannot  have  any  vested  right  to  recover  such 
payment.  There  are  no  vested  rights  in  either  defenses  or  rights  of  action  based 
on  mere  informalities.— Nottage  v.  City  of  Portland,  640. 

CONTRIBUTORY  NEGLIGENCE. 

Grazing  Stock  by  Unboarded  Barbed  Wire  Fence.    See  Negligence,  1. 
CORPORATIONS. 
Good  Faith  of  Directors. 

1.  In  a  suit  to  set  aside  a  public  sale  of  corporate  property  because  the 
directors  had  not  acted  in  good  faith  in  the  matter  It  appeared  that  the  directors 
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made  several  unsuccessful  attempts  to  find  purchasers*  that  one  of  the  creditors 
visited  nonresident  parties,  whom  he  unsuccessfully  tried  to  Interest;  and  that 
several  persons  were  taken  to  view  the  property.  The  directors  refused  a  prop- 
osition to  give  a  broker  an  exclusive  right  to  sell  for  a  certain  period,  but  in- 
formed him  that  they  would  entertain  propositions  from  purchasers  procured 
by  him.  Held  sufficient  to  show  that  the  directors  made  reasonable  efforts  to 
dispose  of  the  property  at  private  sale.— Patterson  v.  Portland  Smelting  Work*,  96. 

Sale  of  Corporate  Property— Sufficiency  of  Notice. 

2.  A  public  sale  of  corporate  property,  described  by  metes  and  bounds,  will 
not  be  set  aside  because  the  advertisement  did  not  show  the  improvements,  if 
there  is  no  evidence  that  if  it  had  been  more  fully  described  It  would  have  brought 
a  greater  sum  than  was  realized.— Patterson  v.  Portland  Smelting  Works,,  96. 

Sale  of  Corporate  Property  by  Directors—Terms. 

8.  A  sale  of  corporate  property  will  not  be  set  aside  on  the  ground  that  the 
advertisement  discouraged  bidders  by  providing  that  the  sale  should  be  for  cash, 
since  the  directors  could  sell  on  no  other  terms.— Patterson  v.  Portland  Stnelting 
Works,  96. 

Power  of  Directors  to  Sell  Corporate  Property. 

4.  Where  stockholders  confer  on  the  directors  the  power  of  disposing  of  corpo- 
rate property,  the  directors  may  delegate  the  performance  of  purely  ministerial 
duties  connected  with  the  sale  to  the  president  and  secretary,  ii  the  discretionary 
matters  are  reserved  under  the  control  of  the  directors.— Patterson  v.  Portland 
Smelting  Works,  96. 

Mortgage  to  Director. 

5.  Notwithstanding  the  fiduciary  relation  that  exists  between  a  stockholder 
or  director  and  his  corporation,  he  may  loan  It  money,  taking  its  property  as 
security,  or  he  may  buy  the  corporate  property  at  a  sale  held  to  pay  its  debts,  but 
the  transaction  must  be  unquestionably  fair,  and  the  burden  or  proof  as  to  that 
rests  on  the  lender  or  buyer.— Patterson  v.  Portland  Smelting  Works,  97. 

Sale  of  Corporate  Assets— Adequacy  of  Consideration. 

6.  The  engineer  in  charge  of  the  construction  of  a  smelting  plant  testified 
that  it  cost  365,000.  An  expert  testified  that  it  could  be  duplicated  for  $25,000.  In 
addition  to  the  original  cost,  $20,000  was  expended  In  Improvements,  but  a  part 
of  the  buildings  and  machinery  was  in  bad  repair,  and  the  cost  of  materials  and 
the  tall  in  the  price  of  the  product  made  the  operation  of  the  plant  unprofitable. 
Held,  that  purchasers  of  the  plant  at  $9,500  paid  full  value  therefor.— Patterson  v. 
Portland  Smelting  Works,  97. 

Receivers  for  Corporations— Collateral  Attack. 

7.  The  appointment  ot  a  receiver  for  an  insolvent  corporation  on  the  direct 
application  of  a  stockholder,  in  a  suit  brought  for  the  sole  purpose  of  closing  up 
the  affairs  of  the  corporation,  Is  not  subject  to  collateral  attack  where  the  court 
had  Jurisdiction  of  the  corporation,  since  the  subject-matter  was  within  its  Juris- 
diction, under  Hill's  Ann.  Laws,  \  1061,  authorizing  the  appointment  of  a  receiver 
for  an  Insolvent  corporation  in  any  civil  action  or  proceeding  against  it.— McNary 
v.  Bush,  114. 

Notes— Ultra  Vires  Indorsement  by  Corporation. 

8.  The  production  of  notes  and  proof  of  defendant  corporation's  indorsement 
thereon  in  an  action  by  the  original  payee  does  not  raise  the  presumption  that 
such  indorsements  were  made  In  the  usual  course  of  business,  when  the  plaintiff 
himself  testified  to  the  facts  and  circumstances  surrounding  their  execution  and 
Indorsement,  which  rebutted  any  presumption  which  might  otherwise  have  atr 
tached  by  the  production  of  the  notes  and  proof  of  the  Indorsement.— Carney  v. 
Duntway,  131. 

Petition  for  Street  Improvement—Signature  of  Corporation. 

9.  A  signature  to  a  petition  for  a  street  Improvement  In  the  name  of  a  corpo- 
ration by  a  given  person  is  sufficient  to  bind  the  property  signed  for,  though  the 
title  is  held  In  trust  for  the  corporation  by  two  or  the  directors.— A  lien  v.  City  of 
Portland,  421. 

Idem— Necessity  for  Corporate  Seal. 

10.  A  seal  Is  not  necessary  to  the  validity  of  the  signature  of  a  corporation  to 
a  petition  for  a  street  improvement,  unless  there  is  a  requirement  that  all  peti- 
tioners shall  sign  under  seal. 

Signature  of  Church  Corporation. 

11.  The  signing  of  a  petition  for  a  street  improvement  as  "Wardens  and 
Vestry  of  Trinity  Parish,  by  James  Laidlaw,  Clerk,"  Is  a  sufficient  signing  of  the 
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name  of  a  corporation  whose  true  name  Is  "Rector.  Wardens  and  Vestrymen  of 
Trinity  Parish,  Portland,"  where  it  appears  that  the  clerk  was  duly  authorized 
by  resolution  to  sign  the  petition.— Allen  v.  City  of  Portland,  421. 

COSTS. 

Right  to  Costs. 

Costs  follow  the  Judgment  regardless  of  the  reason  for  its  rendition;  thus, 
where  an  appeal  was  taken  from  a  Justice's  court  to  the  circuit  court  and  the 
case  there  dismissed,  the  successful  party  is  entitled  to  cost*  and  disbursements 
without  reference  of  the  reason  for  the  dismissal.— Fry  v.  Hubner,  18*. 

COUNTERCLAIMS 

Must  be  Pleaded  to  be  Available.    See  Pleading,  10. , 
COURTS. 
Power  to  Cobhect  Verdict. 

1.  A  verdict  which  allows  a  part  of  defendant's  counterclaim  in  an  action 
for  goods  sold  and  delivered,  and  directs  him  to  return  all  unsold  goods  in  his 
possession  to  the  plaintiff*,  is  void,  and  the  court  has  no  authority  to  reject  as 
surplusage  the  direction  for  a  return  of  the  goods  and  enter  a  money  Judgment 
for  defendant  for  the  amount  allowed  him  by  the  verdict.— Parlin  v.  Burnett,  568. 

Jurisdiction  of  Circuit  Court  Over  City  Offences. 

2.  Where  the  legislature  has  established  a  city  court  to  try  offenders  against 
the  charter  and  ordinances  of  a  municipality,  the  Jurisdiction  of  such  court  is 
exclusive  in  the  first  instance,  and  the  circuit  court  can  only  review  the  pro- 
ceedings.—State  v.  Haines,  879. 

Suit  by  Wife  for  Support— Allowance  Pendente  Lite. 

3.  In  a  suit  by  a  wife  against  her  husband  for  separate  support  under  the 
act  of  1888  (Laws,  1889,  p.  92,  gg  2, 3),  the  court  cannot  make  an  allowance  for  the 
wife's  counsel  fees,  nor  for  her  support  pendente  lite.— Therkelsen  v.  Therkelsen,!  o. 

Duty  of  Court  in  Determining  Motion  for  a  New  Trial. 

4.  In  passing  on  an  application  for  a  new  trial  it  is  the  duty  of  the  judge  to 
weigh  the  whole  case,  ana,  if  it  then  appears  that  the  verdict  Is  against  the  clear 
weight  of  the  evidence,  or  that  the  Jury  has  acted  unreasonably  or  from  improper 
motives,  or  has  been  misled  or  misdirected,  a  new  trial  should  be  granted.— Series 
v.  Series,  289. 

Supreme  Court— Excusing  Payment  of  Fees. 

5.  The  supreme  court  cannot  relieve  a  party  from  the  payment  of  the  fees  re- 
quired by  law  to  be  paid  to  the  state,  unless  such  power  is  specially  conferred.— 
Therkelsen  v.  Therkelsen,  76. 

Power  of  Supreme  Court  to  Modify  Judgment. 

tf.  The  supreme  court  may  modify  a  Judgment  in  a  law  action  by  remitting 
the  excess  where  It  Is  apparent  from  the  record,  or  reverse  the  case  If  the  reduc- 
tion be  not  accepted.— iHrst  National  Bank  v.  Mack,  123. 

Mandate— Interest  on  Judgment. 

7.  On  affirmance  of  a  Judgment  on  appeal  the  mandate  should  direct  the 
lower  court  to  give  Judgment  for  the  amount  of  the  original  judgment,  with 
Interest  thereon  from  the  time  interest  began,  but  it  should  not  include  as  part 
of  the  principal.  Interest  on  the  amount  of  interest  due  when  the  Judgment  was 
first  rendered.— Brauer  v.  City  of  Portland,  471. 

Right  to  File  Petition  for  Rehearing. 

8.  A  party  against  whom  a  case  is  decided  has  a  right  to  petition  for  a  rehear- 
ing, though  such  adverse  decision  was  rendered  on  a  rehearing  which  reversed 
the  original  holding.— Brauer  v.  City  of  Portland,  471. 

Appeal— Sufficiency  of  Complaint. 

9.  The  supreme  court  will  sustain  a  Judgment  entered  in  favor  of  defendant 
notwithstanding  the  verdict,  where  it  appears  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  though  the  objection  is  raised  for 
the  first  time  in  the  appellate  court,  and  the  trial  court  based  its  Judgment  on 
another  ground.— fry  v.  Hubner,  184. 

Appeal— Federal  Question. 

10.  A  state  supreme  court  will  not  pass  on  an  assignment  of  error  which  in- 
volves a  question  under  the  federal  constitution,  where  such  question  Is  raised 
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for  the  first  time  in  the  supreme  court,  unless  by  fair  inference  and  intendment 
it  may  be  said  to  exist  in  the  record  as  made  by  the  parties  in  the  trial  court— 
Allen  v.  City  of  Portland,  422. 

COVENANTS. 

Eviction  Constituting  a  Breach  of  a  Covenant  of  Title. 

1.  A  grantee  Is  evicted,  so  that  there  is  a  breach  of  the  covenant  of  warranty 
in  his  deed,  where  suit  has  been  commenced  by  the  government  to  cancel  the 
patent  to  his  grantor  and  the  land  has  been  withdrawn  from  entry  or  sale,  It 
being  wild  and  unoccupied.  In  such  a  case  the  possession  will  presumptively 
follow  the  paramount  title  thus  asserted  by  the  government.— Jennings  v.  Kier- 
nara,  310. 

Pleading  Breach  of  Covenant  of  Warranty. 

2.  A  complaint  for  breach  of  a  covenant  of  warranty  may  designate  in 
general  terms  the  particular  paramount  title  under  which  the  covenantee  was 
evicted  and  that  an  eviction  was  had  by  reason  thereof  without  attempting  to 
describe  the  manner  of  eviction  or  by  what  particular  means  It  was  accomplished. 
—Jennings  v.  Kiernan,  349. 

Evidence  of  Paramount  Title. 

'8.  In  an  action  for  the  breach  of  a  covenant  of  warranty,  a  decree  canceling 
the  government  patent  in  a  suit  between  the  United  States  and  the  patentee  of 
the  lands  in  question,  to  which  plaintiff's  grantor  was  not  a  party,  though,  under 
a  prior  contract  of  purchase,  he  had  taken  a  deed  of  the  property  pending  the  suit 
and  without  knowledge  thereof,  is  not  evidence  of  a  paramount  title,  unless  it 
also  appears  that  the  government  had  no  knowledge  of  the  title  or  Interest  of 
such  grantor,  or  that  it  had  some  other  valid  excuse  for  not  making  him  a  party. 
— Jennings  v.  Kieman,  350. 

Meaning  of  a  Covenant  of  Warranty. 

4.  A  covenant  to  warrant  and  defend  a  title  is  an  engagement  to  protect  the 
vendee  against  all  claims  by  the  vendor  and  his  heirs  as  well  as  against  all  para- 
mount titles,  but  it  is  not  an  agreement  to  protect  him  against  the  tortious  In- 
terference of  third  persons.— Poley  v.  Ixicert,  lfltt. 

CRIMINAL  LAW  AND  EVIDENCE. 
Criminal  Law,  1-38. 
Criminal  Evidence,  30-50. 
Receiving  Stolen  Goods— Description  in  Indictment. 

1.  An  Indictment,  under  Section  1774  of  Hill's  Ann.  Laws,  for  receiving  stolen 
property  sufficiently  describes  it  as  "two  horses  and  thirty  mares  and  twenty 
geldings,  *  *  »  then  and  there"  the  personal  property  of  the  prosecuting  wlt- 
ness.— State  v.  Hanna.  105. 

Indictment  Naming  Thief  Receiving  Stolen  Goods. 

2.  Under  statutes  like  Section  1774,  Hill's  Ann.  Laws,  which  make  a  sub- 
stantive offense  of  receiving  and  concealing  stolen  property  knowing  it  to  have 
been  stolen,  it  is  not  necessary  to  name  the  thief  in  the  indictment,  but  it  may 
be  alleged  that  the  property  was  then  lately  before  stolen.— State  v.  Hanna,  lto. 

Larceny— Allegation  of  Asportation. 

3.  An  indictment  charging  that  defendant  did  "unlawfully  and  feloniously 
take,  steal,  and  carry  in  a  dwelling  house,  one  twenty-dollar  gold  piece,"  etc.. 
is  sufficient  to  sustain  a  conviction,  notwithstanding  the  omission  of  the  word 
"away,"  after  the  word  "carry."— State  v.  Witt,  280. 

Indictment  for  Forgery— Allegation  of  Intent. 

4.  Under  Hill's  Ann.  Laws,  ?  1816,  prescribing  that  where  the  Intent  to  injure 
or  defraud  is  necessary  to  constitute  a  crime  it  shall  be  sufficient  to  allege  in  the 
indictment  therefor  an  Intent  to  Injure  or  defraud,  without  naming  therein  the 
particular  person  intended  to  be  Injured  or  defrauded,  construed  with  the  forms 
of  Indictment  for  forgery  (Id.  p.  1004,  Nos.  15, 16),  an  indictment  for  forgery  need 
not  name  the  party  intended  to  be  injured  or  defrauded.— State  v.  McElvain,  365. 

Indictment  for  Assault  with  Intent  to  Kill. 

5.  An  indictment  charging  that  "defendant  did  unlawfully  and  feloniously 
assault  one  D.  with  a  dangerous  weapon  with  intent  to  kill  by  *  *  *  shooting 
at  him  with  a  loaded  pistol  which  he  held  within  shooting  distance,  and  pointed 
at  D.,"  charges  that  defendant  shot  at  D  with  the  intention  of  killing  him,  and 
not  that  he  Intended  to  kill  D  by  shooting  at  him.— State  v.  Lavery,  402. 

35  Or.— 41. 


624  Criminal  Law  and  Evidence. 

Indorsing  Witnesses'  Names  on  Indictment. 

6.  Where  an  Indictment  Is  set  aside,  and  the  case  resubmitted  to  the  same 
grand  Jury,  a  subsequent  indictment  found  under  such  resubmission  must  eon- 
tain  the  names  of  the  witnesses  examined  when  the  first  indictment  was  found, 
as  well  as  the  names  of  those  examined  when  the  second  one  was  found. — State 
v.  Andrews,  388. 

Time  for  Moving  Against  Indictment. 

7.  Under  Hill's  Ann.  Laws,  fy  1814, 1315,  providing  that  an  objection  to  an 
indictment  on  the  ground  that  it  is  not  properly  indorsed  must  be  made  at  the* 
time  of  arraignment,  the  right  to  move  must  be  exercised  before  demurring  or 
pleading.— State  v.  McElvain,  305. 

Witness  Refreshing  Memory  from  Memoranda. 

8.  It  is  competent  for  a  witness,  before  testifying,  to  refresh  his  memory 
from  memoranda  of  a  conversation,  though  they  were  not  made  by  him  but  by 
another  person  who  was  present.— State  v.  Magers,  521. 

Trial  — Continuance  for  Absent  Witness. 

9.  Refusal  to  grant  a  continuance  to  procure  a  witness  who  had  been  sub- 
poenaed, but  who  had  a  few  minutes  before  gone  from  the  court  room,  i*  not 
error,  where  no  application  was  made  for  the  arrest  of  the  witness  on  account  of 
his  absence.— State  v.  Birchard,  484. 

10.  Where  it  does  not  appear  what  certain  absent  witnesses  were  expected  to 
prove,  nor  that  their  testimony  would  be  material  If  produced,  it  was  not  an 
abuse  of  discretion  for  the  court  to  refuse  to  postpone  the  trial  until  these  wit- 
nesses could  be  obtained.— State  v.  Wong  Gee,  276. 

Trials  Bias  of  Juror. 

11.  The  ruling  of  the  trial  court  on  a  challenge  to  a  Juror  for  bias  will  not  be 
disturbed,  unless  the  juror's  disqualification  is  clearly  shown  as  a  matter  of  law. 
—State  v.  Morse,  462. 

Competency  of  Juror. 

12.  Although  a  Juror  stated  that  he  had  talked  with  persons  who  seemed 
to  have  considerable  knowledge  concerning  the  case,  and  had  an  opinion  as  to 
the  guilt  or  innocence  of  defendant  which  it  would  take  evidence  to  remove,  he  is 
nevertheless  competent,  where  it  appeared  from  his  examination  as  a  whole  that 
he  could  give  the  defendant  a  fair  trial,  and  that  his  opinion  would  readily  yield 
to  the  evidence,  if  unsupported  thereby.— State  v.  Morse,  462. 

Cross-Examination. 

18.  Where  a  defendant  has  undertaken  on  his  direct  examination  to  give  a 
general  account  of  the  occurrences  preceding  the  commission  of  the  alleged 
offence,  he  may  be  asked  on  cross-examination  as  to  details  that  he  did  not  give. 
—State  v.  Weaver,  415. 

Competency  of  Wife  as  Witness. 

14.  Section  718  of  Hill's  Ann.  Laws,  providing  that  if  a  party  offer  himself 
as  a  witness  it  shall  be  deemed  a  consent  to  the  examination  of  his  wife,  does 
not  apply  to  criminal  proceedings,  the  criminal  code  being  complete  within 
itself  (section  1366)  on  that  subject.— State  v.  McUrath,  100. 

15.  Sections  1365  and  1366  of  Hill's  Ann.  Laws,  making  a  defendant  in  a 
criminal  proceeding  a  competent  witness  at  his  own  request,  and  a  husband  or 
wife  a  competent  witness  against  the  other  by  the  consent  of  both,  mean  an 
active  consent,  and  not  such  as  may  be  implied  from  the  fact  that  the  other 
spouse  has  testified.— State  v.  McUrath,  109. 

Instructions  Must  be  Based  on  Evidence. 

16.  Instructions  as  to  failure  of  prosecutrix  in  a  rape  case  to  make  complaint 
are  not  called  for  where  there  is  no  evidence  as  to  whether  or  not  she  made  com- 
plaint.—State  v.  Bircfiard,  484. 

Time  Within  Which  to  Request  Instructions. 

17.  The  law  requires  that  requests  for  instructions  must  be  presented  a  rea- 
sonable time  before  the  Jury  shall  be  charged,  but  counsel  should  not  be  com- 
pelled to  make  such  requests  before  the  evidence  has  been  heard.— State  v.  Birch- 
ard,  484. 

Instruction  as  to  Oral  Statements. 

18.  It  was  not  error  to  Instruct  the  Jury  to  look  with  caution  on  the  evidence 
of  oral  admissions  or  verbal  statements  made  by  a  witness  or  party  where  there 
was  evidence  of  contradictory  statements  by  all  parties  concerned.— Slate  v. 
Hanna,  105. 
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Instruction— Urging  Jury  to  Agree— Prejudice. 

19.  On  a  trial  for  assault  with  Intent  to  kill,  the  Jury  having  reported  their 
disagreement,  the  court  Instructed  them  that  a  great  deal  of  time  had  been 
taken  up,  and,  if  they  did  not  agree,  the  case  would  have  to  be  tried  by  another 
Jury,  who  could  not  arrive  at  a  verdict  any  better  than  they  could;  that  it 
was  their  duty  to  agree,  if  they  conscientiously  could;  that  they  should  pay 
proper  respect  to  the  opinions  oi€»ach  other;  that  the  single  object  to  be  effected 
was  to  arrive  at  a  true  verdict,  which  could  only  be  done  by  deliberation  and 
mutual  concessions;  that  no  luror  should  violate  his  conscience,  but,  in  de- 
termining whether  his  convictions  were  sustained,  he  should  consider  the  opin- 
ions of  the  other  Jurors,  and,  if  he  could  then -conscientiously  acquiesce  in  a 
verdict,  it  was  his  duty  to  do  so.  The  jury  retired,  and  returned  a  verdict  of 
conviction.  Held,  that  the  instruction  was  erroneous  and  prejudicial  to  ac- 
cused.— SUitc  v.  Ivanhoe,  150. 

Instruction— Exhibition  ok  Obscene  Pictures  by  Partners. 

20.  In  a  prosecution  for  exhibiting  obscene  pictures,  evidence  was  introduced 
showing  that  a  tobacco  store  at  a  certain  place  was  known  as  defendant's.  It 
was  established  that  at  the  time  the  pictures  were  alleged  to  have  been  exhibited 
defendant  was  at  another  place.  The  court  charged  that  if  defendant  and  some 
other  person  or  persons  were  partners  in  the  control  of  a  place  of  business  where 
obscene  pictures  were  shown  "In  the  regular  course*  of  such  business,"  then  all  the 
persons  so  owning  said  place  or  business  would  be  guilty  of  the  offense  charged. 
Held,  that  the  instruction  was  erroneous,  (1)  because  it  assumed  that  the  pictures 
were  exhibited  in  the  "regular  course  of  business,"  while  the  exhibition  of  ob- 
scene pictures  is  a  crime,  and  hence  the  exhibition  could  not  have  been  in  the 
regular  course  of  business;  and  (2)  bf  cause  it  assumes  that,  if  defendant  was  a 
partner  in  said  store,  he  had  knowledge  of  and  acquiesced  in  the  exhibition  com- 
plained of,  though  he  was  absent  at  the  time.— State  v.  Andrews,  388. 

Rape— Propriety  of  Instruction. 

21.  There  is  no  obligation  to  instruct  a  Jury  regarding  the  character  of  a  crime 
or  as  to  the  general  effect  on  the  minds  of  those  who  hear  of  such  an  offence  hav- 
ing been  charged  against  one,  since  neither  statement  involves  any  legal  prin- 
ciple.—State  v.  Birchard,  484. 

Rape— Age  or  Consent— Failure  to  Complain. 

22.  Where  a  charge  of  rape  is  predicated  on  the  claim  that  the  female  is  under 
the  age  of  consent,  instructions  as  to  her  failure  to  make  complaint  are  not  neces- 
sary.— State  v.  Birchard,  484. 

23.  An  instruction,  In  a  prosecution  for  rape  based  on  prosecutrix  being  under 
the  age  of*consent,  that  the  Jury  should  find  defendant  guilty  If  they  found  he 
committed  the  offense  within  three  years  prior  to  finding  the  indictment  (Hill's 
Ann.  Laws,  \  1207,  prescribing  a  three-years'  limitation),  is  harmless,  though  there 
was  a  period  during  the  three  years  before  the  age  of  consent  was  raised  within 
which  she  could  have  given  her  consent:  the  evidence  showing  that  the  crime 
was  not  committed  within  such  period.— State  v.  Birchard,  484. 

Instruction  on  Credibility  of  Witness. 

24.  Hill's  Ann.  Laws,  \  845,  subd.  8,  requiring  the  court  to  instruct  the  Jury, 
on  all  proper  occasions,  "that  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others,"  is  sufficiently  compiled  with  by  an  instruction  that, 
"where  evidence  Is  given  tending  to  contradict  the  sworn  statement  of  a  witness, 
that  does  not,  of  Itself,  as  a  matter  of  law,  take  out  of  the  case  the  testimony  of 
the  witness,  but  it  goes  to  you  for  what  you  may  deem  it  worth,  as  affecting  the 
value  of  the  sworn  statements  of  the  witness  before  you;  and  it  is  for  you  to 
determine,  when  all  these  statements  are  taken  together,  how  much  importance 
you  will  attach  to  the  testimony  of  the  witness."— State  v.  Birchard,  484. 

Instruction— Testimony  of  Absent  Witnesses. 

25.  Where  a  case  is  brought  to  trial  over  the  protest  of  one  of  the  parties  by 
the  adversary  admitting  that  absent  witnesses  will,  if  present,  testify  as  claimed, 
it  Is  sufficient  to  instruct  the  Jury  that  the  admission  that  these  witnesses  would 
testify  to  certain  things  is  equivalent  to  their  testimony,  and  that  it  should  be 
considered  with  the  rest  of  the  evidence.— State  v.  Lavery,  402. 

Instruction  to  Jury. 

26.  The  refusal  of  a  requested  Instruction  in  a  prosecution  for  assault  that 
if  the  pistol  was  discharged  by  the  defendant  accidentally  the  defendant  should 
be  acquitted,  cannot  be  deemed  erroneous  on  aptx»ai  where  the  bill  of  exceptions 
does  not  purport  to  contain  any  of  the  evidence,  for  It  may  be  that  the  discharge 
of  the  pistol  was  not  a  necessary  element  of  the  offense.— State  v.  Lavery,  403. 
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Instruction  as  to  Time  of  Sunset— Judicial  Knowledge. 

27.  A  witness  testified  that  on  the  day  of  the  homicide,  "at  twilight  or  dusk, 
being  about  fifteen  minutes  after  sundown."  he  saw  defendant  and  deceased  to- 
gether in  a  buggy.  Other  evidence  showed  that  the  team  and  buggy  were  not 
taken  from  the  stable  by  defendant  and  the  deceased  until  7:80  P.  MT,  which  time 
was,  in  fact,  more  than  an  hour  after  the  sun  had  set.  Under  these  circumstances 
the  court  should  have  stated  the  hour  of  sunset  to  the  jury,  so  that  they  might 
have  considered  that  fact  in  determining  whether  the  witness  was  correct  in 
saying  he  recognized  the  persons  in  the  buggy.  Especially  is  this  proper  In  view 
of  Sections  707,  708,  Hill's  Ann.  Laws,  directing  courts  to  take  Judicial  notice  of 
the  measure  of  time,  and  section  242,  requiring  such  knowledge  to  be  declared  to 
the  Jury.— State  v.  Magcrs,  620. 

Argument  of  Counsel— Reading  Papers  Not  in  Evidence. 

28.  Defendant's  affidavit  tor  a  continuance,  where  not  offered  in  evidence, 
cannot  be  read  and  commented  on  by  the  state's  attorney  in  the  argument  to 
the  Jury.— State  v.  Morse,  462. 

Improper  Statements  of  Prosecuting  Attorney. 

29.  It  is  reversible  error  to  permit  a  prosecuting  attorney  to  purposely  reiter- 
ate to  the  jury  a  charge  not  supported  by  the  evidence,  but  where  the  judge  at 
once  warned  the  attorney  to  refrain  from  further  violation  of  the  rule,  and  di- 
rected the  jury  to  disregard  such  improper  remarks,  the  error  was  sufficiently 
corrected.  If  a  special  instruction  on  that  point  was  desired  it  should  have  been 
requested.— State  v.  Birehard,  485. 

Homicide— Effect  of  Intoxication. 

80.  In  determining  whether  a  killing  was  done  with  deliberation  or  premedi- 
tation, the  Jury  may  consider  the  voluntary  Intoxication  of  defendant  in  connec- 
tion with  the  facts  generally;  but  voluntary  Intoxication  cannot  reduce  a  killing 
to  manslaughter.— State  v.  Jl  eaver,  415. 

Harmless  Error— Effect  of  Drunkenness. 

81.  The  omission  of  the  word  "Intent"  in  a  charge  otherwise  substantially  in 
the  language  of  the  statute  (Hill's  Ann.  Laws,  \  1358)  permitting  the  jury  to  take 
into  consideration  that  the  defendant  was  intoxicated  in  determining  the  pur- 
pose, motive,  or  intent  with  which  he  committed  the  act  charged,  if  the  existence 
of  any  particular  motive,  purpose,  or  Intent  is  a  necessary  clement  to  constitute 
any  particular  species  or  degree  of  crime,  is  not  reversible  error  where  the  defend- 
ant was  charged  with  assault  with  intent  to  kill  and  was  convicted  of  only  an 
assault  with  a  deadly  weapon.— State  v.  Lavery,  403. 

Homicide— Duty  to  Instruct  on  Manslaughter. 

32.  Where  circumstantial  evidence  alone  Is  relied  on  to  prove  defendant's 
connection  with  a  homicide,  and  there  is  no  evidence  of  the  manner  of  the  killing, 
the  law  of  manslaughter  should  be  stated  to  the  jury.— State  v.  Magers,  521. 

Application  of  Rules  of  Court. 

33.  A  rule  of  court  requiring  requests  for  special  instructions  on  questions  of 
law  to  be  submitted  before  the  argument  begins  does  not  apply  to  instructions  on 
the  facts.— State  v.  Mayer*,  521. 

Statement  at  Preliminary  Examination— Confessions. 

34.  Statements  in  the  nature  of  a  confession,  made  by  defendant,  at  the  pre- 
liminary examination  before  a  committing  magistrate  without  being  advised  or 
cautioned  as  to  his  legal  rights,  were  not  voluntarily  made,  and  hence  are  inad- 
missible against  him.— State  v.  Andrews,  SOS. 

Declarations  of  Co-conspirators  not  Harmless. 

85.  The  admission  of  declarations  by  one  Jointly  Indicted  with  defendant, 
without  making  out  n  prime  f arte  case  or  conspiracy  or  common  design  between 
them,  was  not  harmless  error,  as  it  tended  to  advise  the  Jury  that  the  theory  of 
the  prosecution  that  they  were  acting  together  was  supported.— State  v.  HoacK,  224. 

Error  Harmless  if  in  Favor  of  Accused. 

36.  Error  that  may  have  intervened  during  the  progress  of  a  trial  will  not 
J  ustlfy  a  reversal  where  it  was  favorable  to  the  defeated  party.— State  v.  Weaver,  416. 

Harmless  Error— Same  Evidence  Subsequently  Given. 

37.  Error,  in  that  the  state's  attorney  read  to  the  Jury  and  commented  on 
parts  of  defendant's  affidavit  for  a  continuance,  which  was  not  in  evidence,  was 
harmless  where  defendant  testified  in  his  own  behalf  to  substantially  the  same 
facts  as  those  set  forth  in  the  affidavit.— State  v.  Morse,  463. 
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Harmless  Error— Asking  Instructions. 

38.  Error  in  limiting  the  time  within  which  requests  for  Instructions  must 
be  submitted  to  the  court  is  harmless  where  the  court  fully  and  correctly  In- 
structed the  Jury  on  the  questions  involved.— Slate  v.Birchard,  484. 

Judicial  Notice  as  Evidence. 

39.  Under  sections  707, 708  courts  are  required  to  take  judicial  notice  of  the 
measure  of  time,  and  no  evidence  is  necessary  to  be  offered  on  that  point;  and  if 
it  becomes  material  to  know,  for  example,  the  time  of  sunset  or  of  the  rising  of 
the  moon,  the  court  should  state  the  time  thereof  to  the  jury.— State  v.  Magers, T521. 

Evidence  of  the  Possession  of  Other  Property. 

40.  In  a  prosecution  for  receiving  stolen  goods,  evidence  that  certain  horses 
sold  by  defendant  along  with  the  horses  described  in  the  indictment,  belonged 
to  a  third  person,  was  admissible,  where  the  evidence  In  reference  to  such  horses 
and  their  ownership  was  so  connected  with  the  evidence  tending  to  show  that 
defendant  received  the  stolen  goods  as  to  form  a  part  of  one  entire  transaction.— 
State  v.  Hanna,  195. 

Evidence  of  Threats  and  Other  Crimes. 

41.  In  a  prosecution  for  homicide,  It  appeared  that  defendant  had  threatened 
to  kill  the  deceased  and  a  third  person,  and  that,  at  the  time  of  killing  the  de- 
ceased, defendant  had  also  shot  and  Injured  such  third  person.  Held  that,  as  the 
threats  against  such  third  person  and  the  assault  upon  him  were  a  part  of  the 
same  transaction  as  the  homicide,  evidence  of  them  was  properly  admitted.— 
State  v.  Wong  Gee,  276. 

Insanity— Competency  of  Evidence. 

42.  Evidence  of  acts  of  violence  by  deceased  toward  defendant  who  killed 
him  is  not  competent  to  show  the  Insanity  of  defendant.— State  v.  Marshall,  266. 

Flight  of  Accomplices  as  Evidence. 

48.  The  (light  of  some  of  the  persons  whom  the  prosecution  claims  were 
implicated  in  the  larceny  of  property,  for  receiving  and  concealing  which  the 
defendant  is  on  trial,  is  admissible  to  establish  the  fact  of  the  theft,  which  Is  an 
essential  step  in  the  prosecution.— State  v.  Hanna,  195. 

Evidence  of  Threats. 

44.  Where  a  homicide  is  defended  on  the  ground  that  it  was  committed  in 
defense  of  defendant's  brother,  evidence  of  threats  of  deceased  against  defend- 
ant himself  Is  inadmissible.— State  v.  Marsliall,  265. 

Evidence  of  Stock  Brand  and  its  Record. 

45.  Evidence  as  to  the  stock  brand  used  by  the  prosecuting  witness,  and  a 
certificate  thereof  recorded  by  him  after  the  larceny  of  the  stock,  while  not  of 
Itself  proof  of  ownership  prior  to  the  date  the  brand  was  recorded,  was  admis- 
sible In  order  to  show  the  Jury  a  fac  simile  of  the  brand  of  the  prosecuting  wit- 
ness and  that  it  was  identical  with  the  one  on  the  horses  received  by  defendant. 
—State  v.  Hanna,  195. 

46.  Evidence  of  the  brand  used  by  the  prosecuting  witness  is  competent  on 
the  trial  of  one  charged  with  stealing  his  stock,  as  a  step  in  the  Identification  of 
the  missing  animals.— State  v.  Morse,  462. 

Hearsay  Evidence. 

47.  Evidence  that  one  of  the  defendants  jointly  indicted  for  stealing  horses 
stated  to  a  witness  some  time  prior  to  the  taking  of  the  horses  that  he  had 
authority  from  the  prosecuting  witness  to  gather  up  the  horses  and  dispose  of 
them,  is  not  admissible  upon  the  separate  trial  of  another  defendant,  since  it  is 
purely  hearsay.— State  v.  Morse,  4(52. 

Limit  of  Evidence  of  Bias  of  Witness. 

48.  Evidence  of  bias  should  be  limited  to  showing  the  feeling  of  adverse  wlt- 
nesses  or  those  who  dominate  or  influence  such  witnesses.— State  v.  Birchard,  484. 

Impeaching  Evidence. 

49.  Defendant's  counsel  asked  the  prosecuting  witness  if  he  did  not  make  a 
certain  statement  at  a  specified  time  and  place  to  certain  named  persons,  and 
afterwards  Introduced  witnesses  to  impeach  defendant's  negative  answer.  There- 
after the  state  called  one  of  the  persons  named  In  the  impeaching  question,  who 
testified  that  he  was  present  at  the  time  referred  to,  but  did  not  hear  the  prose- 
cuting witness  make  the  statement  testified  to  by  the  other  witnesses.  Held, 
that  It  was  then  proper  to  refuse  to  permit  defendant  to  show  that  the  state- 
ments took  place  after  the  witness  called  by  the  state,  and  whose  name  was 
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mentioned  in  the  impeaching  question,  had  left  the  place.  After  defendant  had 
fixed  the  time,  place  and  persons  present,  he  will  not  be  permitted  to  change  or 
vary  them.— State  v.  Morse,  4«2. 

Declarations  of  Accomplice. 

50.  Testimony  of  one  Jointly  indicted  with  defendant  for  stealing  a  cow  and 
calf,  that  he  had  sold  defendant  some  forty  head  of  cattle,  and  that  the  cattle 
in  question  were  among  the  number,  and  that  witness  was  at  defendant's  place 
when  he  started  to  drive  them  to  the  slaughter  house,  is  not  sufficient  to  make 
out  a  prima  facie  case  of  conspiracy  or  common  design  between  them  so  as  to 
make  the  acta  or  declarations  of  the  witness,  not  in  the  presence  of  defendant, 
admissible  against  him.— State  v.  Roach,  224. 

CRITICISED  CASES.    See  Oregon  Cases. 

CROPS. 

Construction  of  Bill  of  Sale  of  Growing  Crop. 

A  bill  of  sale  of  crops  recited,  in  the  usual  form,  the  sale  and  delivery  of  a 

f growing  crop  "by  these  present*,"  and  added  that  the  property  was  to  be  de- 
ivered  at  the  buyer's  warehouse  at  time  of  threshing.  Held,  that  the  intention 
was  to  pass  title  at  once,  but  that  the  possession  was  to  remain  with  the  grantor 
until  after  threshing,  when  the  manual  delivery  was  to  take  place.— Haines  v. 
McKinnon,  578. 

CROSS  EXAMINATION. 

Extent  of  is  Largely  Discretionary.    See  Trial,  6. 

May  Bring  Out  Additional  Particulars.    See  Trial,  28. 

Bias  of  Witness— Limit  of  Cross  Examination.    See  Trial,  25. 

CURATIVE  ACTS. 

Constitutionality— Construction.    See  Municipal  Corporations,  3-7. 

DAMAGES. 

Liarility  of  City  for  Failure  to  Provide  Funds  to  Pay  Warrants. 

Where  the  expense  of  improving  a  street  in  a  city  Is  to  be  paid  from  a  special 
fund  to  be  raised  by  an  assessment  on  the  abutting  property,  the  failure  of  the 
municipality  to  comply  with  any  of  the  requirements  of  the  charter  essential  to 
supply  such  fund,  or  any  unreasonable  delay  in  collecting  the  money  to  pay  for 
such  Improvement  gives  the  contractor  a  right  of  action  ex  delicto  against  the  city 
for  damages,  notwithstanding  a  provision  in  the  contract  that  he  shall  look  for 
payment  to  such  special  fiind  only,  and  that  he  will  not  require  the  municipality 
to  pay  for  the  same  out  of  any  other  fund.— Jones  v.  City  of  Portland,  512. 

DEBTOR  AND  CREDITOR. 

Attaching  With  Knowledge  of  Latent  Equities.    See  Fraud,  1. 
Conveyance  Without  Consideration— Fraud  Presumed.    See  Fraud,  3. 
Earnings  of  Emancipated  Child— Parent's  Creditors.    See  Par.  &  Child,  4. 

DECLARATIONS  AGAINST  INTEREST.    See  Evidence,  12, 15. 
DECREES.    Same  as  Judgments. 
DEEDS 
Are  Sometimes  Held  to  be  Mortgages. 

1.  Plaintiff  and  her  two  children  testified  that  a  conveyance  was  made  by 
plaintiff  to  her  prospective  husband  solelv  to  secure  him  for  taxes  paid  by  him, 
and  another  testified  to  an  admission  by  him  to  the  same  effect.  Defendant  testi- 
fied that  the  conveyance  was  absolute,  except  with  the  understanding  that,  in 
case  the  marriage  did  not  take  place,  he  should  reconvey  it  to  plaintiff.  The  land 
was  worth  nearly  $S,000,  and  the  taxes  amounted  to  8808  only.  Ifetd,  that  the  evi- 
dence showed  that  the  deed  was  a  mortgage.— Osgood  v.  Osgood,  1. 

Meaning  of  a  Covenant  of  Warranty. 

2.  A  covenant  to  warrant  and  defend  a  title  is  an  engagement  to  protect  the 
vendee  against  all  claims  by  the  vendor  anu\his  heirs  as  well  as  against  all  para- 
mount titles,  but  it  is  not  an  agreement  to  protect  him  against  the  tortious  Inter- 
ference of  third  persons.— Poley  v.  Jxicert,  lfltf. 
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Effect  of  Deed  by  School  Board  to  Land  Adversely  Held. 

3.  The  board  for  the  sale  of  state  school  lands  has  no  power  to  deprive  one 
who  has  acquired  title  by  adverse  possession  to  school  lands  of  his  title  by  grant- 
ing the  lands  to  others,  without  notice  and  an  opportunity  to  be  heard.— Schneider 
v.  Hutchinson,  258. 

Voluntary  Conveyance— Constructive  Fraud. 

4.  A  conveyance  of  land  made  by  a  debtor  without  a  valuable  consideration 
in  prima  facie  fraudulent  as  to  creditors.— Flynn  v.  Baisley,  268. 

Record  of  Deed  as  Evidence  — Inference  of  Delivery. 

5.  Under  Hill's  Ann.  Laws,  \  3028,  permitting  the  record  of  a  deed  to  be  read 
In  evidence,  such  record  Is  admissible  to  show  title,  whether  there  was  evidence 
of  its  delivery  or  not,  delivery  being  Inferable  from  its  execution  andacknowledg- 
ment.— Series  v.  Series,  289. 

Eviction  Constituting  a  Breach  of  a  Covenant  of  Warranty. 

6.  A  grantee  is  evicted,  so  that  there  is  a  breach  of  the  covenant  of  warranty 
in  his  deed,  where  suit  has  been  commenced  by  the  government  to  cancel  the 
patent  to  his  grantor  and  the  land  has  been  withdrawn  from  entry  or  sale,  it  be- 
ing wild  and  unoccupied.  In  such  a  case  the  possession  will  presumptively  follow 
the  paramount  title  thus  asserted  by  the  government.— Jennings  v.  Kiernan,  349. 

DEFAULT. 

Setting  Aside  Defaults  is  Largely  Discretionary.    See  Judgments,  6. 

DEFINITIONS. 

"Actually  Occupied,"  "Owner,"  "Substantial  Right,"  "Warrant  and  De- 
fend."   See  Words  and  Phrases. 

DEGREES  OF  CRIME. 

How  Affected  by  Drunkenness.    See  Criminal  Law,  30,  31. 
DEPOSITIONS. 
Certificate  to  Deposition. 

A  certificate  of  a  notary  appended  to  a  deposition  under  Section  825  of  Hill's 
Ann.  Laws,  reciting  that  the  testimony  of  deponent  had  been  taken  by  himself 
In  shorthand  and  immediately  thereafter  transcribed  by  a  person  named  from 
his  direct  dictation,  complies  with  the  statute  as  to  showing  the  person  who  re- 
duced the  testimony  to  writing.— Mi  n  a  id  v.  Stillman,  259. 

DIRECTORS. 

Good  Faith  in  Selling  Assets— Mortgage  to.    See  Corporations,  1-6, 
DISBURSEMENTS.    Same  as  Costs. 
DISCRETION  OF  COURT. 

Extent  of  Cross  Examination  Is  Largely  Discretionary.    See  Trial,  6. 

Opening  Default  and  Allowing  Answer.    See  Trial,  5. 

Order  of  Hearing  Testimony— Witness  Recalled.    See  Trial,  7. 

Postponing  Trial  for  Absent  Witnesses.    See  Trial,  1,  2. 

DRUNKENNESS. 

Effect  of  to  Reduce  Grade  of  Homicide.    See  Criminal  Law,  30,  31. 
DUE  PROCESS  OF  LAW. 

Explanation  of  Meaning  of— Appropriation  of  Private  Property— Require- 
ment of  Notice  to  Owner.    See  Constitutional  Law,  2,  a. 

EJECTMENT. 
Sufficiency  of  Complaint  in  Ejectment. 

A  complaint  to  recover  possession  of  a  tract  lying  between  the  supposed 
meander  line  of  a  lake  and  tne  waters  thereof,  showing  that  such  tract  Is  suffi- 
cient in  area  for  the  extension  of  the  government  surveys  over  it,  but  not  alleging 
that  plaintiff  is  the  owner  and  entitled  to  the  possession  thereof,  except  as  owner 
of  the  upland  abutting  thereon,  falls  to  sufficiently  set  forth  the  nature  of  plain- 
tiff's estate  in  the  land  sued  for.— Little  v.  Pherson,  51. 
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election  of  remedies. 

Pleading — Election  of  Defenses. 

In  an  action  to  recover  compensation  due  under  a  contract  defendant  may 
set  up  failure  to  perform  the  contract  according  to  ILh  terms,  and  also  plead  by 
way  of  recoupment  or  set-off,  the  damages  arising  from  such  failure,  under  Hill's 
Ann.  Laws,  g  73,  giving  a  defendant  the  right  to  set  forth  In  his  answer  as  many 
defenses  as  he  may  have.  The  court  ought  not  to  require  an  election  of  defenses 
under  such  circumstances.— Fanner1*  National  Bank  v.  Hunter,  188. 

EMANCIPATION  OF  CHILD. 

Evidence  of  Emancipation— Loans  to  Parent.    See  Parent  A  Child,  2, 3. 

EMINENT  DOMAIN. 
Notice— Due  Process  of  Law. 

1.  Notice  to  the  land  owner  whose  property  is  to  be  appropriated  for  public 
use,  and  an  opportunity  to  be  heard  as  to  whether  his  property  shall  be  taken  at 
all,  are  necessary  elements  of  every  lawful  exercise  or  the  right  of  eminent  do- 
main—without them  there  is  not  ,Tdue  process  of  law."— Hood  River  Lumbering 
Company  v.  Wasco  Count)/,  498. 

Appropriation  of  Non-Navigable  Streams. 

2.  The  statute  permitting  county  courts  to  declare  un-navigable  streams 


public  highways  for  floating  logs  and  timber  (  Laws,  1889.  p.  105 )  Is  unconstitu- 
tional as  permitting  private  property  to  be  taken  from  the  owner  without  due 
process  or  law.— Hood  River  Lumbering  Company  v.  Wasco  County,  498. 

ERROR.    Same  as  Appeal  A  Error. 

EQUITY. 

Effect  of  Knowledge  of  Equities  by  Attaching  Creditor. 

1.  An  attachment  cannot  put  a  creditor  in  any  better  position  with  refer- 
ence to  the  attached  property  than  that  occupied  by  the  debtor,  where  latent 
equities  in  favor  of  third  persons  are  known  to  all  parties.  For  the  attaching 
creditor  to  claim  as  an  Innocent  purchaser,  under  such  circumstances,  is  a  fraud. 
—Osgood  v.  Osgood,  1. 

Sale  of  Corporate  Property  by  the  Directors. 

2.  In  a  suit  to  set  aside  a  sale  of  the  property  of  the  Portland  Smelting  Works 
at  which  some  of  the  directors  were  purchasers.  Held,  that  the  sale  wits  con- 
ducted In  good  faith ;  that  the  notice  given- was  sufficient;  that  there  was  no  evi- 
dence that  a  better  price  could  have  been  obtained ;  and  that  the  purchase  by  the 
directors  was  permissible  under  the  circumstances.— Patterson  v.  Portland  Smelt- 
ing Works,  96. 

Grounds  of  Suit  to  Impeach  Decree. 

3.  Under  Hill's  Ann.  Laws,  g  877,  abolishing  bills  of  review  and  substituting 
Impeachment  of  the  decree  by  original  suit,  substantially  the  same  grounds  are 
necessary  to  support  an  impeachment  suit  as  were  necessary  to  support  a  bill  of 
review.— Hilts  v.  Ladd,  237. 

Impeaching  Decree  for  Newly-Found  Oral  Evidence. 

4.  A  suit  to  impeach  a  decree  regularly  entered  cannot  be  maintained  on 
cumulative  parol  evidence  to  a  point  in  issue  in  the  original  suit,  for  to  allow  the 
vacation  of  the  decree  upon  such  testimony  would  afford  too  great  an  oppor- 
tunity for  frauds  and  perjuries.— Hilts  v.  Ladd,  237. 

Taxes— Injunction— Costs  of  Collection. 

5.  An  injunction  will  not  issue  to  restrain  the  collection  of  an  additional  per- 
centage on  taxes  imposed  to  cover  the  costs  and  expenses  of  keeping  the  tax  roll 
open  beyond  the  period  prescribed  by  statute  even  If  such  addition  is  unauthor- 
ized, where  there  has  been  no  attempt  to  collect  such  percentage  by  legal  means, 
and  no  such  attempt  has  been  threatened.— Oregon  Real  Estate  Company  v.  Mult- 
nomah County,  285. 

ESTOPPEL. 

Public  Lands— Estoppel  on  Government. 

1.  The  fact  that  the  official  survey,  and  the  official  maps  and  plats  based 
thereon,  showed  a  body  of  water  at  a  given  place,  and  that  it  bounded  a  certain 
tract  of  land,  does  not  estp  the  government  or  Its  grantees  from  denying  the 
supposed  existence  of  such  water  at  such  location  as  against  riparian  purchasers. 
The  government  representations  must  give  way  to  the  facts.  —French  Live  Stock 
Company  v.  Springer,  312. 
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Recitals  in  Bonds  as  Estoppel  on  Municipality. 

2.  A  recital  in  municipal  bonds  issued  to  the  grantee  of  the  privilege  of  con- 
structing and  maintaining  a  system  of  water  works  in  pursuance  of  an  ordinance 
within  the  power  of  the  board  of  trustees  to  enact,  that  all  acts  and  things  re- 
quired to  be  done  precedent  to  and  on  the  Issuance  thereof  have  been  done  and 
performed  in  regular  and  due  manner  and  form  as  required  by  law,  estops  the 
municipality  to  deny  that  such  grantee  or  his  assigns  have  not  compiled  with 
the  terms  and  conditions  of  his  undertaking,  or  that  he  has  not  fully  completed 
the  system  as  required  by  the  ordinance.— Town  of  Klamath  Fall*  v.  Sachs,  825. 

EVICTION. 

What  is  Sufficient  to  Support  an  Action  for  a  Covenant.    See  Covenants. 

EVIDENCE. 

Judicial  Notice— Surveys  op  Public  Lands. 

1.  Judicial  notice  will  be  taken  of  government  surveys  and  the  manner  in 
which  they  are  required  to  be  made,  but  not  of  the  character  of  the  territory  over 
which  they  have  Deen  extended,  unless  a  part  of  the  prominent  geographical 
features  of  the  country.—  Western  Invest.  Ot>.  v.  Farmer's  Nat.  Bank,  298. 

Judicial  Notices-Population  Shown  by  Census. 

2.  Courts  take  Judicial  notice  of  the  number  of  inhabitants  of  a  city  as  shown 
by  the  official  census  taken  pursuant  to  state  or  federal  \a.ws.—StraUon  v.  Oregon 
City,  409. 

Evidence  of  Facts  Judicially  Noticed. 

3.  It  is  not  necessary  to  oiler  evidence  of  facts  of  which  Judicial  notice  is  taken 
by  the  courts,  as,  for  example,  of  the  hour  of  sunset  on  a  certain  day.— State  v. 
Magersy  521. 

Presumption  as  to  Character  of  Corporate  Indorsement. 

4.  The  production  of  notes  and  proof  of  defendant  corporation's  indorsement 
thereon  in  an  action  by  the  original  payee  does  not  raise  the  presumption  that 
such  Indorsements  were  made  In  the  usual  course  of  business,  when  the  plaintiff 
himself  testified  to  the  facts  and  circumstances  surrounding  their  execution  and 
Indorsement,  which  rebutted  any  presumption  which  might  otherwise  have  at- 
tached by  the  production  of  the  notes  and  proof  of  the  Indorsement.— Carney  v. 
Duniway,  181. 

Presumption  As  to  Jurisdiction  of  Justice's  Court. 

5.  There  Is  no  presumption  in  a  direct  attack  on  the  Judgment  of  a  Justice's 
court  that  It  had  Jurisdiction  over  the  person  of  a  defendant,  that  fact  must 
affirmatively  appear  In  the  record.  —Munroe  v.  Thomas,  171. 

Presumption  of  Continued  Seisin  of  Real  Property. 

6.  The  presumption  of  seisin  by  the  owner  of  the  legal  title  of  land  is  an  attri- 
bute of  the  title,  and  continues  until  it  has  been  shown  that  he  has  been  disseised 
and  dispossessed  of  the  premises.— A Itschul  v.  O'Neill,  202. 

Foundation  of  Presumptions. 

7.  A  presumption  In  this  state  must  be  founded  on  a  fact,  and  not  on  an  in- 
ference or  a  deduction  from  some  know  fact.— State  v.  Magers,  521. 

Burden  of  Proof— Insufficiency  of  Evidence. 

8.  Where  the  only  evidence  as  to  whether  an  alleged  lake  was  a  body  of 
water,  or  a  swamp,  was  the  plat  of  the  public  survey,  showing  that  the  land  cov- 
ered by  it  was  not  sectlonized,  but  meandered  and  designated  as  a  lake,  and  a 
stipulation  that  the  land  department  of  the  general  government  had  held  it  to 
be  swamp  and  overflowed  land,  from  which  decision  an  appeal  was  pending  with 
the  Secretary  of  Interior,  the  burden  of  showing  it  to  be  a  body  of  water  was  not 
sustained.—  Western  Investment  Company  v.  Farmer's  National  Bank,  298. 

Burden  of  Proof  in  Showing  Diligence  to  Collect  Assessments. 

9.  Where  plaintiff  proved  the  ordinance  authorizing  the  improvement  con- 
tract on  which  his  warrants  were  based,  the  execution  of  the  contract,  the  per- 
formance of  the  work,  its  acceptance  by  the  city,  tho  issuance  of  the  warrant, 
and  the  failure  of  the  city  for  four  years  to  provide  the  special  fund  out  of  which 
it  was  to  be  paid,  he  made  a  prima  facie  case  against  the  city,  and  the  burden  was 
then  on  It  to  show  that  it*  failure  to  provide  the  fund  was  not  owing  to  its 
neglect  in  complying  with  its  charter  provisions,  or  in  exercising  reasonable 
diligence.— Jones  v.  City  of  ]*ortUtnd,  513. 
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Burden  of  Proof  to  Show  Adverse  Possession. 

10.  The  burden  Is  upon  him  who  seek*  to  establish  a  title  by  adverse  posses- 
sion to  show  that  his  entry  was  sufficient  in  character  to  disseise  or  dispossess 
such  owner,  and  that  his  possession  continued  to  be  adverse  for  the  statutory 
period.— A  Itschul  v.  O'Neill,  202. 

Relevancy  of  Evidence. 

11.  In  an  action  on  a  note  which  had  been  Indorsed  and  sold  by  an  agent  of 
the  payee,  evidence  of  the  terms  of  the  agency  is  relevant  on  an  issue  whether 
such  agent  had  authority  to  sell  and  indorse  notes.— First  Nat.  Bank  v.  Mack,  123. 

Admissions  in  Pleadings  as  Evidence. 

12.  The  admissions  and  statements  In  a  pleading  are  admissible  as  evidence 
against  the  party  who  filed  the  pleading  though  it  may  have  been  withdrawn  or 
amended.— Sayre  v.  Mohney,  141. 

Competency  of  Evidence. 

18.  An  Instrument  appointing  a  person  the  agent  of  a  party  to  a  contract  with 
power  to  collect  and  receipt  for  all  moneys  due  or  to  become  due  under  the  con- 
tract, and  a  writing  signed  by  such  party  addressed  to  the  other  party  notifying 
him  to  pay  all  moneys  due  or  to  become  due  under  the  contract  to  such  agent 
are  competent  evidence  on  the  Issue  whether  the  contract  was  assigned.— Farm- 
er's National  Bank  v.  Hunter,  188. 

Record  of  Deed  as  Evidence— Inference  of  Delivery. 

14.  Under  Hill's  Ann.  Laws,  §  3028,  permitting  the  record  of  a  deed  to  be  read 
in  evidence,  such  record  is  admissible  to  show  title,  where  there  was  evidence  of 
its  delivery  or  not  it  being  Inferable  from  its  execution  and  acknowledgment.— 
Series  v.  Series,  289. 

Declaration  by  Plaintiff  as  Evidence. 

15.  Evidence  that  an  officer,  and  stockholder  in  the  plaintiff  corporation 
stated  that  neither  he  nor  his  company  owned  certain  land,  and  that  such  state- 
ments was  one  of  the  inducements  for  the  defendant  to  enter  upon  and  occupy 
the  land,  Is  admissible  upon  the  issue  as  to  damages  in  an  action  to  recover  the 
possession  of  the  property.— French  Live  Stock  Company  v.  Springer,  313. 

Evidence  of  Paramount  Title. 

16.  In  an  action  for  the  breach  of  a  covenant  of  warranty,  a  decree  canceling 
the  government  patent  In  a  suit  between  the  United  States  and  the  patentee  of 
the  lands  in  question,  to  which  plaintiff's  grantor  was  not  a  party,  though,  under 
a  prior  contract  of  purchase,  he  had  taken  a  deed  of  the  property  pending  the 
suit  and  without  knowledge  thereof,  is  not  evidence  of  a  paramount  title,  unless 
it  also  appears  that  the  government  had  no  knowledge  of  the  title  or  interest  of 
such  grantor,  or  that  it  had  some  other  valid  excuse  for  not  making  him  a 
party.— Jennings  v.  Kiernan,  350. 

Judgment— Evidence— Res  Judicata. 

17.  A  judgment  for  defendant  in  an  action  for  damages  by  the  purchaser 
of  water  rights  against  a  third  person  for  diverting  water,  is  not  even  prima 
facie  evidence  of  the  purchaser's  eviction  and  resulting  damage  in  a  subsequent 
action  by  the  vendor  to  recover  the  purchase  price.— Foley  v.  Lacert,  100. 

Reliction— Evidence  of  Character  of  Land. 

18.  In  an  action  to  recover  possession  of  land,  where  plaintiff,  being  owner  of 
lots  abutting  on  the  meander  line  of  a  lake,  claims  by  reliction  the  land  in  ques- 
tion outside  of  such  line,  and  there  is  a  question  whether  a  lake  existed  in  front 
of  these  lots,  testimony  of  a  witness  that nc  had  raised  grain  on  the  land  outside 
the  meander  line,  but  not  In  front  of  plaintiff's  lots,  is  admissible.— French  Live 
Stock  Company  v.  Springer,  313. 

Public  Surveys  as  Evidence  of  Character  of  the  Land  Surveyed. 

19.  A  plat  of  a  public  survey  showing  that  a  certain  place  was  not  section- 
ized  in  running  the  government  lines,  but  was  meandered  and  marked  as  a  lake, 
is  not  conclusive  that  there  either  was  or  is  a  body  of  water  at  that  place.—  West- 
ern Invest.  Co.  v.  Farmers'  Nat.  Bank,  298 ;  French  Live  Stock  Co.  v.  Springer,  313. 

Parol  Evidence  of  Ownership  of  Fence. 

20.  In  an  action  under  Hill's  Ann.  Laws,  I  3461,  for  injuries  to  stock  caused 
by  another's  barbed-wire  fence,  built  without  a  board  or  pole  thereon,  the  own- 
ership of  the  fence  may  be  proven  by  parol.— Siglin  v.  Coos  Bay  Company,  79. 

Parol  Evidence  of  Emancipation  of  Child. 

21.  A  writing  is  unnecessary  to  evidence  the  emancipation  of  an  infant,  that 
fact  may  be  implied  from  cl re u instances.— Flynn  v.  Baisley,  268. 
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Parol  Evidence  Varying  Terms  o*  Waiting. 

22.  In  an  action  by  a  transferee  of  a  note  against  the  maker,  who  claimed 
that  the  note  was  transferred  fey  the  payee's  agent  without  authority,  testimony  ' 
of  the  agent  that,  as  tf»e  payee's  sales  agent,  he  was  authorized  to  take  notes  in 

ayment,  and  Indorse  and  sell  them,  and  remit  the  payee's  share  of  the  proceeds, 
oes  not  vary  the  terms  of  the  note.— First  National  Bank  v.  Mack,  122. 

Paro*.  Evidence— Erased  Writing. 

23.  Where  an  action  is  brought  on  a  promissory  note  by  an  indorsee,  and  the 
execution  of  the  note  is  admitted,  but  its  transfer  to  plaintiff  is  denied,  the  note 
itself  Is  competent  evidence  for  the  purpose  of  proving  such  transfer,  though  it 
appears  to  have  an  erased  Indorsement  that  is  unexplained.— First  National  Bank 
v.  Mack,  122. 

Parol  Agreement— Statute  op  Frauds. 

24.  Where  a  contract  for  the  sale  of  land  is  silent  as  to  the  place  of  payment, 
parol  evidence  of  a  subsequent  contract  providing  for  a  payment  at  a  certain 
place  does  not  affect  any  interest  in  land,  and  is  not  affected  by  the  statute  of 
frauds.— Sayre  v.  Mohney,  141. 

EXAMINING  WITNESSES. 

Order  and  Manner  of  Examination  Largely  Discretionary.    See  Trial,  6, 7. 

EXECUTION. 

Resale  of  Property— Higher  Offer. 

1.  Evidence  that  a  person  would  have  bid  more  at  a  public  sale  of  property, 
if  he  had  known  of  the  sale,  Is  insufficient  to  avoid  the  sale  for  defective  adver- 
tising, where,  on  cross-examination,  it  appeared  that  he  did  not  have  available 
funds  to  make  the  purchase.— Patterson  v.  Portland  Smelting  Works,  96. 

Sale— Description  of  Personalty. 

2.  A  public  sale  of  corporate  realty  will  not  be  set  aside  because  the  advertise- 
ment did  not  mention  certain  personal  property  situated  on  the  land,  as  the  per- 
sonal property  did  not  pass  by  the  sale.— Patterson  v.  Portland  Smelting  Works,  96. 

EXEMPTIONS. 
Taxation  of  Educational  Institutions. 

Real  property  of  literary,  benevolent,  charitable  and  scientific  institutions 
*  incorporated  In  this  state  is  entitled  to  exemption  from  taxation  only  when  It  is 
actually  occupied  for  the  purposes  of  the  corporation,  and  property  rented  is  not 
so  occupied,  though  the  rentals  are  used  for  advancing  the  objects  of  the  incorpo- 
ration.— Willamette  University  v.  Knight,  83. 

EXHIBITING  OBSCENE  PICTURES. 

Erroneous  Instruction  as  to  Liability  for.    See  Criminal  Law,  20. 

FEDERAL  QUESTION 

Should  be  Distinctly  Made  in  the  Trial  Court.    See  Appeal,  4. 

FEES. 

Supreme  Court  Cannot  Excuse  Payment  of.    See  Courts,  5. 

FENCES. 
Parol  Evidence  of  Ownership  of  Fence— Injury  to  Stock. 

1.  In  an  action  under  Hill's  Ann.  Laws,  g  3461,  for  injuries  to  stock  caused 
by  another's  barbed-wire  fence,  built  without  a  board  or  pole  thereon,  the  owner- 
ship of  the  fence  may  be  proven  by  parol.— Siglin  v.  (too*  Bay  Cbmpany,  79. 

Contributory  Negligence— Injury  to  Stock. 

2.  Plaintltrs  turning  his  stock  loose  in  a  highway  with  knowledge  that  a 
barbed-wire  fence  along  such  highway  had  no  board  or  pole  thereon,  as  required 
by  Hill's  Ann.  Laws,  \  8461,  is  not  guilty  of  contributory  negligence  precluding  a 
recovery,  under  that  section,  for  injuries  to  the  stock  caused  by  the  fence.— tfiglin 
v.  Ooos  Bay  Oompany,  79. 

Pleading  Trespass  on  Unfknced  Land. 

H.  A  complaint  for  trespass  on  uninclosed  land  In  a  portion  of  the  state  to 
which  the  fence  law  applies,  alleging  that  defendant  knowingly,  willfully,  wrong- 
fully, and  unlawfully  herded  sheep  upon  plaintiff's  land  without  his  consent,  and 
against  his  will,  does  not  state  a  cause  of  action.— try  v.  Hubnt*r,  1*1. 
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FINAL  DECREES  AND  ORDERS.    Soe  Appeal,  9, 10. 
FIRE  INSURANCE.    Same  as  Insurance. 
FORGERY. 

Naming  Person  Meant  to  be  InJ  ured.    See  Criminal  Law,  4. 
FRAUD. 
Effect  of  Attaching  With  Knowledge  of  Latent  Equities. 

1.  Where  an  attachment  is  levied  with  knowledge  of  latent  equities  in  favor 
of  third  parties  it  cannot  confer  any  other  or  better  rights  than  his  debtor  had— 
for  the  attaching  creditor  to  claim  as  an  innocent  purchaser  under  such  circum- 
stances would  be  a  fraud.— Osgood  v.  Osgood,  1. 

Insurance— Failure  to  Disclose  Incumbrance  not  Fraud. 

2.  Failure  of  an  Insured  in  a  policy  issued  upon  an  oral  application  to  inform 
an  insurance  company,  without  inquiry  on  its  part,  of  mechanics'  liens  upon  the 
property,  is  not  a  breach  of  a  provision  in  the  policy  rendering  it  void  If  the 
insured  conceals  or  misrepresents  any  material  fact  or  condition  concerning  the 
Insurance  or  the  subject  thereof,  unless  such  failure  was  intentional  and  with 
the  design  to  defraud.— A  rthur  v.  Palatine  Insurance  Company,  27. 

Voluntary  Conveyance— Constructive  Fraud. 

3.  A  conveyance  of  land  made  by  a  debtor  without  a  valuable  consideration 
Is  prima  facie  fraudulent  as  to  creditors.— Flynn  v.  BaUley,  288. 

Infants— Fraudulent  Conveyances. 

4.  Where  a  father  in  good  faith  emancipates  his  sons  while  he  is  in  good 
financial  circumstances,  and  thereafter  borrows  money  from  them,  which  they 
earned  during  their  minority,  a  conveyance  of  real  estate  by  the  father  to  the 
sons  in  consideration  of  such  loans  is  a  conveyance  upon  a  valuable  considera- 
tion, and  will  not  be  set  aside.— Flynn  v.  BaUley,  188. 

GRAND  JURY. 

Indorsing  Names  of  Witnesses  on  Second  Indictment  by  Same  Grand  Jury. 
See  Criminal  Law,  8. 

HARMLESS  ERROR.    See  Appeal  and  Error,  12-18. 

HEARSAY  EVIDENCE.    See  Criminal  Law,  47. 

HOMICIDE. 

Threats  of  Deceased  no  Evidence  of  Defendant's  Insanity.    See  Crim.  L.,  42. 

Threats  Against  Defendant— When  Incompetent.  See  Criminal  Law,  44. 

Threats  Against  Deceased  and  Others.    See  Criminal  Law,  41. 

Effect  of  Voluntary  Intoxication— Grade  of  Offence.    See  Crim.  Law,  30, 81. 

When  Court  Should  Instruct  on  Manslaughter.    See  Criminal  Law,  32. 

HOMESTEAD. 

This  Agreement  Not  a  Violation  of  the  Homestead  Act  as  an  Entry  of  Public 
Lands  for  the  Use  of  Another.    See  Public  Lands,  1. 

HUSBAND  AND  WIFE. 
Suit  by  Wife  for  Support— Allowance  Pendente  Lite. 

1.  In  a  suit  by  a  wife  against  her  husband  for  separate  support  under  the  act 
,  of  1880  ( Laws,  1889,  p.  92,  gg  2, 3),  the  court  cannot  make  an  allowance  for  the  wife's 

counsel  fees,  nor  for  her  support  pendente  Ute.—TherkeUen  v.  TherkeUen,  75. 

Criminal  Law— Competency  of  Wife  as  Witness. 

2.  Section  718  of  Hill's  Ann.  Laws,  providing  that  if  a  party  offer  himself  as 
a  witness  it  shall  be  deemed  a  consent  to  the  examination  of  his  wife,  does  not 
apply  to  criminal  proceedings,  the  criminal  code  being  complete  within  itself 
(section  1366)  on  that  subject.— State  v.  McGrath,  109. 

3.  Sections  1365  and  1366  of  Hill's  Ann.  Laws,  making  a  defendant  in  a 
criminal  proceeding  a  competent  witness  at  his  own  request,  and  a  husband  or 
wife  a  competent  witness  against  the  other  by  the  consent  of  both,  mean  an 
active  consent,  and  not  such  as  may  be  implied  from  the  fact  that  the  other 
spouse  has  test  i  fled  .—State  v.  Mc  Wrath,  109. 
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Competency  of  Wife  as  Witness  in  Civil  Cases. 

4.  Where  a  husband  has  testified  concerning  the  loss  of  property  in  a  fire, 
his  wife  is  a  competent  witness  on  that  subject,  without  his  express  consent, 
under  Sections  712  and  713,  Hill's  Ann.  Laws,  since  his  testifying  is  equivalent  to 
consent. — Fowler  v.  Phoenix  Insurance  Company,  550. 

IMPANELING  JURY. 

Challenge  for  Actual  Bias— Competency  of  Juror.    See  Trial,  8,  4. 

IMPAIRING  OBLIGATION  OF  CONTRACT.    See  Constitutional  Law,  13. 

IMPEACHMENT. 

Time,  Place  and  Persons  Cannot  be  Changed  After  Being  Fixed  by  the  In- 
terrogator.   See  Trial,  8. 

IMPLIED  REPEAL.    See  Statutes,  3,  4,  5. 

IMPROPER  REMARKS  BY  COUNSEL. 

Reading  Papers  Not  in  Evidence— Reiterating  Statements  Not  Warranted 
by  Testimony— Duty  of  Court.    See  Trial,  10, 11. 

INDICTMENT. 

Larceny  From  Dwelling— Charging  Asportation.    See  Criminal  Law,  8. 
Receiving  Stolen  Property— Giving  Thief's  Name.*  Sec  Criminal  Law,  2. 
Receiving  Stolen  Goods— Sufficiency  of  Description.    See  Criminal  Law,  1. 
Forgery— Naming  Person  Meant  to  be  Injured.    See  Criminal  Law,  4. 
Assault  With  Intent  to  Kill.    See  Criminal  Law,  5. 
Indorsing  Witnesses'  Names— Same  Grand  Jury.    See  Criminal  Law,  «. 
Time  for  Moving  to  Quash  Indictment.    See  Criminal  Law,  7. 

INFANTS. 
Liability  of  Child's  Earnings  for  Parent's  Debts. 

1.  The  earnings  of  a  minor  child  who  has  been  In  good  faith  emancipated  by 
the  father  cannot  be  taken  by  the  latter's  creditors.— Flynn  v.  Baisley,  2tW. 

2.  Where  a  lather  In  good  faith  emancipates  his  sons  while  he  is  in  good 
financial  circumstances,  and  thereafter  borrows  money  from  them,  which  they 
earned  during  their  minority,  a  conveyance  of  real  estate  by  the  rather  to  the 
sons  in  consideration  of  such  loans  is  a  conveyance  upon  a  valuable  considera- 
tion, and  will  not  be  set  aside.— Flynn  v.  BaUley,  2U8. 

INFERENCE 

Of  Delivery  From  Record  of  Deed.    See  Evidence,  14. 

INJUNCTION. 

Taxes— Costs  of  Collection. 

An  injunction  will  not  issue  to  restrain  the  collection  of  an  additional  per- 
centage on  taxes  imposed  to  cover  the  costa  and  expenses  of  keeping  the  tax  roll 
open  beyond  the  period  prescribed  by  statute  even  If  such  addition  is  unauthor- 
ized, where  there  has  been  no  attempt  to  collect  such  percentage  by  legal  means, 
and  no  such  attempt  has  been  threatened.— Oregon  Heal  Estate  Company  v.  Mult- 
nomah County,  285. 

INSANITY. 

Violence  of  Deceased  no  Evidence  of  Defendant's  Insanity.   See  Crim.  L.,  -12. 

INSTRUCTIONS  TO  JURIES. 

Urging  Jury  to  Agree— When  Improper.    See  Trial,  20. 
That  Certain  Question  Is  the  Turning  Point.    See  Trial,  19. 
Viewing  Oral  Statements  With  Caution.    See  Trial,  21. 
Reasonable  Time  is  Allowed  to  Ask  Instructions.    See  Trial,  16. 

INSURANCE. 
Failure  to  Disclose  Incumbrance  Not  Concealment. 
1.    Failure  of  an  insured,  in  a  policy  issued  upon  an  oral  application,  to  in- 
form an  Insurance  company,  without  inquiry  on  its  part,  of  mechanics'  liens  upon 
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the  property,  Is  not  a  breach  of  a  provision  in  the  policy  rendering  it  void  if  the 
insured  conceals  or  misrepresents  any  material  fact  or  condition  concerning  the 
insurance  or  the  subject  thereof,  unless  such  failure  was  Intentional  and  with  the 
design  to  defraud.— Arthur  v.  Palaiine  Insurance  Company,  27. 

Waiver  of  Condition  ah  to  Chattel,  Mortgages. 

2.  An  issuing  and  delivering  of  an  insurance  policy  on  an  oral  application 
without  inquiry  concerning  mortgages  or  incumbrances  upon  the  chattel  prop- 
erty covered,  and  without  any  representation  by  insured  with  reference  thereto, 
is  a  waiver  of  a  provision  avoiding  the  policy  if  the  property  be  or  become  in- 
cumbered by  a  chattel  mortgage.— Arthur  v.  Palatine  Insurance  Company,  27. 

%  Effect  of  False  Swearing. 

3.  An  intentionally  false  statement  by  an  insured  touching  a  material  fact 
or  matter  of  legitimate  Inquiry  under  the  policy,  as,  for  example,  a  false  statement 
as  to  the  articles  claimed  to  have  been  lost,  and  their  value,  made  for  the  purpose 
of  defrauding  and  deceiving  the  company,  renders  a  policy  void,  although  the 
company  has  not  been  actually  deceived  or  misled  to  its  detriment.— Fowler  v. 
Phamix  Insurance  Company,  550. 

Idem. 

4.  Under  an  insurance  policy  stipulating  "that  the  entire  policy  shall  be  void 
In  case  of  false  swearing  by  the  insured  touching  the  insurance,  whether  before  or 
after  loss,"  a  false  statement  by  the  insured  concerning  part  of  the  insured  prop- 
erty, made  in  the  proofs  of  loss,  with  intent  to  defraud  the  company,  avoids  the 
entire  policy,  and  no  recovery  can  be  had  thereon,  even  for  the  loss  of  property 
other  than  that  concerning  which  the  false  statement  was  made.— Fowler  v.  Phoe- 
nix Insurance  Company,  55». 

INTENT. 

Consideration  of  Drunkenness  in  Determining.    See  Criminal  Law,  30,  31. 

INTEREST. 

Special  Municipal  Assessments. 

1.  Special  assessments  for  municipal  purposes  do  not  bear  interest  unless 
there  is  a  particular  provision  so  directing.— Mall  v.  City  of  Portland,  88. 

Interest  on  Installment  Assessments. 

2.  Under  the  statute  called  the  Bancroft  Bonding  Act  (Laws,  1883,  p.  171,  \  5), 
providing  for  paying  assessments  for  public  improvements  in  installments,  there 
must  be  an  annual  levy  of  one-tenth  of  the  amount  docketed  against  each  piece 
of  property,  and  no  Interest  of  any  kind  or  for  any  purpose  can  be  collected  in 
connection  therewith  except  the  interest  on  each  installment  after  it  is  levied.— 
Mall  v.  City  of  Portland,  89. 

Change  of  Interest  on  Judgments. 

3.  A  Judgment  will  continue  to  draw  interest  until  paid  at  the  rate  prevail- 
ing when  it  was  rendered,  in  the  absence  of  a  distinct  legislative  direction  chang- 
ing the  rate.  Whether  the  rate  can  be  changed  after  rendition  of  the  judgment 
is  discussed,  but  not  decided.— Brauer  v.  City  of  Portland,  471. 

Mandate— Interest  on  Judgment. 

4.  On  affirmance  of  a  Judgment  on  appeal  the  mandate  should  direct  the 
lower  court  to  give  Judgment  for  the  amount  of  the  original  Judgment,  with  in- 
terest thereon  from  the  time  interest  began,  but  it  should  not  include  as  part  of 
the  principal,  interest  on  the  amount  of  interest  due  when  the  Judgment  was 
tirst  rendered. — Brauer  v.  City  of  Portland,  471. 

INTOXICATION. 

Effect  of  in  Cases  of  Homicide.    See  Criminal  Law,  80, 81. 
IRRIGATION.    Same  as  Waters  &  Water  Rights. 
JUDGMENTS. 
Collateral  Attack  on  Judgment. 

1.  A  Judgment  of  a  court  having  jurisdiction  over  the  parties  and  over  the 
subject-matter  of  the  action  cannot  be  collaterally  attacked,  no  matter  how  de- 
fective the  complaint  may  have  been,  or  how  erroneous  the  judgment;  for  the 
court,  by  entering  judgment,  necessarily  decided  that  the  complaint  stated  a 
cause  of  action,  which  it  has  power  to  do.  so  that  the  court  did  not  proceed 
either  beyond  the  limits  of  its  power  or  without  having  jurisdiction.— Altman 
v.  School  District,  85;  McNary  v.  Bush,  114. 
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2.  A  Judgment  cannot  be  attacked  collaterally  because  the  complaint  on 
which  It  Is  based  does  not  state  a  cause  of  action,  or  because  the  Judgment  was 
entered  within  the  time  allowed  defendant  to  plead.— Altman  v.  School  District,  85. 

Receivers  for  Corporations— Collateral  Attack. 

3.  The  appointment  of  a  receiver  for  an  insolvent  corporation  on  the  direct 
application  of  a  stockholder,  in  a  suit  brought  for  the  sole  purpose  of  closing  up 
the  affairs  of  the  corporation,  is  not  subject  to  collateral  attack  where  the  court 
had  Jurisdiction  of  the  corporation,  since  the  subject-matter  was  within  its  Juris- 
diction, under  Hill's  Ann.  Laws,  \  UXH,  authorizing  the  appointment  of  a  receiver 
for  an  insolvent  corporation  In  any  civil  action  or  proceeding  against  lU—AfcNary 
v.  Bush,  114. 

Vacating  Judgment. 

4.  An  appeal  from  an  order  refusing  to  vacate  a  Judgment  will  be  dismissed 
where  the  only  purpose  of  the  application  to  vacate  is  to  get  a  new  judgment 
entered  from  which  an  appeal  may  be  taken,  the  petitioners  having  allowed  the 
time  to  expire  within  which  they  might  have  appealed  from  the  Judgment 
moved  against.— Tongue  v.  Brewster,  228. 

Judgment  as  Evidence— Res  Judicata. 

5.  A  Judgment  for  defendant  in  an  action  for  damages  by  the  purchaser  of 
water  rights  against  a  third  person  for  diverting  water,  is  not  even  prima  facie 
evidence  of  the  purchaser's  eviction  and  resulting  damage  in  a  subsequent  action 
by  the  vendor  to  recover  the  purchase  price.— Polcy  v.  iAicert,  166. 

Opening  Default— Discretion  of  Court. 

6.  The  vacation  of  a  default  Judgment  entered  on  striking  a  demurrer  to  the 
complaint  for  a  technical  defect,  and  permitting  defendant  to  answer,  is  within 
the  discretion  of  the  court.— Schneider  v.  Hutchinson,  258. 

Action  on  Foreign  Judgment— Limitations. 

7.  Where  a  cause  of  action  accrues  in  another  state  against  a  nonresident, 
who  afterwards  becomes  a  resident,  the  statute  of  limitations  of  Oregon  com- 
mences to  run  from  the  time  the  cause  of  action  accrued  in  the  other  state, 
whether  It  be  on  a  simple  contract  or  on  a  Judgment;  and  Hill's  Ann.  Laws,  \  16, 
which  eliminates  the  time  that  the  defendant  may  be  out  of  the  state  in  com- 
puting the  time  the  statute  has  run,  has  no  application  to  a  muse  of  action  which 
accrued  when  defendant  was  a  nonresident.  —  Van  Santvoord  v.  Roethler,  250. 

Effect  of  Decree  on  Purchaser  Pendente  Lite. 

8.  A  Judgment  or  decree  is  binding  on  all  the  litigating  parties,  and  also  on 
all  who  derive  title  from  them  pendente  lite,  whether  with  notice  of  the  suitor 
not,  subject  to  the  proviso  that  omitted  necessary  parties  and  their  privies  are 
not  thereby  concluded,  unless  it  was  impracticable  to  bring  them  in.— Jennings 
v.  Kiernan,  819. 

9.  A  good  faith  purchaser  for  value  is  not  bound  by  a  decision  setting  aside 
a  patent  from  the  United  Htates  to  his  grantor,  if  he  was  not  a  party  or  privy  to 
the  suit.— Jennings  v.  Kiernan,  319. 

Form  of  Judgment  Against  Sureties  on  Appeal. 

10.  Under  Hill's  Ann.  I^aws,  £  546,  stibd.  4,  providing  that  if  Judgment  be 
given  against  appellant,  it  shall  be  entered  against  his  sureties  also,  in  like 
manner  and  with  like  effect,  according  to  the  nature  and  extent  of  their  under- 
taking, a  personal  Judgment  is  properly  entered  against  the  sureties  who  signed 
an  appeal  bond  for  a  city,  although  under  Section  852.  Hill's  Ann.  Uws,  a  Judg- 
ment can  be  enforced  against  the  city  only  by  demanding  a  warrant.— Brauer  v. 
City  of  Portland,  471. 

Change  of  Interest  on  Judgment. 

11.  A  Judgment  will  continue  to  draw  interest  until  paid  at  the  rate  prevailing 
when  it  was  rendered,  in  the  absence  of  a  distinct  legislative  direction  changing 
the  rate.  Whether  the  rate  can  be  changed  after  rendition  of  the  Judgment  is 
discussed,  but  not  decided.— Brauer  v.  City  of  Portland,  471. 

JUDICIAL  NOTICE. 

Public  Surveys— Extent  of  Judicial  Notice.    See  Evidence,  1. 
Population  as  Shown  by  State  or  Federal  Census.    See  Evidence,  2. 
Measure  of  Time— Duty  to  I nstruct  Jury.    See  Evi dence,  8. 

JURISDICTION 

Over  Defendant— Direct  Attack— Justice's  Court.   See  Justices  of  Peace, 3. 
Of  Circuit  Courts  Over  City  Offense*.    See  Courts,  2. 
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jury  trial. 

Competency  of  Juror— Disqualifying  Bias.    See  Trial,  8,  4. 
JUSTICES  OF  THE  PEACE. 
Local  Laws— Justices  of  the  Peace— Constitution. 

1.  The  pro  visions  of  the  act  incorporating  the  Town  of  Marsh  field  fLaws.l8R9, 
p.  404,  $oB),  investing  the  recorder  witn  the  powers  of  a  Justice  of  the  neace  within 
the  limits  of  the  town,  nre  not  within  the  prohibition  of  the  Oregon  Constitution. 
Article  IV,  \  23,  subd.  1,  against  local  laws  "regulating  Jurisdiction  and  duties  of 
Justices  of  the  peace,"  or  Article  VII,  \  1,  declaring  that  Justices  of  the  peace  may 
be  invested  with  limited  Judicial  powers,  and  municipal  courts  may  be  created 
to  administer  the  regulations  of  Incorporated  towns  and  cities.  These  clauses  do 
not  refer  to  the  territorial  J  urisdietlon  of  the  magistrate,  but  to  the  classes  of  cases 
over  which  he  may  preside.— Vlemmensen  v.  Peterson,  47. 

Appeal— How  Sum  in  Controversy  is  Determined. 

2.  On  an  appeal  from  a  Justice's  court,  under  Section  2117,  Hill's  Ann.  Laws, 
the  ad  damnum  clause  of  the  complaint,  and  not  the  amount  awarded  by  the 

^udgment.  determines  the  sum  in  controversy,  where  no  counterclaim  has  been 
liter  posed  by  the  defendant.— Troy  v.  Hallgarth,  182. 

Jurisdiction  Over  the  Person  of  Defendant  Must  Appear  in  Record. 
8.    Jurisdiction  of  a  Justice's  court  over  the  person  of  defendants  will  not  be 

R resumed  In  a  direct  attack  upon  its  Judgment,  but  must  affirmatively  appear 
om  an  inspection  of  the  transcript  or  the  proceedings.— Munroc  v.  Thomas,  174. 

Service  of  Summons  in  Justices'  Courts. 

4.  Session  Laws,  1S08,  p.  39,  \  5,  requiring  a  summons  issued  by  a  Justice  of 
the  peace  to  be  served  by  delivering  a  copy  thereof  to  the  defendant,  or  to  a  mem- 
ber of  his  family,  if  he  cannot  be  found,  is  not  complied  with  by  reading  the  sum- 
mons to  the  defendant,  and  delivering  to  him  a  copy  of  the  complaint.— Munroe 
v.  Thomas,  174. 

Sufficiency  of  Notice  of  Appeal. 

5.  A  notice  of  appeal  from  a  Justice's  court  which  fails  to  state  the  amount  of 
the  Justice's  Judgment,  and  misstates  the  date  on  which  it  was  rendered,  is  insuf- 
ficient.— Beck  v.  Thompson,  182. 

Change  of  Venue— Waiver. 

(J.  Where,  after  change  of  venue  by  a  Justice  of  the  peace,  a  party  appears, 
and,  without  objection,  participates  in  the  trial  before  the  Justice  to  whom  the 
action  has  been  transferred,  he  waives  all  irregularity  in  the  method  of  securing 
the  change.—  Woldenberg  v.  Haines,  246. 

LARCENY 

From  Dwelling— Sufficiency  of  Indictment.    See  Criminal  Law,  8. 
LATIN  MAXIMS. 

Delegatus  non  potest  delegare.— Patterson  v.  Portland  Smelling  Works,  at  p.  106. 

De  minimis  non  curat  lex.— French  Live  Stock  Company  v.  Springer,  at  p.  319. 

LEGISLATIVE  POWER 

To  Cure  Defective  Assessment  Proceedings.    See  Const.  Law,  14, 15. 
LICENSE. 
Revocation  of  Parol  License. 

A  parol  license  cannot  be  revoked  after  the  licensee  has  expended  money  or 
performed  labor  in  making  valuable  and  permanent  improvement  on  the  land 
on  the  faith  thereof.— Bowman  v.  Bowman,  279. 

LIENS,    See,  also,  Mechanics'  Liens. 

Restoration   of  Mortgage   Cancelled  Through   Ignorance  of  Intervening 
Lien  Rights.    See  Mortgages,  4,  5. 

LIMITATION  OF  ACTIONS.    Same  as  Statute  of  Limitations. 

LOCAL  LAWS 

Regulating  Jurisdiction  of  Justices  of  the  Peace.   See  Const.  Law,  0. 


Mechanics'  Liens.  639 

MANDATE. 

Interest  Properly  Allowed  In.    See  Appeal,  17. 
MANSLAUGHTER 

When  Court  Should  State  Law  of.    See  Criminal  Law,  32. 
"MAY,"  Construction  of.    See  Statutes,  1. 
MEANDER  LINES. 

Patent  Conveys  to  Meandered  Line  Only.    See  Public  Lands,  2. 

Meandering  Not  Conclusive  as  to  Character  of  Land.  See  Public  Lands,  3. 

MECHANICS'  LIENS. 
Posting  Notice—  Constitutionality. 

1.  Section  3672,  Hill's  Ann.  Laws,  providing  that,  where  buildings  or  improve- 
ments are  constructed  on  land  with  the  owner's  knowledge,  the  interest  of  the 
owner  shall  be  subject  to  the  lien,  unless  within  three  days  after  notice  of  the 
construction  he  gives  notice  in  writing,  posted  on  the  land,  that  he  will  not  be 
responsible  for  the  improvement,  is  not  unconstitutional  on  the  ground  that  It 
permits  a  lien  to  attach  without  the  consent  of  the  owner,  since  it  prescribes  only 
what  shall  be  evidence  of  the  owner's  consent.— Title  Guarantee  Co.  v.  Wrenn,  02. 

"Owner." 

2.  The  owner  of  land  upon  which  a  building  is  erected  by  another  cannot 
avoid  the  effect  of  his  failure  to  give  the  statutory  notice,  provided  for  by  Section 
3672.  Hill's  Ann.  Laws,  on  the  ground  that  the  "owner"  referred  to  In  the  statute 
is  the  owner  of  the  building,  and  not  the  owner  of  the  land.— Title  Guarantee 
Company  v.  Wrenn,  02. 

Filing  Answer  is  Commencing  Suit  in  Lien  Cases. 

3.  The  filing  of  an  answer  by  the  holder  of  a  mechanic's  lien  in  a  suit  to  for<«- 
close  another  lien  is  as  effectual  to  save  the  Hen  from  the  bar  of  the  statute  of 
limitations  as  the  beginning  of  a  separate  suit  to  foreclose.— Title  Guarantee  Com- 
ixiny  v.  Wrenn,  62. 

Pleading  Ownership— Aider  by  Decree. 

4.  An  answer  In  a  suit  to  foreclose  a  mechanic's  lien  which  sets  up  the  owner- 
ship of  a  further  lien,  but  does  not  definitely  state  who  owned  the  property,  will 
be  sufficient  after  decree,  where  the  lien  notice,  which  is  made  part  of  the  answer, 
contains  full  allegations  on  that  subject.—  Title  Guarantee  tympany  v.  Wrenn,  62. 

Constitutionality  of  Attorney's  Fee. 

5.  Section  3677,  Hill's  Ann.  lift  ws,  providing  that  In  suits  to  enforce  mechanics' 
liens  the  court,  on  entering  Judgment  for  plaintiff,  may  allow  a  reasonable  attor- 
ney's fee,  is  not  unconstitutional  on  the  ground  that  it  denies  defendant,  the  equal 
protection  of  the  law  by  discriminating  between  plaintiff  and  defendant.— Title 
Guarantee  Company  v.  Wrenn,  62. 

Effect  of  Including  Nonlienable  Item  in  Notice. 

6.  A  mechanic's  Hen  is  not  rendered  invalid  by  the  fact  that  the  filed  claim 
contains  a  nonlienable  item,  if  such  item  can  be  separated  from  the  llenable 
Items  by  testimony.— Title  Guarantee  Company  v.  Wrenn,  62. 

Purchase  of  Lien  by  Land  Owner— Merger. 

7.  Merger  is  largely  a  question  of  intention,  and  where  there  is  a  reason  for 
keeping  alive  the  adverse  Interest,  as,  a  mechanic's  Hen,  merger  does  not  take 
place,  unless  the  owner  of  both  the  fee  and  the  lien  expressly  so  wishes.— Title 
Guarantee  Company  v.  Wrenn,  62. 

Amount  of  Recovery  on  Purchased  Lien. 

8.  A  purchaser  of  a  mechanic's  Hen  Is  not,  as  against  other  Hen  holders 
toward  whom  he  does  not  sustain  any  fiduciary  relations,  limited  to  a  recovery 
of  only  what  he  paid  for  It,  The  lien  is  enforceable  under  such  circumstances  to 
its  full  face.— Title  Guarantee  Company  v.  Wrenn,  62. 

Priority  of  Renewal  Mortgage  Over  Intervening  Lien. 

9.  A  renewal  note  and  mortgage  given  in  good  faith  before  the  filing  of  inter- 
vening mechanics'  liens  against  the  property,  and  without  knowledge  of  such 
Hens,  or  of  the  right  to  such  Hens,  occupy  the  same  place,  so  far  as  priority  over 
the  liens  are  concerned,  as  the  original  note  and  mortgage.— Title  Guarantee  Com- 
pany v.  Wrenn,  62;  Capital  Lumbering  Co.  v.  Ryan,  84  Or.  76. 
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Limitations  in  Mechanic's  Lien  Foreclosures. 

10.  The  provisions  of  Section  16,  Hill's  Ann.  Laws,  providing  that  the  running 
of  the  statute  of  limitations  shall  be  suspended  during  the  absence  of  the  defend- 
ant from  the  state,  do  not  apply  to  suits  foreclosing  statutory  liens,  for  such  Hens 
are  purely  the  creation  of  legislation,  while  the  general  statute  of  limitations 
applies  only  to  common  law  rights.— Burnt  v.  Whit*  Swan  Mining  Company,  305. 

When  Mechanic's  Lien  Suits  Are  Commenced. 

11.  Suit*  for  the  foreclosure  of  mechanic's,  miner's,  and  other  statutory  liens 
are  commenced,  under  Section  51  of  Hill's  Ann.  Laws,  when  the  complaint  Is  Hied 
with  the  clerk,  as  sections  14  and  15  apply  to  those  cases  only  which  are  governed 
by  the  general  statute  of  limitations.— Burns  v.  White  Swan  Mining  Cnnpany,  305. 

Precedence  of  Lien  Over  Mortgage. 

12.  A  mortgagee  who  knows  of  the  erection  of  a  building  on  the  mortgaged 
property  is  not  required  to  give  the  notice  provided  for  by  Hill's  Ann.  I^aws,  % 
3872,  In  order  to  prevent  a  mechanic's  lien  taking  precedence  over  his  mortgage, 
since  a  mortgagee  is  not  "a  person  having  or  claiming  any  interest"  in  the  land. 
—Capital  Lumbering  Company  v.  Ryan,  34  Or.  73. 

Mechanic's  Lien— Limitations— Installment  Payments. 

13.  Under  Hill's  Ann.  Laws,  \  8tJ75,  making  a  mechanic's  lien  binding  for 
only  six  months  after  its  tiling  unless  suit  is  brought  to  foreclose,  the  necessity  of 
suing  within  the  six  months  is  not  affected  by  the  fact  that  the  debt  is  payable 
in  installment*  which  do  not  all  fall  due  within  that  time;  and  hence  there  can 
be  no  recovery  as  to  those  installments  due  more  than  six  months  before  suit 
was  brought,  since  a  proper  adjustment  of  the  unmatured  pay  men  to  could  have 
been  made  under  .Section  421  of  Hill's  Ann.  Laws.— Capital  Lumbering  Company 
v.  Jiyan,  34  Or.  73. 

MEMORANDA. 

Use  of  by  Witness  for  Refreshing  Memory.    See  Trial,  24. 
MERGER. 
Purchase  of  Lien  by  Land  Owner— Merger. 

Merger  is  largely  a  question  of  intention,  and  where  there  Is  a  reason  for 
keeping  alive  the  adverse  interest,  merger  does  not  take  place,  unless  the  owner 
expressly  so  wishes.— Title  Guarantee  (hmpany  v.  Wrenn,  ($2. 

MISCONDUCT  OF  COUNSEL. 

Reading  and  Commenting  on  Papers  not  hi  Evidence.    See  Trial,  10. 
Statements  not  Supported  by  Evidence— Correction  by  Judge.  See  Trial,  11. 

MORTGAGES. 
Deed  as  a  Mortgage— Evidence. 

1.  The  claim  made  here  that  the  deed  from  Mary  Osgood  to  I.  L.  Osgood  was 
in  reality  a  mortgage  is  sustained  by  the  great  weight  />f  the  evidence.— Osgood 
v.  Osgood,  1. 

Priority  of  Renewal  Mortgage  Over  Intervening  Lien. 

2.  A  renewal  note  and  mortgage  given  in  good  faith  before  the  filing  of  inter- 
vening mechanics'  liens  against  the  property,  and  without  knowledge  of  such 
liens,  or  of  the  right  to  such  Hens,  occupy  the  same  place,  so  far  as  priority  over 
the  liens  are  concerned,  as  the  original  note  and  mortgage.— Title  Guarantee  Com- 
pany  v.  Wrenn,  62 :   Capital  Lumbering  Cb.  v.  Ryan,  34  Or.  73. 

Corporation— Mortgage  to  Director. 

3.  Notwithstanding  the  fiduciary  relation  that  exist*  between  a  stockholder 
or  director  and  his  corporation,  he  may  loan  It  money,  taking  lte  property  as 
security,  or  he  may  buy  the  corporate  property  at  a  sale  held  to  pay  its  debts,  but 
the  transaction  must  be  unquestionably  fair,  and  the  burden  of  proof  as  to  that 
rests  on  the  lender  or  buyer.— Patterson  v.  Portland  Smelting  Works,  97. 

Restoring  Cancelled  Mortgage. 

4.  For  convenience  in  assigning  part  of  a  secured  debt,  the  mortgage,  which 
was  recorded,  was  cancelled,  and  two  mortgages  were  executed  in  lis  place,  one 
of  which  was  assigned  to  a  buyer  who  knew  that  a  building  was  going  up  on  the 
land,  but  did  not  know  that  plaintiff"  had  furnished  material  therefor,  and  did 
not  make  any  inquiry  as  to  there  being  outstanding  claims  against  1U  Held. 
that  he  was  subrogated  to  the  rights  secured  by  the  first  mortgage:  Capital 
Lumbering  Co.  v.  Ryan,  34  Or.  73. 
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Precedence  of  Lien  Over  Mortgage. 

5.    A  mortgagee  who  knows  of  the  erection  of  a  building. on  the  mortgaged 
roperty  is  not  required  to  give  the  notice  provided  for  by  Hill's  Ann.  Laws,  § 


£? 


,  in  order  to  prevent  a  mechanic's  lien  taking  precedence  over  his  mortgage, 
since  a  mortgagee  is  not  "a  person  ha  vine  or  claiming  any  interest"  In  the  land. 
—Capital  Lumbering  Company  v.  Ryan,  34  Or.  78. 

MOTION 

To  Quash  Indictment/— Time  for  Making.    See  Criminal.  Law,  7. 

MUNICIPAL  CORPORATIONS. 
When  Municipal  Charters  Take  Effect. 

1.  A  municipal  corporation  derives  it*  existence  from  the  legislative  act 
creating  it,  which  takes  effect  without  acceptance,  unless  otherwise  expressly 
required  therein.— State  v.  Haines,  *79. 

Implied  Power  to  Regulate  Sale  of  Liquors. 

2.  A  grant  to  a  city  of  power  to  regulate  and  license  the  sale  of  liquors  within 
the  city  limits  necessarily  carries  with  it  the  right  to  adopt  ordinances  licensing 
liquor  selling,  and  prescribing  a  punishment  for  selling  without  a  license.— State 
v.  Haines,  379. 

Constitutionality  of  Retrospective  Curative  Legislation. 

3.  In  the  absence  of  a  constitutional  restriction  a  legislature  may  validate 
taxation  or  assessment  proceedings,  which  have  been  carried  on  In  a  way  not 
provided  by  law,  but  In  a  way  that  might  have  been  originally  adopted,  and  may 
also  retrospectively  declare  immaterial  statutory  requirements  that  might  have 
been  dispensed  with  in  the  first  Instance.  —Xottage  v.  City  of  Portland,  589. 

Curing  Void  Street  Assessment. 

4.  It  is  within  the  power  of  the  legislature  to  cure  proceedings  for  a  street 
improvement  that  are  void  because  based  on  a  petition  that  did  not  have  the. 
requisite  number  of  signers,  for,  if  the  legislature  had  chosen,  it  could  have  pro- 
vided for  making  the  Improvement  without  any  petition  whatever.— Nottage  v. 
City  of  Portland,  689. 

Construction  of  Statute  Curing  Void  Assessments. 

5.  Section  158  of  the  Portland  city  charter  of  1898  (Laws,  1898,  p.  168,  g  166), 
which  provides  that  if,  upon  the  completion  of  any  street  improvement,  the  cost 
of  which  has  been  declared  by  the  common  council  to  be  a  charge  upon  the  ad- 
jacent property,  any  assessments  levied  to  pay  therefor  shall  have  been  or  may 
thereafter  be  round  or  adjudged  to  be  invalid  for  any  reason  whatever,  whether 
Jurisdictional  or  otherwise,  the  city  shall  then  have  power  to  bring  an  action  In 
the  circuit  court  against  the  owners  of  the  several  parcels  of  land  upon  which 
the  cost  of  such  improvement  bus  been  charged,  and  recover  from  such  owners 
their  respective  portions  of  the  cost  of  such  Improvement,  and  of  the  costs  and 
disbursements  of  such  action,  and  that  a  lien  therefor  shall  be  declared  upon  the 
premises  assessed  for  such  improvement,  is  not  unconstitutional  as  authorizing 
a  personal  Judgment  against  the  owner,  and  imposing  obligations  on  hl.n  not 
provided  for  In  the  charter  at  the  time  of  the  improvement,  since  it  does  not 
eontemp\ate  a  personal  Judgment  against  the  property  owner  which  may  be 
generally  enforced  against  hfs  property,  but  authorizes  the  recovery  of  a  J udg- 
ment  against  the  property  owner  to  be  enforced  only  against  the  property  liable 
for  such  improvement,— Xottage  v.  City  of  Portland,  inO. 

Curative  Act— Unconstitutional  Usurpation. 

0.  Such  an  act  Is  not  unconstitutional  as  a  usurpation  of  Judicial  authority, 
but  is  a  validating  act,  though  it  docs  not  use  any  of  the  words  "ratify,"  "con- 
firm," or  "validate."— Nottage  v.  City  of  Portland,  f>40. 

Curative  Act— Notice— Due  Process  of  Law. 


7.  Nor  is  it  void  as  authorizing  a  taking  of  property  without  notice  and  an 
opportunity  to  be  heard  on  the  validity  of  the  assessment,  where  the  ownerorigin- 
ally  had  notice  of  the  proceedings,  and  was  accorded  an  opportunity  to  be  heard 


on  the  amount  he  should  pay.  If  an  opportunity  for  a  hearing  is  granted  at  some 
stage  of  the  proceedings,  there  is  not  a  taking  without  due  process  of  law.— Not- 
tage  v.  City  of  Portlamt,  <U0. 

Acceptance  of  Reduced  Salary  by  Public  Officer. 

8.  Where  the  Board  of  Fin*  ( 'ommlssioners  by  resolution  illegally  reduces  the 
salary  of  the  chief  engineer  in  the  tire  department,  and  the  chief,  having  agreed 
to  work  for  the  reduced  amount,  accepts  his  salary  at  the  end  of  each  month,  he 
cannot  recover  the  difference,  the  contract  being  entirely  executed,  even  though 
the  larger  compensation  was  fixed  by  statute.— Delioett  v.  Gamhell,  :<08. 
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9.  The  acceptance  by  a  public  official  or  employee  of  less  than  the  salary 
allowed  him  by  law  is  not  a  waiver  of  his  right  to  the  balance,  provided  It  was 
not  taken  as  full  payment  and  In  pursuance  of  a  previous  agreement.— Brauer  v. 
City  of  Portland,  471. 

10.  A  finding  that  a  public  employee  agreed  to  perform  the  duties  of  his  posi- 
tion for  a  given  sum,  which  was  less  than  his  legal  salary,  by  performing  such 
duties  and  accepting  such  sum,  is  not  a  finding  that  he  took  the  reduced  salary 
pursuant  to  any  previous  agreement.— Brauer  v.  City  of  Portland,  471. 

Contract— Construction  of  Franchise. 

11.  A  municipal  ordinance  granting  a  franchise  for  the  construction  of  a 
water  works  system  in  a  town,  and  providing  that  on  its  completion  the  town 
shall  deliver  to  the  owner  bonds  for  a  stated  sum,  and  after  he  nas  operated  the 
system  for  a  stated  time  the  town  shall  have  the  right  of  purchasing  it,  in  which 
case  the  bonds  delivered  to  the  owner  shall  be  applied  as  a  part  payment  on  the 
price,  and  that  in  the  meanwhile  the  town  shall  have  an  Interest  in  the  water 
works  to  the  extent  of  the  bonds  so  delivered  to  the  owner,  which  Interest  he 
cannot  alienate,  is  not  invalid  as  providing  for  the  delivery  of  the  bonds  to  the 
constructor  of  the  water  works  as  a  bonus.— Town  of  Klamath  lulls  v.  Sachs,  H2(>. 

Construction  of  Paving  Contract. 

12.  A  paving  contract  providing  that  the  pavement  "shall  be  guaranteed  for 
five  years  from  the  date  when  It  is  opened  to  traffic,  and  during  said  period  all 
defects  in  the  pavement  due  to  its  proper  use  as  a  roadway  shall  oe  repaired  and 
made  good  by  the  contractor  at  his  own  expense,"  is  only  a  guarantee  of  the 
faithful  compliance  with  the  contract,  and  not  an  agreement  to  maintain  the 
pavement  in  repair  for  live  years.  For  the  payment  of  such  a  contract  the  city 
may,  under  its  charter,  levy  an  assessment  on  the  property  benefited:  (Laws, 
1891,  p.  823.)—  Allen  v.  City  of  Portland,  422. 

Obligation  of  Contract— Vested  Right  of  Action. 

18.  There  is  no  "contract"  between  a  city  and  a  property  owner  therein  that 
the  city  will  return  him  the  amount  that  he  has  paid  ft  on  a  void  street  assess- 
ment, and  consequently  such  owner  cannot  have  any  vested  right  to  recover  such 
payment.  There  are  no  vested  rights  in  either  defenses  or  rights  of  action  based 
on  mere  informalities.— Nottage  v.  City  of  Portland,  C»40. 

Municipal  Corporations— Interest  on  Special  Assessments. 

14.  Special  assessments  for  municipal  Improvements  do  not  bear  interest 
unless  by  a  particular  provision  of  law.— Mall  v.  City  of  Portland,  89. 

Interest  on  Installment  Payments  for  Improvements. 

15.  Act  of  February  22,  1893  (Laws,  1893.  p.  171),  provides  that  a  special  assess- 
ment for  an  improvement  In  the  City  of  Portland  may  be  paid  by  installments, 
and  that  the  assessment  shall  be  docketed,  and  thereafter  stand  as  a  Hen.  Sec- 
tion 5  provides  that  in  cases  of  installment  payments  there  shall  thereafter  be 
levied  annually  a  special  tax  equal  to  the  amount  of  the  annual  installment. 
Held  that,  until  it  has  been  levied,  no  installment  Is  "due  or  payable,"  within 
Portland  City  Charter,  §  131,  providing  that  taxes  shall  bear  Interest  from  the 
time  they  become  "due  or  payable,"  and  therefore  no  Interest  can  be  collected  on 
an  installment  until  the  levy.— Mall  v.  City  of  Portland,  89. 

16.  Act  of  February  22, 1893  (Iaws,  1893.  p.  171),  \  5,  relating  to  improvements 
in  the  City  of  Portland,  and  the  Issuance  oi  bonds  therefor  at  the  election  of  tax- 
payers to  pay  the  special  assessment  In  installments,  provides  that  the  special 
tax  shall  be  equal  to  ten  per  cent,  on  the  amount  docketed  against  each  lot  or 
parcel  of  land  for  and  during  the  ten  years  succeeding  the  Issuance  of  such  bonds, 
together  with  an  amount  equal  to  any  unpaid  balance  against  such  property 
which  may  appear  by  the  Hen  docket.  Held,  that  it  contemplates  that  each 
installment  shall  be  equal  to  only  ton  percent,  of  the  amount  docketed  against 
the  property,  and  that  each  shall  be  equal  in  amount,  and  all  be  paid  In  ten 
years,  without  interest  on  any  installments  until  after  they  become  due.— Mall 
v.  City  of  Portland,  89. 

Constitutionality  of  Installment  Payments. 

17.  The  statute  of  1893,  p.  171,  commonly  known  as  the  Bancroft  Bonding  Act, 
providing  that,  where  cities  of  twenty-five  hundred  inhabitants  Improve  a  street 
at  the  expense  of  abutting  property,  the  owners  thereof  whose  assessments  ex- 
ceed $25  may  pay  such  assessments  in  installments,  and  the  city  may  issue  inter- 
estrbearing  bonds  for  the  amount  of  deferred  assessments  to  pay  for  such  Im- 
provements, is  not  unconstitutional  as  in  violation  of  the  State  Constitution, 
Article  I,  \  32,  or  Article  IX.  g  1,  since  those  sections  do  not  apply  to  assessment 
for  street  improvements.  Nor  is  that  law  an  abuse  of  legislative  discretion,  it 
being  competent  In  cases  of  public  improvements  to  divide  the  property  owners 
into  classes  and  provide  a  method  of  payment  that  shall  be  uniform  in  each 
class.— lAidd  v.  uambell,  393. 
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18.  Nor  Is  the  said  bonding  act  unconstitutional  because  the  taxpayers  at 
large  must  pay  the  interest  on  the  bonds  therein  provided  for,  since  the  constitu- 
tion requires  equality  and  uniformity  only  in  the  levy  and  collection  of  taxes, 
and  does  not  apply  to  the  distribution  of  revenue.— ImcUI  v.  Oambell,  304. 

Implied  Amendment  of  Charters. 

19.  Nor  was  the  bonding  act  repealed  by  the  subsequent  Portland  charter 
(Law3,  1898,  M  221,  220),  limiting  its  bonded  indebtedness  to  certain  designated 
sums,  and  declaring  that,  no  city  officer  shall  have  authority  to  create  any  in- 
debtedness binding  on  such  city  until  funds  have  been  provided  for  It*  payment, 
or  to  contract  any  liability  that  shall  fall  due  more  than  two  years  from  its  date, 
or  to  Issue  warrants  when  there  Is  not  money  on  hand  to  pay  them,  for  the  debt 
limit  of  the  charter  applies  only  to  debts  created  under  its  provisions,  and  does 
not  affect  statutes  of  general  application.— Ladd  v.  Gambell,  30i. 

Street  Assessments— Implied  Repeal  of  Bonding  Act. 

20.  The  law  of  1808,  known  as  the  Bancroft  Bonding  Act,  providing  that  when 
any  city  of  twenty-five  hundred  or  more  inhabitant*  shall  improve  a  street  at 
the  expense  of  abutting  property,  owners  whose  assessment  exceeds  125  may  pay 
in  Installment*,  and  the  city  may  issue  its  bonds  to  the  amount  of  the  deferred 
assessments  to  pay  for  the  work,  is  not  affected  by  the  Oregon  City  Charter 
(Laws,  1805,  p.  480,  \  85),  which  provides  that  the  cost  of  street  improvements 
may  be  assessed  on  the  property  liable  therefor;  that  the  city  shall  not  be  liable 
for  any  portion  thereof  by  reason  of  Its  Inability  to  collect  the  assessment;  and 
that  no  moneys  shall  be  paid  out  of  the  general  fund  for  such  purpose,  but  the 
contractor  doing  the  work  shall  look  entirely  to  the  property  ana  the  owners 
thereof.  There  Is  no  direct  conflict  in  the  two  acts,  and  they  refer  to  different 
classes  of  indebtedness— the  liability  of  the  city  referred  to  in  the  charter  being 
that  of  the  city  to  the  contractor,  while  that  referred  to  in  the  statute  is  the 
liability  on  its  bonds  Issued  under  the  bonding  suit.— JSt  ration  v.  Oreuon  City,  400. 

Construction  of  Street  Improvement  Statutes. 

21.  Statutes  under  which  property  may  be  taken  or  incumbered  for  public 
Improvements  or  taxes  without  the  consent  of  the  owners,  must  be  strictly  con- 
strued, and  every  substantial  requirement  must  be  complied  with  to  sustain  the 
proceedings.— A  lien  v.  City  of  Portland,  420. 

Sufficiency  of  Petition  for  Public  Improvements. 

22.  Under  a  city  charter  which  provides  that  no  public  improvement  shall 
be  made  until  the  owners  of  one-half  of  the  property  to  be  affected  petition  there- 
for, a  petition  which  asks  for  the  paving  of  a  street  within  certain  limits,  and 
recites  that  the  undersigned  are  owners  of  one-half  the  property  abutting  on  the 
proposed  Improvement,  followed  by  the  signatures  of  the  petitioners,  opposite 
which  Is  a  description  of  the  property  owned  by  them  respectively,  is  sufficient 
on  its  face  to  give  the  council  Jurisdiction,  where  It  could  conveniently  determine 
whether  one-half  the  property  to  be  affected  was  represented  by  the  petition.— 
Allen  v.  City  of  Portland,  420. 

Petition  for  Street  Improvement— Signature  of  Corporation. 

23.  A  signature  to  a  petition  for  a  street  improvement  in  the  name  of  a  corpo- 
ration by  a  given  person  is  Nuttlclent  to  bind  the  property  signed  for,  though  the 
title  Is  held  In  trust  for  the  corporation  by  two  of  the  directors.— A  lien  v.  City  of 
I*orthtnd,  421. 

24.  To  set  aside  an  assessment  on  the  ground  that  the  improvement  for  which 
it  was  levied  was  not  petitioned  for  by  the  owners  of  one-half  of  the  property 
affected,  it  appeared  that  the  name  of  a  corporation  was  signed  by  its  secretary; 
that  no  resolution  of  the  board  of  directors  was  passed  authorizing  the  signing 
In  its  name,  but  that  the  secretary  was  the  manager  of  the  corporation,  and 
transacted  its  entire  business,  except  such  as  arose  outside  of  the  usual  course 
thereof;  that  there  were  but  three  directors;  that  he  consulted  with  another 
member  of  the  board  in  regard  to  signing  the  petition,  and  they  agreed  it  was 
desirable,  and  pursuant  thereto  the  secretary  signed.  Held,  that  the  signing  by 
the  secretary  was  sufficient  to  bind  the  property,  and  it  must  be  counted  for  the 
improvement  on  a  question  whether  the  owners  of  half  the  property  affected  had 
signed  the  petition.— Allen  v.  City  of  Portland,  421. 

Petition— Necessity  for  Corporate  Seal. 

25.  A  seal  Is  not  necessary  to  the  validity  of  the  signature  of  a  corporation  to 
a  petition  for  a  street  Improvement,  unless  then.1  Is  a  requirement  that  all  peti- 
tioners shall  sign  under  seal.— Allen  v.  City  of  Portland,  421. 

Petition— Agent's  Authority  to  Sign  Petition. 

26.  Where  a  petition  for  a  public  improvement  shows  on  Its  face  that  the 
names  of  property  owners  affixed  thereto  were  signed  by  agents,  the  authority  of 
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such  agents  will  be  presumed,  and  need  not  appear  thereon,  but  may  be  proven 
by  evidence  dehors  the  record ;  and,  If  the  council  is  satisfied  that  the  agency 
exists,  it  may  act,  and  its  determination  is  prima  facie  evidence  of  the  fact.— Alien 
v.  City  of  Portland,  421. 

Petition— Signature  of  Church  Corporation. 

27.  The  signing  of  a  petition  for  a  street  improvement  as  "Wardens  and 
Vestry  of  Trinity  Parish,  by  James  Laidlaw.  Clerk,"  is  a  sufficient  signing  of  the 
name  of  a  corporation  whose  true  name  is  ''Rector,  Wardens  and  Vestrymen  of 
Trinity  Parish,  Portland,"  where  it  appears  that  the  clerk  was  duly  authorised  by 
resolution  to  sign  the  petition.— Allen  v.  City  of  Portland,  421. 

Petition— Hignature  by  Owner  of  Majority  Interest  in  Lot. 

2S.  The  signing  of  a  petition  for  a  street  improvement  by  the  owners  of  an 
undivided  two-thirds  of  a  lot  is  sufficient  to  warrant  the  counting  of  such  lot  in 
estimating  the  aggregate  of  property  petitioning  for  the  Improvement. — Allen  v. 
City  of  J*ortland,  421. 

Petition— Signature  by  Owner  of  Life  Estate. 

29.  One  who  has  a  life  estate  in  an  undivided  half  of  a  lot.  and  has  the  care 
and  management  of  the  other  half  during  a  child's  minority,  Is  the  "owner"  of 
the  entire  lot  in  the  sense  that  she  can  sign  for  it  in  petitioning  for  a  street  Im- 
provement.— Allen  v.  City  of  Portland,  421. 

Petition— Signature— Descriptio  Persons. 

80.  A  signature  with  the  additional  words,  "Adm'x  Estate  of  C.  F.  Crowell," 
is  the  personal  signature  of  the  signer,  the  added  words  being  merely  descriptive. 
—Allen  v.  City  of  Portland,  421. 

Jurisdiction  of  Council— Collateral  Attack. 

31.  A  city  council,  in  determining  the  sufficiency  of  a  petition  for  a  public 
improvement,  exercises  a  quasi  J  udiclal  function,  but  the  question  of  its  Jurisdic- 
tion in  a  given  case  is  always  open  to  inquiry.    Thus,  under  a  ciiy  charter  which 

Erovlded  that  certain  improvements  should  not  be  made  unless  the  owners  of 
alf  the  property  affected  should  petition  therefor,  the  decision  of  the  council 
that  the  petition  was  signed  by  half  of  such  owners  does  not  give  it' jurisdiction 
unless  the  petition  was  in  fact  so  signed.— A  lien  v.  City  of  Parlland,  420. 

Burden  of  Proof  to  Show  Jurisdiction  of  Council. 

32.  Where  a  city  council  is  prohibited  from  making  any  public  improve- 
ment which  will  entail  an  assessment  on  the  abutting  property  owners  unless 
such  improvement  is  petitioned  for  by  the  owners  of  one-half  the  property  to  be 
affected  thereby,  and  it  appears  from  the  record  that  such  number  have  peti- 
tioned, and  the  council  have  so  determined,  the  burden  of  showing  that  the 
council  did  not  have  Jurisdiction  rests  on  one  who  seeks  to  have  the  assessment 
declared  void  and  removed  as  a  cloud  on  his  title.— Allen  v.  City  of  Portland,  421. 

Right  of  Remonstrance  Against  Street  Improvement. 

33.  The  Portland  charter  (Laws,  1*93,  p.  810,  \\  124,  125)  provides  that  the 
council  may  repair  a  street,  in  its  discretion,  and  assess  the  cost  thereof  against 
either  the  adjoining  property  or  the  general  fund;  but,  if  the  former  course  Is 
taken,  the  repair  shall  be  officially  entitled  "an  improvement,  and  shall  be  made 
accordingly."  Under  section  100,  a  remonstrance  of  more  than  half  of  the  prop- 
erty owners  affected  shall  prevent  further  steps  being  taken  in  case  of  an  im- 
provement. Held,  that  whenever  the  adjacent  property  owners  are  called  on  to 
pay  for  work  in  front  of  their  lots  they  have  the  right  to  remonstrate,  as  the 
work  Is  there  governed  by  the  provisions  of  section  100.— Cook  v.  Portland,  388. 

Power  of  Municipality  to  Issue  Negotiable  Bonds. 

H4.  The  power  granted  to  a  municipality  to  "issue  bonds"  for  specific  pur- 
poses Implies  the  power  to  make  such  bonds  negotiable  in  form  and  character, 
particularly  where  the  charter  elsewhere  limits  the  Indebtedness  that  may 
legally  be  Incurred,  and  requires  every  warrant  showing  obligations  beyond  such 
limit  to  be  so  stamped  across  its  face.— 7\>wn  of  Klamath.  Faus  v.  Sachs,  325. 

Right  of  Municipal  Trustees  to  Issue  Bonds. 

35.  Where  a  municipality  has  power  to  issue  bonds  for  a  specific  purpose,  its 
board  of  trustees  may  issue  such  bonds  without  submitting  the  question  of  their 
issuance  to  a  vote  of  the  electors,  unless  the  charter  so  requires.  In  such  a  case 
the  municipality  acts  through  the  trustees,  who  are  Its  agents,  having  the  powers 
granted  it  by  the  legislature.— Town  of  Klamath  flails  v.  Sachs,  325. 

Construction  of  Municipal  Charter. 

88.  A  clause  of  a  municipal  charter  limiting  the  Indebtedness  that  may  be 
lawfully  Incurred,  and  providing  that  in  addition  thereto  the  town  may  issue 
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bond*  to  a  given  amount  for  light  and  water,  Is  not  a  limitation  on  the  coHt  of 
the  water  system.— Town  of  Klamath  Fall*  v.  Sachs,  820. 

87.  The  board  of  trustees  of  a  municipality  Is  not  required  to  provide  for 
lighting  the  town  and  at  the  same  time  furnish  it  with  a  water  system  by  a  pro- 
vision of  its  charter  authorizing  an  indebtedness  to  be  incurred  "for  the  purpose 
of  lighting  the  town  and  furnishing  it  with  a  water  system"— such  provision 
leaves  it  discretionary  to  provide  either  system  or  both.— Town  of  Klamath  Fall* 
v.  Sachs,  826. 

Liability  of  City  for  Failure  to  Provide  Fund  to  Pay  Warranth. 

88.  Where  the  expense  of  improving  a  street  In  a  city  is  to  be  paid  from  a 
special  fund  to  be  raised  by  an  assessment  on  the  abutting  property,  the  failure  of 
the  municipality  to  comply  with  any  of  the  requirements  of  the  charter  essential 
to  supply  such  fund,  or  any  unreasonable  delay  in  collecting  the  money  to  pay 
for  such  improvement  gives  the  contractor  a  right  of  action  ex  delicto  against  the 
city  for  damages,  notwithstanding  a  provision  in  the  contract  that  he  shall  look 
for  payment  to  such  special  fund  only,  and  that  he  will  not  require  the  munici- 
pality to  pay  for  the  same  out  of  any  other  fund.— -Jones  v.  City  of  Portland,  512. 

Warrants— Funds  for  Paying. 

30.  A  municipal  warrant  purporting  to  have  been  Issued  in  payment  for  the 
improvement  of  a  certain  street,  sufficiently  shows  that  it  is  to  be  paid  out  of  a 
special  fund  raised  by  assessment  on  the  property  benefited  by  that  Improve- 
ment, where  there  is  no  claim  that  It  was  to  be  paid  out  of  any  other  fund.— Jones 
v.  Cit)/  of  l*ortlftnd,  513. 

Municipality— Allegation  of  Neglect  in  Collecting  Fund. 

40.  In  an  action  against  a  city  on  an  improvement  warrant  drawn  on  a  special 
fund,  an  allegation  that  It  was  the  city's  duty  to  collect  from  the  abutting  owners 
the  cost  of  the  improvement,  that  it  had  failed  and  neglected  to  perform  such 
duty,  and  had  not  collected  from  the  owners  any  money  for  such  purpose,  and 
was  not  making  any  attempt  to  do  so,  is  sufficiently  broad  to  Justify  a  recovery 
because  of  the  invalidity  of  the  assessments  through  the  city's  failure  to  comply 
with  its  charter  provisions.— Jones  v.  City  of  l*ortlandt  512. 

Burden  of  Proof  in  Showing  Diligence  to  Collect  Assessments. 

41.  Where  plaintiff  proved  the  ordinance  authorizing  the  Improvement  con- 
tract on  which  his  warrants  were  based,  the  execution  of  the  contract,  the  per- 
formance of  the  work,  its  acceptance  by  the  city,  the  issuance  of  the  warrant,  and 
the  failure  of  the  city  for  four  years  to  provide  the  special  fund  out  of  which  It 
was  to  be  paid,  he  made  a  prima  facie  case  against  the  city,  and  the  burden  was 
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in  complying  with  Its  charter  provisions,  or  in  exercising  reasonable  diligence.— 
ones  v.  City  of  I*ortland,  513. 


then  on  it  to  show  that  its  failure  to  provide  the  fund  was  not  owing  to  its  neglect 
in  com 
Jones  \ 

Effect  of  Legal  Recitals  in  Bonds. 

42.  Recitals  In  municipal  public  improvement  bonds  that  they  were  Issued 
by  virtue  of  a  designated  ordinance,  giving  its  date  and  title,  put  purchasers  upon 
Inquiry  touching  the  provisions  and  the  exact  legal  purposes  of  the  ordinance, 
and  whether  It  is  sanctioned  by  the  charter,  and  a  recital  that  the  bonds  were 
issued  In  pursuance  of  the  charter  is  not  binding  on  the  city,  for  the  latter  recital, 
being  as  to  a  matter  of  law,  cannot  act  as  an  estoppel.— Town  of  Klamath  Falls  v. 
Sachs,  325. 

Effect  of  Recitals  of  Facts  in  Bonds. 

48.  In  dealing  with  bona  fide  purchasers,  recitals  in  public  improvement 
bonds  that  all  acts  required  as  conditions  precedent  to  their  issue  have  been  per- 
formed, will  estop  the  municipality  from  asserting  the  contrary,  as,  that  the  im- 
provements had  not  been  completed,  or  that  the  work  was  not  properly  done.— 
Town  of  Klamath  Falls  v.  Sachs,  325. 

Statutory  Construction— Vacating  Town  Plat. 

44.  The  provision  of  Hill's  Ann.  Laws,  §  4182,  that  If  no  opposition  Is  made  to 
a  petition  to  vacate  town  lots  the  county  court  "may"  vacate  the  same  with  such 
restrictions  as  it  deems  reasonable  and  for  the  public  good,  is  not  mandatory,  in 
view  of  section  41(8.  providing  that  if  opposition  is  made  the  court  may  proceed 
to  hear  and  determine  upon  the  application,  and  may,  if  in  its  opinion  Justice 
require  It,  grunt  the  prayer  of  the  jK'tition  in  whole  or  in  part,  and  section  4190, 

5ivlng  appellant,  in  case  his  petition  is  denied,  an  appeal  to  the  circuit  court.— 
ferchant  v.  Town  of  Murxhjield,  55. 
Sufficiency  of  Petition  for  Vacating  Town  Plat. 

45.  In  a  proceeding  to  vacate  a  plat  of  a  town  or  an  addition  thereto,  under 
Sections  4188  and  41SW  of  Hill's  Ann.  Iaws,  the  petition  must  affirmatively  show 
that  petitioner  is  the  owner  of  all  the  property  in  such  town  or  addition.— Mer- 
chant v.  Town  of  Marshjield,  55. 


G46  Negligence. 

4ti.  A  petition  to  vacate  town  lots  and  blocks  and  the  streets  and  alley*  sur- 
rounding them,  which  shows  that  persons  other  than  the  petitioners  are  the 
owners  of  part*  of  the  property  abutting  upon  some  of  the  streets  or  alleys  sought 
to  be  vacated,  Is  insufficient,  under  Hill's  Ann.  Laws,  g§  4181,  -11H5,  where  It  does 
not  show  who  such  interested  parties  are,  or  what  persons,  if  any.  would  be 
particularly  affected  by  the  vacation.— Merchant  v.  Town  of  Marshfleld,  55. 

Jurisdiction  of  Circuit  Court  Over  City  Offences. 

47.  Where  the  legislature  has  established  a  city  court  to  try  offenders  against 
the  charter  and  ordinances  of  a  municipality,  the  Jurisdiction  of  such  court  is 
exclusive  In  the  first  instance,  and  the  circuit  court  can  only  review  the  proceed- 
ings.— State  v.  Haines,  879. 

"MUST." 

"  May  "  Does  Not  Always  Mean  «*  Must."    See  Statutes,  1,  2. 

NEGLIGENCE. 

Contributory  Negligence—  Fences. 

1.  Plain tifTs  turning  his  stock  loose  in  a  highway  with  knowledge  that  a 
barbcd-wlre  fence  along  such  highway  had  no  board  or  pole  thereon,  as  required 
by  Hill's  Ann.  Laws,  \  8461,  Is  not  guilty  of  contributory  negligence  precluding  a 
recovery,  under  that  section,  for  injuries  to  the  stock  caused  by  the  tbnce.—Sigtin 
v.  Coos  Bay  Company,  79. 

Liability  of  City  for  Failure  to  Provide  Fund  to  Pay  Warrants. 

2.  Where  the  expense  of  improving  a  street  in  a  city  is  to  be  paid  from  a 
s]>eeial  fund  to  be  raised  by  an  assessment  on  the  abutting  property,  the  failure 
of  the  municipality  to  comply  with  any  of  the  requirements  of  the  charter  es- 
sential to  supply  such  fund,  or  any  unreasonable  delay  in  collecting  the  money 
to  pay  for  such  improvement,  gives  the  contractor  a  right  of  action  ex  delieto 
against  the  city  for  damages,  notwithstanding  a  provision  in  the  contract  that 
he  shall  look  for  payment  to  such  special  fund  only,  and  that  he  will  not  require 
the  municipality  to  pay  for  the  same  out  of  any  other  fund.— Jane*  v.  City  of 
l*ortland,  512. 

Municipality— Allegation  of  Neglect  in  Collecting  Fund. 

3.  In  an  action  against  a  city  on  an  Improvement  warrant  drawn  on  a  special 
fund,  an  allegation  that  it  was  the  city's  duty  to  collect  from  the  abutting  owners 
the  cost  of  the  improvement,  that  it  had  failed  and  neglected  to  perform  such 
duty,  and  had  not  collected  from  the  owners  any  money  for  such  purpose,  and 
was  not  making  any  attempt  to  do  so,  is  sufficiently  broad  to  Justify  a  recovery 
because  of  the  invalidity  of  the  assessments  through  the  city's  failure  to  comply 
with  its  charter  provisions.— -Jones  v.  City  of  Portland,  512. 

Pleading  Negligence. 

•1.  It  is  a  rule  of  general  application  in  pleading  that  negligence  cannot  be 
alleged  in  one  particular  and  the  pleader  be  allowed  to  prove  and  recover  on 
some  other  negligence,  yet  that  must  be  taken  in  connection  with  another  rule, 
that  where  a  complaint  contains  a  general  allegation  of  negligence,  and  the  de- 
fendant Joins  issue  without  moving  to  make  the  pleading  more  definite,  proof  of 
any  negligence  within  the  general  scope  of  the  allegations  is  competent.— Jones 
v.  City  of  Portland,  512. 

NEGOTIABLE  INSTRUMENTS.    Same  as  Bills  A  Notes. 

NEW  TRIAL. 

Duty  of  Court  in  Determining  Motion  for  New  Trial. 

In  passing  on  an  application  for  a  new  trial  it  is  the  duty  of  the  Judge  to 
weigh  the  whole  case,  and,  if  it  then  appears  that  the  verdict  is  against  the  e'ear 
weight  of  the  evidence,  or  that  the  Jury  has  acted  unreasonably  or  from  improper 
motives,  or  has  been  misled  or  misdirected,  a  new  trial  should  be  granted.— 
Series  v.  Series,  289. 

NONSUIT. 

Not  Waived  by  Subsequently  Offering  Evidence. 

1.  In  view  of  Section  24fi,  Hill's  Ann.  Laws,  permitting  defendant  to  have  a 
Judgment  of  nonsuit  when  plaintiff  has  failed  to  prove  a  cause  sufficient  to  be 
submitted  to  a  Jury,  a  motion  for  a  nonsuit  is  not  waived  by  subsequently  intro- 
ducing evidence.— Carney  v.  Duniway,  131. 
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Motion  for  Nonsuit— Subsequent  Evidence. 
2.  The  doctrine  that  where  defendant,  after  denial  of  a  motion  for  nonsuit, 
gives  evidence  supplying  the  defect  in  plaintiff's  case,  the  ruling  on  the  motion 
will  not  be  reviewed  on  appeal,  does  not  apply  where  the  bill  of  exceptions  falls 
to  show  that  defendant  ottered  any  evidence,  or,  if  he  did  offer  any,  what  it  was. 
—Carney  v.  Duniway,  182. 

NOTICE 

To  Owner— Appropriation  of  Private  Property.    See  Const.  Law,  2, 3. 

NOTICE  OF  APPEAL. 

Example  of  Insufficient  Notice.    See  Appeal,  21. 

OBLIGATION  OF  CONTRACTS.    See  Municipal  Corporations,  13. 

OBSCENE  PICTURES. 

Cannot  be  a  Business  in  Exhibiting.    Sec  Criminal  Law,  20. 

OFFICERS. 
Acceptance  of  Reduced  Salary  as  a  Waiver. 

1.  The  acceptance  by  a  public  official  or  employe  of  less  than  the  salary 
allowed  him  by  law  is  not  a  waiver  of  his  right  to  the  balance,  provided  it  was  not 
taken  as  full  payment  and  in  pursuance  of  a  previous  agreement.— Brauer  v.  L\ty 
of  Portiand,  471. 

Salary  of  Public  Officers— Executed  Agreement. 

2.  An  agreement  by  a  public  officer  to  accept  less  than  the  amount  fixed  by 
law  as  his  salary  is  void  on  grounds  of  public  policy,  and  cannot  be  enforced. 
Nor  is  an  acceptance  of  less  than  the  full  salary  without  any  previous  agree- 
ment so  to  do  a  bar  to  a  recovery  of  the  balance.  But  an  acceptance  of  less  than 
the  amount  due  in  pursuance  of  an  agreement  to  that  effect  Is  binding,  and  no 
recovery  can  be  had  for  the  unpaid  balance.— I)e  Boost  v.  ii<imbclly  308. 

OPENING  DEFAULT. 

Setting  Aside  Judgment  is  Largely  Discretionary.    See  Trial,  5. 

OREGON   CASES   Applied,  Approved,  Cited,    Distinguished,  Doubted,  Fol- 
lowed, and  Overruled  in  this  Volume. 

Ah  Lep  v.  Gong  Choy,  13  Or.  429,  cited,  483. 

Allen  v.  Elwert.  29  Or.  42K,  eited,  71. 

Allen  v.  Rowe,  19  Or.  188,  cited,  68. 

Altman  v.  School  District,  85  Or.  85,  cited,  114,  119. 

Altschul  v.  O'Neill,  35  Or.  202,  cited,  182. 

American  Contract  Co.  v.  Bullcn  Bridge  Co.,  29  Or.  549,  cited,  580. 

Atterberry  v.  Portland  &  Willamette  Valley  Ry.  Co.,  18  Or.  85,  eited,  136,  140. 

Baker  v.  Woodward,  12  Or.  3,clted,  861. 

Barnhart  v.  Ehrhart,  33  Or.  274,  followed,  51,  approved,  312. 

Beale  v.  Hite,  35  Or.  176,  followed,  202,  223. 

Benicia  Agricultural  \Vorks  v.  Crclghton,  21  Or.  495.  applied,  193. 

Bennett  v.  Northern  Pacific  Express  Co.,  12  Or.  49,  distinguished,  132, 131, 139. 

Berry  v.  King,  15  Or.  165,  followed,  85, 119. 

Bewfey  v.  Graves,  17  Or.  274,  cited,  434,  436. 

Bowen  v.  Clarke,  22  Or.  566,  cited,  418. 

Capital  Lumbering  Co.  v.  Ryan,  34  Or.  73,  followed,  62,  75. 

Carney  v.  Barrett,  4  Or.  171,  cited,  480. 

Clark  v.  Bayley,  5  Or.  843,  cited,  2». 

Clark  v.  Wick,  25  Or.  444i,  followed,  188,  103. 

Cleveland  Oil  Co.  v.  Norwich  Insurance  H<x\,34  Or.  228,  cited  in  foot  note,  137. 

Cochran  v.  Baker,  34  Or.  555,  cited  in  foot  note,  123. 

Coffin  v.  Hutchinson,  22  Or.  554.  cited,  136,  140. 

Coffman  v.  Bobbins,  8  Or.  278,  cited,  281. 

Coggan  v.  Reeves,  3  Or.  275,  cited,  812. 

Cole  v.  Logan,  24  Or.  304,  cited,  285. 

Combs  v.  Slay  ton,  19  Or.  99,  cited,  279,  Ml. 

Commercial  National  Bank  v.  City  of  Portland,  24  Or.  188,  cited,  517. 

Continental  Insurance  Co.  v.  Rlggen,  31  Or.  336,  applied,  171.  174,  401. 

Coos  Bay  Navigation  Co.  v.  Endlcott,  34  Or.  574,  cited  in  foot  note,  813. 
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Cox  v.  Alexander,  30  Or.  438.  followed,  128,  181. 

Coyote  (told  Mining  Co.  v.  Ruble,  9  Or.  121.  cited,  486,  487. 

Crabill  v.  Crabill.  22  Or.  5H8,  followed,  85, 119. 

Craig  v.  M  osier,  2  Or.  823,  cited,  51. 

Crane  v.  Jones,  24  Or.  419,  followed,  250,  252. 

Crawford  v.  Wist,  26  Or.  500,  cited,  184. 

Crews  v.  Richards,  14  Or.  442,  cited,  241. 

Cunningham  v.  Berry,  17  Or.  622.  cited.  379,  382. 

Curtis  v.  La  Grande  Water  Co.,  20  Or.  34,  cited,  281. 

Davis  v.  Davis,  20  Or.  78,  cited.  268,  271, 

Dayton  v.  Board  of  Equalization,  S3  Or.  131,  cited,  280. 

De  Boest  v.  Gambell,  35  Or.  368,  distinguished,  471,  4?2,  474-176. 

Deerlng  v.  Quivey,  26  Or.  556,  followed;  75,  78. 

Dick  v.  Wilson,  10  Or.  490,  followed,  174,  175. 

Du  Bois  v.  Perkins,  21  Or.  at  p.  190,  cited,  186. 

Elfeit  v.  Hinch,  5  Or.  255,  cited,  271. 

Fellows  v.  Evans,  33  Or.  30,  distinguished,  181,  223. 
Fiore  v.  Ladd,  29  Or.  at  p.  535,  cited  in  foot  note,  123. 
Frink  v.  Thomas,  20  Or.  266,  cited,  17. 

Garrett  v.  Bishop,  27  Or.  349,  cited,  279,  281. 

Getty  v.  Ames,  30  Or.  573,  cited,  71. 

Glaze  v.  Whitley,  5  Or.  104,  cited,  492. 

Gove  v.  Island  City  Milling  Co.,  16  Or.  93,  distinguished,  188, 192. 

Grady  v.  Dundon,  30  Or.  333,  337,  cited,  501,  540. 

Grant  v.  Baker,  12  Or.  329,  cited,  582. 

Hamilton  v.  Butler,  33  Or.  370,  cited,  182,  183. 

Hamilton  v.  Gordon,  22  Or.  557,  cited,  581. 

Harrlsburg  Lumber  Co.  v.  Washburn,  29  Or.  150,  cited,  71. 

Hawthorne  v.  City  of  East  Portland,  13  Or.  281,  cited,  386. 

Hedin  v.  Suburban  Railway  Co.,  26  Or.  155,  cited,  582. 

Herbert  v.  Dufur,  23  Or.  462,  cited,  582. 

Hibernian  Benevolent  Society  v.  Kelly.  28  Or.  173,  followed,  33,  36.  40,  44. 

Hlcklin  v.  McClear,  18  Or.  126,  approved,  176,  180,202,  211,  221. 

Holbrook  v.  Investment  Co.,  S2  Or.  104,  cited.  472,  483. 

Hood  River  Lumber  Co.  v.  Wasco  County,  35  Or.  498,  cited  in  foot  note,  540. 

Houston  v.  Timmerman,  17  Or.  499,  cited,  349,  358. 

Hunsaker  v.  Coffin,  2  Or.  107,  cited,  175. 

Huston  v.  Bybee,  17  Or.  140,  cited,  279,  281. 

Jameson  v.  Cold  well,  2!  Or.  144,  cited,  108. 
Johns  v.  Marion  County,  4  Or.  46,  cited,  175. 
Jolly  v.  Kyle,  27  Or.  95,  cited.  272,  274. 
Jones  v.  Hale,  32  Or  465,  cited,  97,  108. 
Joy  v.  Stump,  14  Or.  361,  cited,  221. 

Kenny  v.  Walker,  29  Or.  41,  cited,  138. 

Kern  v.  Hotallng,  27  Or.  20.1  cited,  75. 

King  v.  City  of  Portland,  2  Or.  140,  cited,  397. 

Koshland  v.  Hartford  Insurance  Co.,  81  Or.  402,  followed,  27,  30. 

Kumli  v.  Southern  Pacific  Co.,  21  Or.  505,  cited,  465. 

Ladd  v.  City  of  Portland,  32  Or.  271,  cited  in  foot  note,  540. 

Ladd  v.  Gambell,  85  Or.  393,  applied,  409,  411,  414. 

Larscn  v.  Oregon  Ry.  &  Nav.  Co.,  19  Or.  240,  247,  cited,  297. 

Lleuallen  v.  Mosgrove,  33  Or.  282,  cited,  51S. 

Little  v.  City  of  Portland,  26  Or.  235,  followed,  512,  517. 

Little  v.  Cogswell,  20  Or.  345,  cited,  174,  401. 

Long  v.  Lander,  10  Or.  at  p.  179,  cited,  135. 

Low  v.  Rlzor,  25  Or.  551,  cited,  285. 
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McBroom  v.  Thompson,  25  Or.  550,  cited,  281. 

MeCormlck  v.  Blanchard,  7  Or.  232,  followed,  252. 

McCourt  v.  Johns,  33  Or.  561,  applied,  141, 149. 

Mac  key  v  Olssen,  12  Or.  429,  cited  in  foot  note,  123. 

Mall  v.  City  of  Portland,  &>  Or.  89,  cited,  397. 

Meier  v.  Hess.  23  Or.  599,  cited,  1, 1«. 

Meyer  v.  Brooks,  29  Or.  208,  cited,  471, 482. 

Mlnto  v.  Delaney,  7  Or.  387,  cited,  319. 

Moore  v.  Willamette  Transportation  Company,  7  Or.  859,  cited,  105. 

Multnomah  County  v.  Adams,  0  Or.  114,  followed,  47,  51. 

Musgrove  v.  Bonser,  5  Or.  813,  cited,  361. 

Nlckum  v.  Gaston,  24  Or.  880,  followed,  131, 130. 

North  Pacific  Lumbering  Co.  v.  City  of  East  Portland,  14  Or.  6,  cited,  517. 

North  Powder  Milling  Co.  v.  Coughanour,  34  Or.  9,  cited  in  foot  note,  279. 

Owens  v.  Snell,  29  Or.  482,  cited,  132, 138. 

Parker  v.  Metager,  12  Or.  407,  cited,  181,  258. 

Patterson  v.  Bank  of  British  Columbia.  26  Or.  509,  cited,  98. 

Paulson  v.  Portland  (Or.),  149  U.  S.  38,  distinguished,  511. 

Pearce  v.  Buell,  22  Or.  29,  cited,  75. 

Pearson  v.  Dryden,  28  Or.  350,  cited,  418. 

Portland  v.  Bituminous  Paving  Co.  33  Or.  307,  distinguished,  422,  447,  450. 

Portland  v.  Denny,  5  Or.  100,  cited,  51. 

Powell  v.  Willamette  Valley  Railway  Co.,  15  Or.  393,  cited,  234. 

Raymond  v.  Flavel,  27  Or.  219,  followed,  1, 16. 

Rhodes  v.  MeGarry,  19  Or.  222,  cited.  16. 

Roberts  v.  Parrlsh,  17  Or.  583,  cited,  1*0. 

Rowland  v.  Williams.  23  Or.  515,  approved,  202,  210,  221. 

Ryan  v.  Harris,  2  Or.  175,  cited,  50. 

Say  re  v.  Mohney,  30  Or.  2*8,  cited,  1 II. 

Schaefer  v.  Stein,  29  Or.  147,  cited,  136,  140. 

School  District  v.  Lambert,  28  Or.  209,  cited,  106. 

Seton  v.  Hoyt,  34  Or.  266,  cited,  481. 

Shipley  v.  Hacheney,  34  Or.  303,  cited,  481. 

Southwell  v.  Beezley,  5  Or.  458,  cited,  582. 

Springer  v.  Young,  14  Or.  280,  approvd,  176.  180,  202,  211. 

Sprout  v.  Western  Assurance  Company,  83  Or.  98,  applied,  27,  81. 

Stanley  v.  Smith,  15  Or.  505,  cited.  291. 

State  v.  Baker,  23  Or.  441,  cited,  468,  470. 

State  v.  Bart  mess,  33  Or.  1 10,  applied,  521,  588. 

State  v.  Brown,  28  Or.  147,  followed.  465. 

8tate  v.  Dupuls,  18  Or.  372,  cited,  379,  882. 

State  v.  Ellsworth,  80  Or.  145,  cited,  535. 

State  v.  Fiester,  32  Or.  254,  cited,  276,  278. 

State  v.  Fletcher,  24  Or.  295,  applied,  462,  469. 

State  v.  Garrand,  5  Or.  216,  cited,  114,  534. 

State  v.  Hanion,  82  Or.  95.  applied,  18 J,  184. 

State  v.  Hatcher,  29  Or.  309,  followed,  388,  892. 

State  v.  Hawkins,  18  Or.  47rt,  distinguished,  151,  161. 

State  v.  Kelly,  28  Or.  225.  followed,  465. 

State  v.  Lee  Van  Yan,  id  Or.  365,  cited,  l&V 527. 

State  v.  Lurch,  12  Or.  104.  approved,  365,  367. 

State  v.  Moran,  15  Or.  262,  cited,  31*1,  applied,  521,  538. 

State  v.  Officer,  4  Or.  180,  cited,  175. 

State  v.  Olberman,  33  Or.  556.  followed,  462, 465. 

State  v.  Pool,  20  Or.  150,  applied,  388,  391. 
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State  v.  Smith,  33  Or.  483.  followed,  365,  366,  390. 

State  v.  Tamler,  19  Or.  52S.  cited,  3?9,  382. 
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Strickland  v.  Geide,  31  Or.  373,  cited,  401. 

Sullivan  v.  Cllne,  38  Or.  260,  cited  in  foot  note,  540. 

Swift  v.  Mulkey,  17  Or.  at  p.  538,  cited,  180. 
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Thompson  v.  Multnomah  County,  2  Or.  84,  cited,  175. 
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Wallace  v.  Suburban  Ry.  Co.,  26  Or.  174,  cited,  582. 

Watson  v.  Dundee  Mortgage  Co.,  12  Or.  483,  applied,  62,  73. 

Weiss  v.  Oregon  Iron  &  Steel  Co.,  18  Or.  4H0,  cited,  812,  317. 
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Willamette  Falls  Co.  v.  Kittredge  (Or.),  5  Sawy. 44  (Fed.  Cas.  17,105), cited,  105. 

Wilson  v.  City  of  Salem,  24  Or.  5W,  distinguished,  511. 

Wimer  v.  Simmons,  27  Or.  1,  cited,  279,  283. 

Woods  v.  Courtney,  16  Or.  121,  cited,  138. 

Woodward  v.  Baker,  10  Or.  491,  followed,  85, 88. 

OREGON  CITY  CHARTER. 

Oregon  City  Charter,  1895,  {^f}0^  ^Stratum  v.  Oregon  City,  400-413. 

OREGON  STATUTES.    Same  as  Statutes  of  Oregon. 
OVERRULED  CASES.    See  Oregon  Casks. 

PARENT  AND  CHILD. 
Earnings  of  Emancipated  Child. 

1.  The  earnings  of  a  minor  child  who  has  been  in  good  faith  emancipated  by 
the  father  cannot  be  taken  by  the  hitter's  creditors.— Flynn  v.  BaUlcy,  288. 

Evidence  of  Emancipation  of  Ciiild. 

2.  A  writing  is  unnecessary  to  evidence  the  emancipation  of  an  infant,  that 
fact  may  be  implied  from  circumstances.— Flynn  v.  Baisley,  268. 

Loans  to  Parent  by  Emancipated  Child. 

3.  Where  a  father  in  good  faith  emancipates  his  sons  while  he  Is  in  good 
financial  circumstances,  and  thereafter  borrows  from  them  money  which  they 
earned  during  their  minority,  a  conveyance  of  real  estate  by  the  father  to  the  sons 
in  consideration  of  such  loans  is  a  conveyance  upon  a  valuable  consideration,  and 
will  not  be  set  aside.— Flynn  v.  Baisley,  268. 

PAROL  EVIDENCE. 

Fixing  Place  of  Pay  ment— Contracts— Statute  of  Frauds.    See  Evidence,  24. 
Ownership  of  Fence  May  be  Shown  by  Parol.    See  Evidence,  20. 
Of  Right  of  Agent  to  Indorse  and  Sell  Note.    See  Evidence,  22. 
Of  Emancipation  of  Child  by  Parent.    See  Evidence,  21. 

PAROL  LICENSE.    Revocation  of.    See  Waters,  4. 
PARTIES. 
Parties  to  Suit  to  Determine  Water  Rights. 

In  a  suit  to  determine  an  adverse  claim  to  the  use  of  water  from  irrigating 
ditches,  to  enjoin  defendants  from  interfering  therewith,  and  to  recover  damages 
for  an  alleged  trespass,  a  defendant,  who,  at  the  request  of  another  defendant, 
tapped  the  ditches  in  question,  and  owns  a  tract  of  land  across  a  corner  of  which 
one  of  them  is  constructed,  is  a  proper  party.— Bowman  v.  Bowman,  270. 

PAYMENT. 

Payments  and  Counterclaims  Must  be  Pleaded. 

In  an  action  for  money  earned  under  a  contract,  a  defense  that  because  of 
plaintiff's  failure  to  perform  It  became  necessary  to  employ  help  and  pay  therefor 
in  order  to  prevent  a  loss,  is  not  sufficient  to  admit  evidence  of  a  part  payment  of 
the  contract  price  as  a  basis  for  counterclaiming  it.— Farmer'*  Rational  Bank  v. 
Hunter,  188. 
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PHYSICIANS  AND  8URGE0NS. 
Statutory  Construction— Implied  Repeal— Physicians. 
The  act  of  1889,  as  amended  in  1891  (Laws,  1889,  p.  144,  g  11,  and  Laws,  1891,  p.  168. 
8  5),  exacting  a  license  from  Itinerant  vendors  of  medicines  who  profess  to  treat 
diseases  or  Injuries,  was  impliedly  repealed  by  the  act  of  1895  (Laws,  1896, p.  61,  §  3), 
regulating  the  practice  of  medicine  and  surgery,  which  revises  the  whole  subject- 
matter  of  the  old  law.— Ex  parte  Ferdon,  171. 

PLEADING. 
Surveys  not  Conclusive  as  to  Character  of  Land. 

1.  An  allegation  in  a  pleading  that  the  lands  described  border  upon  and  lie 
in  what  is  known  and  platted  upon  the  government  survey  as  "Tule  Lake,  and 
the  borders  of  said  Tule  Lake  were  in  said  survey  meandered  by  the  United  States 
surveyor,"  is  not  an  allegation  that  Tule  Lake  was  or  Is  a  body  of  water;  both 
because  it  is  not  so  stated,  and  because  the  fact  of  its  having  been  meandered  is 
not  conclusive  that  it  was  then  a  lake.—  Western  Investment  Company  v.  Farmer** 
National  Bank,  298. 

Pleading  Negligence. 

2.  It  is  a  rule  of  general  application  In  pleading  that  negligence  cannot  be 
alleged  in  one  particular  and  the  pleader  be  allowed  to  prove  and  recover  on  some 
other  negligence,  yet  that  must  oe  taken  in  connection  with  another  rule,  that 
where  a  complaint  contains  a  general  allegation  of  negligence,  and  the  defend- 
ant Joins  issue  without  moving  to  make  the  pleading  more  definite,  proof  of  any 
negligence  within  the  general  scope  of  the  allegations  is  competent.— Jones  v.  City 
of  Portland,  512. 

Complaint  in  Ejectment— Allegation  or  Plaintiff's  Estate. 

3.  A  complaint  to  recover  possession  of  a  tract  lying  between  the  supposed 
meander  line  of  a  lake  and  the  waters  thereof,  showing  that  such  tract  is  sufficient 
in  area  for  the  extension  of  the  government  surveys  over  it,  but  not  alleging  that 
plaintiff  is  the  owner  and  entitled  to  the  possession  thereof,  except  as  owner  of 
the  upland  abutting  thereon,  falls  to  sufficiently  set  forth  the  nature  of  plaintiffs 
estate  in  the  land  sued  for.— Little  v.  Pherson,  51. 

Municipality— Allegation  of  Neglect  in  Collecting  Fund. 

4.  In  an  action  against  a  city  on  an  improvement  warrant  drawn  on  a  special 
fund,  an  allegation  that  it  was  the  city's  duty  to  collect  from  the  abutting  owners 
the  cost  of  the  improvement,  that  it  had  failed  and  neglected  to  perform  such 
duty,  and  had  not  collected  from  the  owners  any  money  for  such  purpose,  and 
was  not  making  any  attempt  to  do  so,  is  sufficiently  broad  to  Justify  a  recovery 
because  of  the  invalidity  of  the  assessments  through  the  city's  failure  to  comply 
with  its  charter  provisions.— Jones  v.  City  of  Portland,  512. 

Alleging  Breaches  of  Covenant  of  Warranty. 

5.  In  assigning  breaches  of  covenants  against  incumbrances,  of  covenants  of 
warranty,  and  of  covenants  for  quiet  enjoyment,  the  pleader  must  specify  the 
incumbrance  or  paramount  title  which  has  caused  the  covenant  to  be  broken,  and 
that  an  eviction  resulted  therefrom,  but  the  particulars  need  not  be  given ;  thus, 
a  complaint  on  a  covenant  of  warranty  which  sets  out  the  covenant,  and  alleges 
that  the  title  is  in  the  United  States,  that  the  Secrctury  of  the  Interior  has  with- 
drawn the  lands  from  entry  or  sale,  tnat  they  were  unoccupied  when  the  deed  was 
made,  that  plaintiffs  have  never  occupied  them,  and  that  plaintiffs  have  been 
thereby  evicted,  sufficiently  pleads  a  breach  of  the  warranty.— Jennings  f .  Kier- 
nan,  $19. 

Alleging  Trespass  on  Unfenced  Land. 

6.  A  complaint  for  trespass  on  uninclosed  land  in  a  portion  of  the  state  to 
which  the  fence  law  applies,  alleges  that  defendant  knowingly,  wilfully,  wrong- 
fully, and  unlawfully  herded  sheep  upon  plaintiffs  land  without  his  consent, 
and  against  his  will,  does  not  state  a  cause  of  action.— Fry  v.  JIubner,  184. 

Petition  to  Vacate  Platted  Property. 

7.  A  petition  to  vacate  town  lots  and  blocks  and  the  streets  and  alleys  sur- 
rounding them,  which  shoe's  that  persons  other  than  the  petitioners  are  the 
owners  of  parts  of  the  property  abutting  upon  some  of  the  streets  or  alleys  sought 
to  be  vacated,  is  Insufficient,  under  Hill's  Ann.  Laws,  gg  4181,  4185,  where  it  does 
not  show  who  such  interested  parties  are,  or  what  persons,  if  any.  would  be 
particularly  affected  by  the  vacation.— yfin-clmnt  v.  Town  of  Marshjield,  55. 

Petition  for  Vacating  Streets. 

8.  In  a  proceeding  to  vacate  a  plat  of  a  town  or  an  addition  thereto,  under 
.Sections  4188  and  4189  of  Hill's  Ann.  Laws,  the  pftftion  must  affirmatively  show 
that  petitioner  is  the  owner  of  all  the  property  in  such  town  or  addition.— Mer- 
chant  v.  Trnvn  of  Marshjlrltt,  55. 
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Amendment  of  Complaint— Change  of  Cause  of  Action. 

9.  Striking  out  of  a  complaint,  during  trial,  an  allegation  that  defendant, 
while  engaged  to  marry  plaintiff,  falsely  Induced  her  to  convey  certain  land  to 
him,  promising  to  reconvey  It  at  her  request,  and  substituting  therefor  an  allega- 
tion that  defendant  represented  to  plaintiff  that,  If  she  would  convey  the  land  to 
him,  he  would  pay  certain  taxes,  hold  the  land  as  security,  and  reconvey  on  her 
repayment  and  demand,  Is  not  a  substantial  change  of  the  cause  of  action.— Os- 
good v.  Osgood j  1. 

Answer— Payments  and  Counterclaims  Must  be  Pleaded. 

10.  To  be  available  as  defenses  payments  and  counterclaims  must  be  pleaded. 
Thus,  In  an  action  for  money  earned  under  a  contract,  a  defense  that  because  of 
plaintiffs  failure  to  perform  it  became  necessary  to  employ  help  and  pay  therefor 
in  order  to  prevent  a  loss,  Is  not  sufficient  to  admit  evidence  of  a  part  payment  of 
the  contract  price  as  a  basis  for  counter-claiming  it.— Farmers'  National  Bank  v. 
Hunter,  188. 

Answer— Election  of  Defenses. 

11.  In  an  action  to  recover  compensation  due  under  a  contract  defendant  may 
set  up  failure  to  perform  the  contract  according  to  its  terms,  and  also  plead  by 
way  of  recoupment  or  set-off.  the  damages  arising  from  such  failure,  under  Hill's 
Ann.  Laws,  g  73,  giving  a  defendant  the  right  to  set  forth  In  his  answer  as  many 
defenses  as  he  may  have.  The  court  ought  not  to  require  an  election  of  defenses 
under  such  circumstances.— Farmer's  National  Bank  v.  Hunter,  188. 

Filing  Answer  is  Commencing  Suit  in  Lien  Cases. 

12.  The  filing  of  an  answer  by  the  holder  of  a  mechanic's  lien  in  a  suit  to  fore- 
close another  lien  Is  as  effectual  to  save  the  lien  from  the  bar  of  the  statute  of 
limitations  as  the  beginning  of  a  separate  suit  to  foreclose.— Title  Guarantee  Com- 
pany v.  Wrenn,  62. 

Defective  Complaint— Aider  by  Decree. 

18.  An  answer  In  a  suit  to  foreclose  a  mechanic's  lien  which  sets  up  the  owner- 
ship of  a  further  lien,  but  does  not  definitely  state  who  owned  the  property,  will 
be  sufficient  after  decree,  where  the  lien  notice,  which  is  made  part  of  the  answer, 
contains  full  allegations  on  that  subject.— 'Htle  Guarantee  Company  v.  Wrenn,  62. 

Waiver  of  Objection  by  Answering. 

14.  Defendant's  objection,  made  for  the  first  time  on  appeal,  that  a  supple- 
mental complaint  was  filed  without  leave  of  the  court,  is  waived  by  answering 
to  the  merits;  it  should  have  been  made  before  answering  by  motion  to  strike 
out.— Osgood  v.  Osgood,  1. 

Construction  of  Pleading  After  Verdict. 

15.  Where  a  pleading  is  first  objected  to  on  appeal,  all  intendments  are  In 
favor  of  Its  sufficiency  .—Fowler  v.  Plurniz  Insurance  Company,  559. 

Construction  of  Curative  Act— Pleading. 

16.  A  curative  act  designed  to  validate  previous  defective  and  void  street 
improvement  proceedings,  and  providing  for  an  action  to  recover  the  amount  of 
the  assessment  from  the  owner  of  the  property  charged,  Is  available  as  a  defense 
to  an  action  against  the  city  to  recover  ihe  amount  already  paid  on  a  void  street 
assessment.— Nottage  v.  City  of  Portland,  539. 

PORTLAND  CITY  CHARTERS. 

f  Section  981 
Section   99 
('barter  of  8981  \  f£?™  ™    °°ok  v'  ™"  °'  Portland,  M. 

Section  125  J 
I  Section  181    Mall  v.  City  of  Portland,  98. 
(Section  115    Nottage  v.  City  of  Portland,  422. 
Charter  of  1898  jsectlon  221  j  JaM  y%  iiamMl%  m. 

POSTPONEMENT  OP  TRIAL 

For  Absent  Witness— Showing  Necessary  to  be  Made.    See  Trial,  1,  2. 
POWER  OF  COURT.    See  Courts,  1,  2. 
PRESUMPTIONS 

On  Direct  Attack  on  Judgment  of  Justices  Courts.   See  Justices  of  Peace,  3. 

No  Presumption  That  Error  was  Cured.    See  Appeal,  6. 
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That  Deed  Without  Consideration  is  Fraudulent.    See  Fraud,  8. 

As  to  Presence  of  Attorneys  When  Verdict  Was  Received.    See  Trial,  22. 

PRINCIPAL  AND  AGENT.    Same  as  Agents  and  Agency. 

PROCESS.    Same  as  Summons. 

PUBLIC  EMPLOYEES 

Accepting  Reduced  Salary— Waiver  of  Right  to  Balance— Previous  Agree- 
ment—Executed Contract.    See  Officers. 

PUBLIC  IMPROVEMENTS. 

Interest  on  Special  Assessments  and  Installments.  See  Mun.  Corp.,  14, 15, 10. 
Power  of  Council  to  Order— Sufficiency  of  Petition.  See  Mun.  Corp.,  22, 23. 

PUBLIC  LANDS. 

Entry  of  Public  Lands  for  Use  of  Another— Public  Policy. 

1.  A  person  holding  a  con  tract  to  purchase  lands  from  one  supposed  to  be  the 
owner  executed  a  bond  to  convey  them  to  another  as  soon  as  he  procured  the 
title.  The  lands  were  afterwards  discovered  to  be  public  lands,  ana  the  parties 
to  the  latter  contract  then  agreed  that  the  obligee  In  the  bond  should  obtain 
title  by  filing  on  the  lands  as  a  homestead,  and  pay  his  vendor  the  price  origin- 
ally stipulated,  less  any  damages  which  the  latter  might  recover  for  the  failure  of 
title  from  the  supposed  owner  who  executed  the  original  contract.  Held,  that 
the  agreement  did  not  contemplate  that  the  obligee  should  procure  the  title  from 
the  government  for  the  benefit  of  his  vendor,  and  hence  was  not  against  public 
policy,  as  in  violation  of  Rev.  St.  U.  S.  U  2290,  2291,  requiring  the  flier  of  a  home- 
stead entry  to  make  affidavit  that  the  entry  is  for  actual  settlement  and  cultiva- 
tion, and  not  for  any  other  person.— Frin k  v.  Hoke,  17. 

Boundary  of  Survey. 

2.  Where  a  government  surveyor  omits  to  include  in  his  survey  large  tracts 
of  land  lying  between  the  meander  line  and  the  streams  or  bodies  of  water  mean- 
dered, the  patents  for  the  adjoining  lots,  though  referring  to  the  official  plat  of 
the  survey,  are  grants  merely  of  the  premises  limited  by  such  meander  line,  and 
do  not  convey  title  clear  to  the  water's  edge.— Little  v.  Fherson,  51 ;  French  Live 
Stock  Company  v.  Springer ,  312. 

Public  Survey  not  Conclusive  as  to  Character  of  Land. 

8.  The  fact  that  an  alleged  lake  was  meandered  by  the  United  States  sur- 
veyor, and  platted  on  the  survey  as  a  lake,  is  not  conclusive  evidence  that  it  was 
then  or  is  now  a  body  of  water.—  Western  Investment  Company  v.  Farmers'  Na- 
tional Bank,  298;  French  Live  Stock  Company  v.  Springer,  312. 

Character  of  Congressional  Grant  of  School  Lands. 

4.  A  grant  by  congress  of  land  to  a  state  "for  the  use  of  schools"  Is  an  abso- 
lute grant,  vesting  title  for  a  s pec i tic  purpose,  and  not  a  grant  as  on  a  condition 
subsequent.— Schneider  v.  Hutchinson,  253. 

Adverse  Possession— Recognition  of  Government  Title. 

5.  An  entry  on  and  continued  possession  of  land  that  had  been  selected  and 
claimed  by  the  state  under  a  congressional  grant  claiming  that  It  was  vacant 
public  land  of  the  United  States,  without  assertion  of  title,  but  with  the  expecta- 
tion of  obtaining  title  from  the  government,  is  not  adverse  within  the  meaning 
of  the  statute  of  limitations.— Beale  v.  Hite,  170;  AlUchul  v.  O'AWtf,  202. 

Effect  of  Adverse  Possession  of  State  Lands. 

6-  Under  Hill's  Ann.  LawK,  g§  4  and  18,  barring  action  by  the  state  for  the 
recovery  of  land  unless  plaintiff  or  Its  predecessor  was  seised  or  possessed  of  the 
premises  within  ten  years  before  suit  brought,  the  state  may  be  disseised  by  ad- 
verse possession  of  lands  the  same  as  an  individual;  and  hence  one  who  has 
held  adverse  possession  of  state  lands  for  the  statutory  period  acquires  a  perfect 
title.— Schneider  v.  Hutchinson,  253. 

Judicial  Notice  of  Public  Surveys. 

7.  Judicial  notice  will  be  taken  of  government  surveys  and  the  manner  in 
which  they  are  required  to  be  made,  but  not  of  the  character  of  the  territory  over 
which  they  have  Wn  extended,  unless  a  part  of  the  prominent  geographical 
features  of  the  country.—  Western  Invest.  Cfo.  v.  Farmer's  Nat.  Bank,  298. 
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Public  Surveys  as  an  Estoppel  on  the  Government. 

8.  The  fact  that  the  official  survey,  and  the  official  maps  and  plats  based 
thereon,  showed  a  body  of  water  at  a  given  place,  and  that  It  bounded  a  certain 
tract  of  land,  does  not  estp  the  government  or  Its  grantees  from  denying  the 
supposed  existence  of  such  water  at  such  location  as  against  riparian  purchasers. 
The  government  representations  must  give  way  to  the  facts.—  fYench  Livestock 
Company  v.  Springer,  312. 

PUBLIC  OFFICES.    See  Officers. 

PUBLIC  POLICY. 

Entry  of  Public  Land  for  Use  of  Another. 

1.  The  arrangement  under  which  the  vendee  In  this  case  obtained  the  gov- 
ernment title  to  the  land  agreed  to  be  conveyed  was  not  a  procuring  for  the  benefit 
of  the  vendor,  within  the  meaning  of  Sections  2290,  2291,  Revised  Statutes  of  the 
United  States.— tYink  v.  Hoke,  17. 

Agreement  by  Public  Officer  to  Reduce  His  Salary. 

2.  An  agreement  by  a  public  officer  to  accept  less  than  the  amount  fixed  by 
law  as  his  salary  is  void  on  grounds  of  public  policy,  and  cannot  be  enforced. — 
De  Boest  v.  Gambell,  868. 

PUBLIC  SURVEYS. 

Conclusiveness  as  to  Character  of  Land  Covered.    See  Evidence,  19. 
Meander  Line  Not  Boundary  of  Water  Surveyed.    See  Public  Lands,  2. 

QUALIFICATIONS  OF  JUROR. 

Bias— Extent  Necessary  to  Disqualify.    See  Trial,  3, 4. 

QUESTION  FOR  JURY.    See  Trial,  12, 18,  14. 

RAPE. 

Complaint  Immaterial  if  Prosecutrix  is  Under  Age.    See  Crim.  Law,  22. 

Instruction  on  Enormity  of  the  Crime  not  Required.    See  Crim.  Law,  21. 

RECEIVERS. 

Receivers  for  Corporations— Collateral  Attack. 

7.  The  appointment  ot  a  receiver  for  an  Insolvent  corporation  on  the  direct 
application  of  a  stockholder,  in  a  suit  brought  for  the  sole  purpose  of  closing  up 
the  affairs  of  the  corporation,  is  not  subject  to  collateral  attack  where  the  court 
had  Jurisdiction  of  the  corporation,  since  the  subjeetrmattcr  was  within  Its  juris- 
diction, under  HIIPr  Ann.  Laws,  \  1061,  authorizing  the  appointment  of  a  receiver 
for  an  insolvent  corporation  in  any  civil  action  or  proceeding  against  it.— McNary 
v.  Bush,  114. 

RECEIVING  STOLEN  PROPERTY. 

Indictment— Description  of  Property  Taken.    See  Criminal  Law,  1. 
Indictments-Stating  Name  of  Thief.    See  Criminal  Law,  2. 
Evidence  of  Stock  Brand  and  its  Record.    See  Criminal  Law,  45. 

REFRESHING  MEMORY. 

When  Witness  May  Refer  to  Memorandum.    See  Witnesses,  10. 

REHEARING.    See  Courts,  8. 

REPEAL  BY    IMPLICATION.    See  Statutes,  3,  4, 5. 

RESCISSION 

For  Failure  of  Title  to  Small  Part  of  Land  Sold.    See  Vend.  A  Pur.,  «. 

RES  JUDICATA. 

Judgment  Between  Other  Parties  as  Evidence.    See  Judgments. 

REVIEW.    Same  as  Writ  of  Review. 

REVISED  STATUTES  OF  UNITED  STATES.    Cited  In  This  Volume. 
2290) 
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REVOCATION  of  License.    See  Waters. 
RULES  OF  COURT. 
Application  of  Rules  of  Court. 

A  rule  of  court  requiring  requests  for  special  instructions  on  questions  of  law 
to  be  submitted  before  the  argument  begins  does  not  apply  to  Instructions  on  the 
facts.— State  v.  Magers,  521. 

SALES. 
Construction  of  Bill  of  Sale  of  Growing  Crop. 

1.  A  bill  of  sale  of  crops  recited,  in  the  usual  form,  the  sale  and  delivery  of  a 
growing  crop  "by  these  presents,"  and  added  that  the  property  was  to  be  delivered 
at  the  buyers  warehouse  at  the  time  of  threshing.  Held,  that  the  intention  was 
to  pass  title  at  once,  but  that  the  possession  was  to  remain  with  the  grantor  until 
after  threshing,  when  the  manual  delivery  was  to  take  place.— Haines  v.  McKin- 
non,  578. 

Trial— Question  for  Jury. 

2.  The  bona  fides  of  a  purported  sale  of  an  unmatured  crop  and  the  question 
of  title  to  the  property  are  for  the  determination  of  the  Jury,  where  there  is  an 
apparent  ambiguity  in  the  purported  bill  of  sale  arising  from  a  provision  requir- 
ing the  grain  to  be  delivered  at  the  vendee's  warehouse  after  threshing,  and  the 
latter  testified  that  he  bought  the  property  at  the  time  the  bill  of  sale  was  exe- 
cuted, and  that,  although  the  property  was  to  be  so  delivered  to  him,  it  was  under- 
stood between  the  parties  that  title  had  already  passed.— Haines  v.  McKinnon,  578. 

SCHOOL  LANDS. 

Deed  by  School  Board  to  Land  Adversely  Held.    See  Schools,  1. 
Character  of  Congressional  Grant  of  School  Lands.    See  Schools,  2. 

SCHOOLS  AND  SCHOOL  LANDS. 
Effect  of  Deed  by  School  Board. 

1.  The  board  for  the  sale  of  state  school  lands  has  no  power  to  deprive  one 
who  has  acquired  title  by  adverse  possession  to  school  lands  of  his  title  by  grant- 
ing the  lands  to  others,  without  notice  and  an  opportunity  to  be  heard.— Schneider 
v.  Hutchinson,  253. 

Character  of  Congressional  Grant  of  School  Lands. 

2.  A  grant  by  congress  of  land  to  a  state  "for  the  use  of  schools"  is  an  abso- 
lute grant,  vesting  title  for  a  specific  purpose,  and  not  a  grant  as  on  a  condition 
subsequent.— Schneider  v.  Hutchinson,  258. 
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SET-OFF  AND  COUNTERCLAIM. 

Pleading  Counterclaim. 

It  is  a  rule  now  well  established  In  this  state  that  a  counterclaim  must  be 
pleaded,  or  it  will  not  be  available  as  a  defence.— Farmers'  National  Bank  v. 
Hunter,  188. 

SHEEP. 

Herding  Sheep  on  Unindorsed  Land.    See  Trespass. 
SHORTHAND  NOTES. 

Effect  of  Failure  to  Certify  Within  Ten  Days.    See  Appeal,  8. 
SPECIAL  LAWS 

Regulating  Duties  of  Justices  of  the  Peace.    See  Constitutional  Law,  & 
STATE  CONSTITUTION. 
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STATES. 
Effect  of  Adverse  Possession  of  State  Lands. 

1.  Under  Hill's  Ann.  Laws,  \$  4  and  13,  barring  action  by  the  state  for  the 
recovery  of  land  unless  plaintiff  or  its  predecessor  was  seised  or  possessed  of  the 
premises  within  ten  years  before  suit  brought,  the  state  may  be  disseised  by  ad- 
verse possession  of  lands  the  same  as  an  individual ;  and  hence  one  who  has  held 
adverse  possession  of  state  lands  for  the  statutory  period  acquires  a  perfect  title. 
—Schneider  v.  Hutchinson,  253. 

Character  of  Congressional  Grant  of  School  Lands. 

2.  A  grant  by  congress  of  land  to  a  state  "for  the  use  of  schools"  Is  an  abso- 
lute grant,  vesting  title  for  a  specific  purpose,  and  not  a  grant  as  on  a  condition 
subsequent.— Schneider  v.  Hutchinson,  233. 

STATUTE  OF  FRAUDS. 

Parol  Agreement  as  to  Place  of  Paying  a  Contract. 

Where  a  contract  for  the  sale  of  land  is  silent  as  to  the  place  of  payment, 
parol  evidence  of  a  subsequent  contract  providing  for  a  payment  at  a  certain 
place  does  not  afreet  any  interest  in  land,  and  is  not  affected  by  the  statute  of 
frauds.— Sayre  v.  Mohney,  141. 

STATUTE  OF  LIMITATIONS. 
Vendor  and  Purchaser— Beginning  of  Statute  of  Limitations. 

1.  Where  the  courts  have  refused  to  entertain  Jurisdiction  of  a  suit  to  recover 
lands  because  a  controversy  concerning  them  was  then  pending  between  the 
parties  in  the  Land  Department  of  the  United  States,  the  statute  of  limitation* 
does  not  begin  to  run  against  the  right  to  recover  such  lands  until  after  the  termi- 
nation of  that  controversy .—Frink  v.  Hoke,  17. 

Filing  Answer  as  Commencement  of  Suit. 

2.  Section  3077.  Hill's  Ann.  Laws,  provides  that  in  actions  foreclosing  a  me- 
chanic's lien  all  other  lienholders  shall  be  made  parties.    Held,  that  a  lienholder 
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who.  within  six  months  after  the  filing  of  his  claim,  flies  an  answer  setting  up 
his  lien  in  a  suit  by  another  lien  holder,  In  which  he  has  been  made  a  defendant, 
sufficiently  complies  with  Hill'  Ann.  Laws,  g  31175,  which  requires  that  suit  to 
enforce  a  mechanic's  lien  must  be  brought  within  six  months  after  the  claim  is 
filed.— Title  Guarantee  Company  v.  Wrenn,  62. 

Action  on  Foreign  Judgment— Limitations. 

3.  Where  a  cause  of  action  accrues  in  another  state  against  a  nonresident, 
who  afterwards  becomes  a  resident,  the  statute  of  limitations  of  Oregon  com- 
mences to  run  from  the  time  the  cause  of  action  accrued  in  the  other  state, 
whether  it  be  on  a  simple  contract  or  on  a  judgment;  and  Hill's  Ann.  Laws,  \  10, 
which  eliminates  the  time  that  the  defendant  may  be  out  of  the  state  in  com- 
puting the  time  the  statute  has  run,  has  no  application  to  a  cause  of  action  which 
accrued  when  defendant  was  a  nonresident.— Van  Santvoord  v.  Rocthler,  250. 

Limitations  in  Mechanic's  Lien  Foreclosures. 

4.  The  provisions  of  Section  16,  Hill's  Ann.  Laws,  providing  that  the  running 
of  the  statute  of  limitations  shall  be  suspended  during  the  absence  of  the  defend- 


When  Mechanic's  Lien  Suits  Are  Commenced. 

5.  Suits  for  the  foreclosure  of  mechanic's,  miner's,  and  other  statutory  liens 
are  commenced,  under  Section  51  of  Hill's  Ann.  Laws,  when  the  complaint  Is  filed 
with  the  clerk,  as  sections  14  and  15  apply  to  those  cases  only  which  are  governed 
by  the  general  statute  of  limitations.— Burns  v.  White  Swan  Mining  Company,  305. 

Mechanics  Lien— Limitations— Installment  Payments. 

6.  Under  Hill's  Ann.  Laws,  \  3(575.  making  a  mechanic's  lien  binding  for  only 
six  months  after  its  tiling  unless  suit  is  brought  to  foreclose,  the  necessity  of  suing 
within  the  six  months  is  not  affected  by  the  fact  that  the  debt  is  payable  in  in- 
stallments which  do  not  all  fall  due  within  that  time;  and  hence  there  can  be  no 
recovery  as  to  those  installment  due  more  than  six  months  before  suit  was 
brought,  for  a  proper  adjustment  of  the  unmatured  payments  could  have  been 
made  under  Section  421  of  Hill's  Ann.  Laws.— Capital  Lumbering  Oompafiy  v. 
Ryan,  84  Or.  73. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 
Vacating  Town  Plat. 

1.  Hill's  Ann.  Laws,  jj  4182.  providing  that,  in  the  absence  of  opposition,  the 
county  court  "may"  grunt  a  petition  to  vacate  town  lots  under  section  4181,  "with 
such  restrictions  as  it  may  deem  reasonable  for  the  public  good,"  Is  not  manda- 
tory, but  vest*  the  court  with  Judicial  authority  to  deny  such  petition.— Merchant 
v.  Town  of  Marshficld,  55. 

2.  Particularly  Is  this  true  in  view  of  section  4163,  providing  that  If  opposition 
is  made  the  court  may  proceed  to  hear  and  determine  upon  the  application,  and 
may,  if  in  its  opinion  Justice  requires  It,  grant  the  prayer  of  the  petition  in  whole 
or  in  part,  and  section  4190.  giving  appellant,  In  case  his  petition  is  denied,  an  ap- 
peal to  the  circuit  court.— Merchant  v.  Town  of  Marsh  field,  55. 

Implied  Repeal— Physicians. 

8.  The  act  of  1889,  as  amended  In  1891  (Laws,  1889,  p.  144,  \  11,  and  Laws,  1891,  p. 
153,  \  5),  exacting  a  license  from  itinerant  vendors  of  medicines  who  profess  to  treat 
diseases  or  injuries,  was  Impliedly  repealed  by  the  act  of  1895  (Uiws,  1895.  p.  61,  \  8), 
regulating  the  practice  of  medicine  and  surgery,  which  revises  the  whole  subjects 
matter  of  the  old  law.— Ex  parte  Ferdon,  171. 

Street  Assessments— Implied  Repeal— Statutes. 

4.  The  law  of  189$,  known  as  the  Bancroft  Bonding  Act,  providing  that  when 
any  city  of  twenty-five  hundred  or  more  inhabitants  shall  improve  a  street  at 
the  expense  of  abutting  property,  owners  whose  assessment  exceeds 825  may  pay 
In  Installments,  and  the  city  may  Issue  its  bonds  to  the  amount  of  the  deferred 
assessments  to  pay  for  the  work,  is  not  affected  by  the  subsequent  Portland 
charter  (Laws,  1898,  it  221,  226),  for  the  debt  limit  of  the  charter  applies  only  to 
debts  created  under  its  provisions,  and  does  not  affect  statutes  of  general  applica- 
tion.— Ixtdd  v.  Gambclt,  894. 

5.  Nor  was  the  bonding  act  repealed  or  affected  by  the  subsequent  act  Incor- 
porating Oregon  City  (Laws,  1895.  p480,  \  85).  There  Is  no  direct  conflict  in  the  two 
acts,  and  they  refer  to  different  classes  of  Indebtedness— the  liability  of  the  city  re- 
ferred to  in  the  charter  being  that  of  the  city  U>  the  contractor,  while  that  referred 
to  In  the  statute  is  the  liability  on  its  bonds  issued  under  the  bonding  act.— Stratum 
v.   Oregon  City,  109.  +tf 
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Powers  Implied  from  Ri«ht  to  Regulate  Liquor  Traffic. 

0.  A  grant  to  a  city  of  power  to  regulate  and  license  the  Bale  of  liquors  within 
the  city  limits  necessarily  carries  with  it  the  right  to  adopt  ordinances  licensing 
liquor  Belling,  and  prescribing  a  punishment  for  selling  without  a  license.— State 
v.  Haines,  379. 

When  Municipal  Charters  Take  Effect. 

7.  A  municipal  corporation  derives  its  existence  from  the  legislative  act 
creating  it,  which  takes  effect  without  acceptance,  unless  otherwise  expressly 
required  therein.— State  v.  Haines,  379. 

Statutory  Construction— Curative  Act. 

8.  A  section  of  a  city  charter  which  provides  that  if  any  assessment  for  street 
improvements  theretofore  or  thereafter  made  in  such  city  shall  be  found  or  ad- 
Judged  to  be  invalid  for  any  reason  whatever,  the  city  shall  have  power  to  bring 
actions  against  the  owners  of  the  land  charged  with  the  improvement  for  their 
respective  shares  of  the  expense  of  the  work,  does  not  contemplate  a  personal 
Judgment  against  the  property  owner  which  may  be  generally  enforced  against 
his  property,  but  authorizes  the  recovery  of  a  Judgment  against  the  property 
owner  to  be  enforced  only  against  the  property  liable  for  such  improvement.— 
Notlage  v.  City  of  l^ortland,  540. 

STATUTES  OF  OREGON  Construed  In  this  Volume. 

(  Beale  v.  Hite,  179. 
4  -  Altschul  v.  o'jvW/1,205. 

(Schneider  v.  Hutchinson,  253. 
13  Schneider  v.  Hutchinson,  255,  250. 

}£  }  Burnt  v.  White  Swan  Mining  Co.,  30WH1. 

ia  (  Burns  v.  White  Swan  Mining  Cb.,  307,  30K. 

10  t  Van  Santvoord  v.  Roethler,  250. 

26  Van  Santvoord  v.  Boethler,  252. 

51  Burns  v.  White  Swan  3/tmrtACb.,  305-312. 

78  Farmers1  National  Bank  v.  Hunter,  IKK,  192. 
102  l\)ngue  v.  Brewster,  229. 

144  Brauer  v.  City  of  Portland,  4K2. 
150  Osgood  v.  Osgood,  1  (foot  note). 

200  State  v.  Magers,  534. 
235  Subd.  6     Series  v.  Series,  2J*8. 

242  State  v.  Magers,  520,  524. 
240  Carney  v.  iMiniway,  131,  134. 

206  Subd!  8  }  Pa*ter*on  v.  l*ortland  Smelting  Works,  103,  101. 

352  '        Brauer  v.  City  of  Portland,  472,  4K3. 

377  Hilts  V.  lAtdd,  287,  241. 

600  Therkelsen  v.  Therkelsen,  77. 

53K  ) 

544  y  Brauer  v.  City  of  Portland,  471,  480,  483. 

546  Subd.  4  ' 


707  \Stat4!  v.  Magers,  520,  524,  526. 

708  J 

712  Subd.  1   f  State  v.  McOrath,  109, 110,  111. 

713  \  Fowler  v.  Pfurniz  Insurance  Co.,  559,  508. 
772                  ) 

775  Subd.  1  y  State  v.  Magers,  528,  537. 

776  Subd.  5  j 

776  Subd.  12    Siglin  v.  Coos  Bay  Company,  79,  82. 

788  First  National  Bank  v.  Mack,  125. 

799  State  v.  Birch/trd,  495. 

825  Minard  v.  Stillman,  259,  261. 

815  Osgood  v.  Osgood,  6  (foot  note). 

836  State  v.  Magers,  538. 

845  Subd.  3  State  v.  Birchard,  484,  489. 
1061  Subd.  4  McXary  v.  Bush.  115,  117. 
1207  State  v.  Birchard,  484,  494. 

1260  State  v.  Andrews,  390 

1268  State  v.  Lavery,  405. 

mi  a  J  #«'«  v-  McKlvain,  305.  366. 

131-1  ( A/ate  v.  ^4 ndrews,  390. 

1315  iSZate  v.  Jl/c2ftt*ifi»,  305,  366. 

1868  State  v.  Lavery,  403. 

1364  ) 

1366  S-State  v.  McOrath,  109,  111,  112. 

1366  ) 


Statutes  of  Oregon. 


659 


lo94 

1508 

1608 

1783 

1774 

1816 

1870 

2117 

2127 

2782  Subd.  i 

8027 

3028 

8235 

8461 

3587 

3508 

8602 

3672 

8675 

3677 

4062 

4181 

4182 

4183 

4185 

4186 

4188 

4189 

4100 


V State  v.  Andrews,  892. 

State  v.  Birchard.  494. 
State  v.  Hanna,  195. 
State  v.  McElvain,  365,  367. 
State  V.  Andrew*,  392,  893. 

[  Troy  v.  Hallgarth,  162, 163, 165. 

Willamette  University  v.  Knight,  88,  40. 

Jennings  v.  Kiernan,  361. 

Arte*  v.  &rWr*,  289. 

Patterson  v.  Portland  Snielting  Works,  105. 

Slglin  v.  Ox>*  /?a#  Company.  79,  81. 

Brauer  v.  OHy  of  Portland,  480,  481. 

|  Schneider  v.  Hutchinson,  268. 

V  TWte  Guaranty  Company  v.  Tf'rerin,  62,  66,  68,  60,  70. 
•Uten  v.  CT/y  of  Portland,  435. 


Merchant  v.  Tbiwi  o/  Marshjield,  65-61. 


CONSTITUTION  OF  OREGON. 

Article       I 


( Section  12 
i  Section  32 


Article    IV 


Article  VII 
Article    IX 


Section  20 


State  v.  Andrews,  391. 
/>/</</  v.  Uambell,  393,  397. 
Clemmensen  V.  Peterson,  47,  49. 
JEr  p«r/r  Ferdon,  173. 

S(1?ubd.  1)  {  CT«ww«ui«n  v.  Peterson,  47,  50. 

u~,*i^«    l  J  Clemmenson  v.  Peterson,  47,  50. 

section   i  {^^v.i/rtmc/1,882. 

Section   1  2>«/d  v.  Gambell.  393.  397. 


STENOGRAPHIC  NOTES 

Of  Testimony— Effect  of  Lack  of  Certificate.    See  Appeal,  8. 
STOCK. 

Injuries  to  by  Barbed  Wire  Fence— Negligence.    See  Fenceh,  1,  2. 

Stock  Brand  and  its  Record  as  Evidence.    See  Criminal  Law,  45. 

Uninclosed  Land  is  Common  Grazing  Ground.    See  Fences,  3. 

Registered  Brand  as  Evidence— Identification.    See  Criminal  Law,  46. 

STOLEN  GOODS. 

Indictment— Name  of  Thief— Description  of  Goods.    See  Crix.  Law,  I,  2. 

STREETS  AND  STREET  IMPROVEMENTS.    See  Mun.  Corp. 

STRIKING  OUT 

Testimony  for  Lack  of  Judge's  Certificate.    See  Appeal,  8. 
SUMMONS.    See,  also,  Justices  of  the  Peace. 
Service  of  Summons, 

Session  Laws,  1893,  p.  39,  \  5,  requiring  a  summons  issued  by  a  justice  of  the 
peace  to  be  served  by  delivering  a  copy  thereof  to  the  defendant,  or  to  a  member 
of  his  family,  if  he  cannot  be  found,  is  not  complied  with  by  reading  the  sum- 
mons to  the  defendant,  and  delivering  to  him  a  copy  of  the  complaint.— Munroe 
V.  Th</mas,  174. 

SUPPLEMENTAL  COMPLAINT. 

Procedure,  If  Filed  Without  Leave  of  Court.    See  Appeal,  7. 
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supreme  court. 

Power  of  to  Relieve  From  Payment  of  Fees.    See  Courts,  o. 
Power  of  to  Modify  Judgment  at  Law.    See  Courts,  6. 

SURVEYS. 

Government  Surveys — Meander  Lines— Boundaries.    See  Pub.  Lands,  2, 3. 
Surveys  Not  Conclusive  as  to  Character  of  Land.    See  Pub.  Lands,  7. 
What  Notice  Courts  Take  of  Public  Surveys.    See  Evidence,  1. 

SWAMP  LAND. 

Inconclusive  Evidence  of  Character  of  Land  Surveyed.   See  Pub.  Lands,  2, 3. 
TAXES  AND  TAXATION. 
Exemption  of  Educational  Institutions  From  Taxation. 

1.  Real  property  of  literary,  benevolent,  charitable,  or  Helen ti fie  institutions 
Incorporated  in  this  state  that  Is  leaded  for  trade  and  profit,  though  the  rentals  are 
used  for  the  purposes  of  such  institutions,  is  not  entitled  to  exemption  from  taxa- 
tion under  Hill's  Ann.  Laws,  g  2732,  subd.  3.—  Willamette  University  v.  Knight,  33. 

Occupation  for  Literary  Purposes. 

2.  Where  an  educational  institution  leased  a  portion  of  its  campus  partly  in 
consideration  of  Improvements  to  be  made  on  the  grounds,  but  chiefly  for  the 
income  to  be  derived  from  Its  use  for  agricultural  purposes,  It  is  not  "actually  occu- 
pied" for  educational  purposes,  within  Hill's  Ann.  Laws,  jj  2732,  subd.  3,  exempting 
from  taxation  property  thus  occupied.  —  Willamette  University  v.  Knight,  33. 

Injunction  to  Restrain  Collection  of  Extra  Costs. 

3.  An  injunction  will  not  Issue  to  restrain  the  collection  of  an  additional  per- 
centage on  taxes  imposed  to  cover  the  costs  and  expenses  of  keeping  the  tax  roll 
open  beyond  the  period  prescribed  by  statute  even  If  such  addition  is  unauthor- 
ized, where  there  nas  been  no  attempt  to  collect  such  percentage  by  legal  means, 
and  no  such  attempt  has  been  threatened.— Oregon  Heal  Estate  Company  v.  Mult- 
nomah County,  285. 

Construction  of  Street  Improvement  Statutes. 

4.  Statutes  under  which  property  may  be  taken  or  incumbered  for  public 
improvements  or  taxes  without  the  consent  of  the  owners,  must  be  strictly  con- 
strued, and  every  substantial  requirement  must  be  complied  with  to  sustain  the 
proceedings.— A  lien  v.  City  of  l*ortland,  420. 

TESTIMONY. 

Appeal— Striking  Out  for  Lack  of  Certificate.    See  Appeal,  8. 

THREATS 

As  Evidence  of  Justification  of  Homicide.    Sec  Criminal  Law,  11. 
By  Defendant  Against  Deceased  and  Others.    See  Criminal  Law,  42. 

TIME. 

Duty  to  Instruct  Jury  as  to  Measure  of.    See  Trial,  27. 
TITLE  OF  ACT. 

Appropriateness  of  Subject  Matter  to  Title.    See  Constitutional  Law,  4, 5. 
TRESPASS. 
Pleading  Trespass  on  Unfenced  Land. 

A  complaint  for  trespass  on  uninclosed  land  in  a  portion  of  the  state  to  which 
the  fence  law  applies,  alleging  that  defendant  knowingly,  willfully,  wrongfully, 
and  unlawfully  herded  sheep  upon  plaintiff's  land  without  his  consent,  and 
against  his  will,  does  not  state  a  cause  of  action.—  Fry  v.  Hitbner,  184. 

TRIAL. 
Postponement— Absent  Witness. 

1.  Where  it  does  not  appear  what  certain  absent  witnesses  were  expected  to 
prove,  nor  that  their  testimony  would  be  material  if  produced.  It  was  not  an 
abuse  of  discretion  for  the  court  to  refuse  to  postpone  the  trial  until  these  wit- 
nesses could  be  obtained.— titate  v.  Wong  Gee,  27(i. 
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2.  Refusal  to  grunt  a  continuance  to  procure  a  witness  who  had  been  sub- 
poenaed, but  who  had  a  few  minutes  before  gone  from  tin*  court  room,  is  not 
error,  where  no  application  was  made  for  the  arrest  of  the  witness  on  account  of 
his  absence.— Stale  v.  Bir chard,  484. 

Bias  of  Jukok. 

8.  The  ruling  of  the  trial  court  on  a  challenge  to  a  Juror  for  bias  will  not  be 
disturbed,  unless  the  Juror's  disqualification  is  clearly  shown  as  a  matter  of  law. 
—Stale  v.  Morse,  4«2. 

Competency  of  Juror. 

4.  Although  a  luror  stated  that  he  had  talked  with  persons  who  seemed 
to  have  considerable  knowledge  concerning  the  case,  and  had  an  opinion  as  to 
the  guilt  or  Innocence  of  defendant  which  it  would  take  evidence  to  remove,  he  is 
nevertheless  competent,  where  it  appeared  from  his  examination  as  a  whole  that 
he  could  give  the  defendant  a  fair  trial,  and  that  his  opinion  would  readily  yield 
to  the  evidence,  if  unsupported  thereby.— £*af<»  v.  Morse,  402. 

Opening  Default— Discretion  of  Court. 

5.  The  vacation  of  a  default  Judgment  entered  on  striking  a  demurrer  to  the 
complaint  for  a  technical  defect,  and  permitting  defendant  to  answer,  is  within 
the  discretion  of  the  court.— Schneider  v.  Hutchinson,  253. 

Cross-Examination  is  Discretionary. 

fl.  The  extent  of  the  cross-examination  of  witnesses  rests  largely  in  the  dis- 
cretion of  the  trial  court,  and  error  must  affirmatively  appear,  or  it  will  not  be 
reviewed.— State  v.McGrath,  100. 

Discretion  as  to  Order  of  Testimony. 

7.  As  the  order  of  proof  Is  in  the  discretion  of  the  court,  there  is  no  error  in 
excluding  admissible  testimony,  if  it  Is  subsequently  admitted  on  the  witness 
being  n willed.— State  v.  Marshall,  265. 

Impeaching  Evidence'. 

K.  Defendant's  counsel  asked  the  prosecuting  witness  if  he  did  not  make  a 
certain  statement  at  a  specified  time  and  place  to  certain  named  persons,  and 
afterwards  introduced  witnesses  to  impeach  defendant's  negative  answer.  There- 
after the  state  called  one  of  the  persons  named  in  the  impeaching  question,  who 
testified  that  he  was  present  at  the  time  referred  to,  but  did  not  hear  the  prose- 
cuting witness  make  the  statement  testified  to  by  the  other  witnesses.  Held, 
that  it  was  then  proper  to  refuse  to  permit  defendant  to  show  that  the  state- 
ments took  place  after  the  witness  called  by  the  state,  and  whose  name  was 
mentioned  in  the  impeaching  question,  had  left  the  place.  After  defendant  had 
fixed  the  time,  place  and  persons  present,  he  will  not  be  permitted  to  change  or 
vary  them.— State  v.  Morse,  4tt2. 

Statement  by  Counsel  of  Expected  Answer. 

9.  It  is  not  reversible  error  to  permit  counsel,  after  objection  to  a  question 
has  been  sustained,  to  state  to  the  court  in  the  presence  of  the  Jury  what  the 
testimony  is  that  he  expects  to  elicit  by  the  question.— trench  Live  Stock  Company 
v.  Springer,  313. 

Improper  Statements  of  Attorney. 

10.  It  is  reversible  error  to  permit  an  attorney  to  purposely  reiterate  to  the 
jury  a  statement  not  supported  by  the  evidence,  but  where  the  Judge  at  once 
warned  the  attorney  to  refrain  from  further  violation  of  the  rule,  and  directed 
thejury  to  disregard  such  improper  remarks,  the  error  was  sufficiently  corrected. 
If  a  special  instruction  on  that  point  was  desired  it  should  have  been  requested. 
—State  v.  Birehard,  485. 

Argument  of  Counsel— Reading  Papers  Not  in  Evidence. 

11.  Defendant's  affidavit  for  a  continuance,  where  not  offered  in  evidence, 
cannot  be  read  and  commented  on  by  the  state's  attorney  in  the  argument  to 
the  J  wry.— State  v.  Morse,  402. 

Question  for  Jury. 

12.  The  bona  fides  of  a  purported  sale  of  an  unmatured  crop  and  the  question 
of  title  to  the  property  are  for  the  determination  of  the  jury,  where  there  is  an 
apparent  ambiguity  in  the  purported  bill  of  sale  arising  from  u  provision  requiring 
the  grain  to  be  delivered  at  the  vendee's  warehouse  after  threshing,  and  the  latter 
testified  that  he  bought  the  property  at  the  time  the  bill  of  sale  was  executed,  and 
that,  although  the  property  was  not  to  be  then  delivered  to  him,  it  was  understood 
between  the  parties  that  the  title  had  already  passed.— Haines  v.  McKinnon,  573. 
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SUPREME  <  n(  ItT. 

Power  of  bo  Relieve  Fnuu  Payment  of  Fee*.    Bee  COURT*,  & 
Power  *>i  Lti  Modify  Judgmenl  at  Law.    See  I'orurs,  b. 

SURVEYS. 

tiovcmmenl  Murvry— Meander  Lines— tlouudarte*.    See  Pun*  1-aniw..',  :. 
Surveys  n^i  Conclusive  a*  infiiEtractcr  nfLand.    BeePt  il  lands,". 
What  Notice  Courts  Tak*  of  Public  Survey  *,   See  Kviukmk,  I. 

SWAMP  LAND. 

Inconclusive  Evldeorcof  Hume-Pi  of  I, ami  Survived.    Sw'  Pi' It.  LaM- 
TAXES  AND  TAXATION, 
Exemption  of  ESniTCATJOKAr.  Institution-,*  Prom  Taxation. 

1.  Real  property  uf  literary,  benevolent,  cnariLable,  or  srhnilhc  fnslitnti 
incorporated!  n  this  stjiteilmi  Is  IpamkI  for  trade  And  pmflM  hough  the  reutn 
used  for  the  purposes  of  Mali  iu>tliuihjiist  Is  not  entitled  to  exemption  from  lu» 
tion  under  Hill  -  Ann,  Laws,     _:  ■_.  *ubd.  a.—  Willamette  University  r.Kn'fjtit.  ;tt. 

OCCUPATION    If  HI    LlTKKAltY  PuR  POSER. 

2.  When mii  educational  Institution  leased  it  portion  of  Its  cam pu*  partly  in 
consideration  <ii  ]Mipr.»vruieiiiy  To  be  made  on  roe  grounds,  but  chiefly  f 
income  to  bed'  rived  fiom  itsuw  ror  agricultural  purpopies,  U  Isnol  "actually 
pied"  for  edtuuHnwil  purposes,  wilhln  HUT*  Ann.  Laws,*  Z7tf"2,  suhd.  ^exempting 
from  taxation  property  thus  occupied,— ITU lamettc  {'niwrsUj/  \ \  A'muld,  xi. 

Injunction   in  Restrain  i.*ol  lection  of  Extra  OOi 
.H.    An  Injunction  will  mil  l^sn*1  lo  restrain  the  col  lection  of  an  addltioaftl 
centage  on  taxes  imposed  lo  eovp.r  the  costs  and  expenses  of  keeping  tr 
open  beyond  tin    period  prescribed  by  Htal.nl*1  even  If  such  addition  Js 
ized,  where  there  ha-  brcn  no  ur-imipt  locollccl  such  pcrcfintAjie  by  Legal  ineai. 
and  no  such  allcnipl  has  been  threatened.-  (Jrepttn  Real  Estate  Oompw 
nomah  Vaunt  ft,  >'k 

CONSTRUCTION    Of  SriiKKT   tM UROVEJIJENT  WA1TTI>. 

4.    Statutes  under  which   property  may  he  taken  or  Incumbered  for  i 
Improvement**  or  tax**  uillmut  ilic  consent  of  the  owners,  must 
strued,  and  every  substantial  r- nilnne  nL  must  be  compiled  with  U>*usl* 
proceedings.— Atten  v.  Utlyof  Pcrtbind,  i30i 

TESTIMONY. 

Appeal— St  rlkine;  i  Hit  for  Lack  ur  CerUueate.    Bee  Appkal,  k. 

THREATS 

As  Evldrnccof  Justification  of  Homicide.    Nrii:nn>  u    LAW,  Wj 
By  Defendant  Again -i  In ,  .:,^,d  and  Others.    Bee  f  uiminai.  Lai 

TIME. 

Duty  to  Instruct  Jury  a>  i<»  Measure  of.    SeeTKlAi    & 
TITLE  OF  ACT. 

Appropriateness  of  Subject  Matter  to  Title.    J 
TRESPASS. 

PLEADINO   TRKSPA**   >-N    t    NFKNCKM    L.4NH, 

A  complain  I  for  tr-xoas-orj  uabah.scd  laud  in  i 
the  fence  law  applied  alleging  that  defcmlunl  k 
and   unlawfully   herded    sheep  u|*on    plaioUlF* 
against  his  will,  doe*  not  state  a  cause 

TRIAL. 

POSTPONK  M  J !  N  T  —  A  l!SK  NT   \V  I  V  M 

1.    Where  j  I  mil  "PP^^^H 

prove,  nor  lint   Heir  lestlraq^F 
abuse  of  dWr- ipm  for  the  ng» 
n esses  could  |H  <  ►bialned.— £■■ 


Trial. 
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BlAH  OF  JVKOR. 

8*  Til*  rtillntr  "f  tin-  ttijil  court  on  ft  cliuUengr  to  a  jm-nr  for  Mi"*  will  001  hi* 
disturbed,  unleaft  tbeJuror'BOll^iajillflcAtloo  hi  clearly  Jhown  a  i  mailer  of  tow, 
— Afcite  v.  J/ofw,  MB. 

I'riMl'KTIM'V  OF  JlMloil. 

4,    Although  n  juror  itttcd  thul  hi    had  talked  wiih  perami  who  Mwuiod 

to  hftvc  i-Hi-i'.U  -nihil.-  kOMWled^f?  concerning  the  ca*e,  and  uwJ  un  ■  <■  i •  Lo 

the  guilt  or  Innocence  of  defendant  wbkh  li  would  tnU  ,  hcl* 

nevertheless  competent-  irhere  11  appeared  from  in-  examination  n«  w  wliol 
he  could  give  Hit  tn  fair  tniil,  and  that  hlsi  opinion  would  readily 

luihrrvhi >,  if  unsupported  thereby,— ^lofc  v.  Mbraf,  UK. 

•  irk -\im.  in-.nn  r-l»i^  i;Kn-iN  OF  i  ..rin. 
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«.    The  extent  of  the  ero*M?3  Inthcdh** 

t'rellon  <>\  \h»  rrlnl  C4atrt,  ■<  r  ui  not  he 
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Question  for  Jury— Attokkky'm  Fees  in-  Notk. 

13.  In  an  action  on  a  note  stipulating  for  an  attorney's  fee,  where  the  allega- 
tion of  the  complaint  that  a  certain  sum  was  a  reasonable  fee  is  denied,  and  no 
evidence  Ik  introduced  on  Hiich  Issue,  Judgment  cannot  be  given  for  any  sum  an 
such  fee;  the  amount  is  a  disputed  question,  and  must  be  settled  by  the  Jury.— 
First  National  Bank  v.  Mack,  123. 

Question  for  Jury— Letters  as  Acknowledgment  of  Title. 

14.  An  offer  to  purchase  might  generally  be  considered  an  acknowledgement 
of  the  title  of  the  person  who  Is  asked  to  sell,  but  such  an  offer  may  be  susceptible 
of  some  other  explanation,  and  generally  the  Jury  should  determine  the  intent 
with  which  such  offer  was  nukde.—Altschul  v.  O'Neill,  202. 

Construction  of  Rules  of  Court. 

15.  A  rule  of  court  requiring  requests  for  special  instructions  on  quest  ions  of 
law  to  be  submitted  before  the  argument  begins  does  not  apply  to  instructions  on 
the  facts.— State  v.  Magers,  521. 

Time  Within  Which  to  Request  Instructions. 

16.  The  law  requires  that  request*  for  Instructions  must  be  presented  a  rea- 
sonable time  before  the  Jury  shall  be  charged,  but  counsel  should  not  be  com- 
pelled to  make  such  requests  before  the  evidence  has  been  heard.— State  v.  Birch- 
ard,  484. 

Instructions  on  Authority  of  Agent. 

17.  An  instruction  is  not  objectionable,  as  giving  the  jury  to  understand  that 
the  light  of  an  agent  to  take  and  sell  negotiable  paper,  and  the  right  to  indorse  it 
in  the  name  of  his  principal,  are  one  and  the  same,  where  the  question  submitted 
by  the  charge,  as  a  whole,  is  whether  the  agent's  authority  extended  to  the  sale, 
transfer,  and  indorsement  of  such  paper.— First  National  Bank  v.  Mack,  123. 

18.  An  instruction  declaring  that  the  authority  or  apparent  authority  of  an 
agent  to  sell,  transfer,  and  indorse  a  note  given  to  him  for  his  principal  is  the 
turning  point  of  a  case,  is  not  erroneous  where  the  developments  at  the  trial 
have  reduced  the  controversy,  so  far  as  the  jury  are  concerned,  to  that  point 
alone.— Mrst  National  Bank  v.  Mack,  123. 

19.  An  Instruction  that  a  question  is  the  turning  point  in  the  case  is  not  the 
equivalent  of  the  statement  that  it  is  the  only  point  In  the  case.— First  National 
Bank  v.  Mack,  122. 

Urging  Jury  to  Agree— Prejudice. 

20.  A  Jury  having  reported  their  disagreement,  the  court  instructed  them 
that  a  great  deal  of  time  had  been  taken  up,  and,  if  they  did  not  agree,  the  case 
would  nave  to  be  tried  by  another  Jury,  who  could  not  arrive  at  a  verdict  any 
better  than  they  could ;  that  it  was  their  duty  to  agree,  if  they  conscientiously 
could;  that  they  should  pay  proper  respect  to  the  opinions  of  each  other:  that 
the  single  object  to  be  cflectea  was  to  arrive  at  a  true  verdict,  which  could  only 
be  done  by  deliberation  and  mutual  concessions;  that  no  Juror  should  violate 
his  conscience,  but,  In  determining  whether  his  convictions  were  sustained,  he 
should  consider  the  opinions  of  the  other  Jurors,  and,  if  he  could  then  consci- 
entiously acquiesce  in  a  verdict,  it  was  his  duty  to  do  so.  The  Jury  retired,  and 
returned  a  verdict.  Held,  that  the  instruction  was  erroneous  and  prejudicial.— 
State  v.  Ivaixhoc,  150. 

Instruction  as  to  Oral  Statements. 

21.  It  was  not  error  to  Instruct  the  Jury  to  look  with  eautioh  on  the  evidence 
of  oral  admissions  or  verbal  statements  made  by  a  witness  or  party  where  there 
was  evidence  of  contradictory  statements  by  all  parties  concerned.— State  v. 
Hanna,  105. 

Verdict— Presumption  of  Presence  of  Attorneys. 

22.  In  the  absence  of  a  showing  in  the  record,  it  will  not  be  presumed  that 
the  attorneys  were  present  In  court  when  the  verdict  was  rendered.— Parlin  v. 
Barnett,  at  p.  570. 

Harmless  Misconduct  of  Counsel. 

23.  Error,  In  that  the  state's  attorney  read  to  the  Jury  and  commented  on 

Karts  of  defendant's  affidavit  for  a  continuance,  which  was  not  In  evidence,  was 
armless  when*  defendant  testified  in  his  own  behalf  to  substantially  the  same 
facts  as  those  set  forth  in  the  affidavit.— State  v.  Morse,  44$. 

Witness  Refreshing  Memory  from  Memoranda. 

24.  It  is  competent  for  a  witness,  before  testifying,  to  refresh  his  memory 
from  memoranda  of  a  conversation,  though  they  were  not  made  by  him  but  by 
another  person  who  was  present.— State  v.  Magers,  521. 
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Rule  as  to  Showing  Bias. 

25.  Evidence  of  bias  should  be  limited  to  showing  the  feeling  of  adverse  wit- 
nesses or  of  those  who  influence  or  dominate  them.— State  v.  Birchard,  4«4. 

Scope  of  Cross-examination. 

26.  Where  a  witness  has  undertaken  to  give  a  general  connected  account  of 
the  incidents  leading  up  to  a  certain  event,  it  is  proper  cross-examination  to  ask 
about  other  incidents  that  he  did  not  mention,  or  to  inquire  the  details  of  those 
that  were  given.— State  v.  Weaver,  415. 

Instruction  as  to  Time  of  Sunset—Judicial,  Knowledge. 

27.  A  witness  testified  that  on  the  day  of  the  homicide,  "at  twilight  or  dusk, 
being  about  fifteen  minutes  after  sundown,"  he  saw  defendant  and  deceased  to- 
gether In  a  buggy.  Other  evidence  showed  that  the  team  and  buggy  were  not 
taken  from  the  stable  by  defendant  and  the  deceased  until  7:30  P.  M.,  which  time 
was,  In  fact,  more  than  an  hour  after  the  sun  had  set.  Under  these  circumstances 
the  court  should  have  stated  the  hour  of  sunset  to  the  Jury,  so  that  they  might- 
have  considered  that  fact  In  determining  whether  the  witness  was  correct  in 
.saying  he  recognized  the  persons  in  the  buggy.  Especially  is  this  proper 'in  view 
of  Sections  707,  70S,  Hill's  Ann.  Laws,  directing  courts  to  take  Judicial  notice  of 
the  measure  of  time,  and  section  242,  requiring  such  knowledge  to  be  declared  to 
the  Jury.— State  v.  Magers,  520. 

TRUSTS  AND  TRUSTEES. 

Bond  for  Deed— Superior  Title  Bought  by  Vendee. 

On  the  rescission  of  a  contract  to  sell  by  the  vendor  because  the  purchaser 
refused  to  pay  after  having  secured  an  outstanding  superior  title,  the  latter  will 
be  considered  a  trustee  of  such  title  for  the  vendor,  and  will  not  be  permitted  to 
assert  such  title  against  him.— Frink  v.  Hoke,  17. 

VACATING  Judgment 

Where  Object  is  to  Appeal  From  the  New  Judgment.    See  Judgments;* 4. 

VENDOR  AND  PURCHASER. 

Vendor  and  Purchaser— Beginning  of  Statute  of  Limitations. 

1.  Where  the  courts  have  refused  to  entertain  Jurisdiction  of  a  suit  to  recover 
lands  because  a  controversy  concerning  them  was  then  pending  between  the  par- 
ties in  the  Land  Department  of  the  United  States,  the  statute  of  limitations  does 
not  begin  U>  run  against  the  right  to  recover  such  lands  until  after  the  termina- 
tion or  that  controversy .—Frink  v.  Hoke,  17. 

Entry  of  Title  by  Vendee  for  Use  of  Vendor. 

2.  A  person  holding  a  contract  to  purchase  lands  from  one  supposed  to  be 
the  owner  executed  a  bond  to  convey  them  to  another  as  soon  as  he  procured  the 
title.  The  lands  were  afterwards  discovered  to  be  public  lands,  and  the  parties  to 
the  latter  contract  then  agreed  that  the  obligee  in  the  bond  should  obtain  title 
by  filing  on  the  lands  as  a  homestead,  and  pay  his  vendor  the  price  originally 
stipulated,  less  any  damages  which  the  latter  might  recover  for  the  failure  of 
title  from  the  supposed  owner  who  executed  the  original  contract.  Held,  that  the 
agreement  did  not  contemplate  that  the  obligee  should  procure  the  title  from  the 
government  for  the  benefit  of  his  vendor,  and  hence  was  not  against  public 
]K)licy  as  in  violation  of  R«  v.  St.  U.  S.,  ty  2200,  2291,  requiring  the  flier  of  a  home- 
stead entry  to  make  affidavit  that  the  entry  is  for  actual  settlement  and  cultiva- 
tion, and  not  for  any  other  person.— Frink  v.  Hoke,  17. 

Vendee  Cannot  Buy  Superior  Title  for  Himself. 

3.  On  the  rescission  of  a  contract  to  sell  by  the  vendor  because  the  purchaser 
refused  to  pay  after  having  procured  an  outstanding  superior  title,  the  latter  will 
be  considered  a  trustee  of  such  title  for  the  vendor,  and  will  not  be  permitted  to 
assert  such  title  against  him.— Frink  v.  Hoke,  17. 

Contract  to  Sell  Land— Dependent  Covenants— Tender  of  Deed. 

4.  Where  a  vendor  agrees  to  convey  real  property  upon  the  payment  of  a 
note— no  possession  of  the  land  having  been  given—the  tender  of  a  deed  and  the 
payment  are  mutually  dependent  covenants,  and  full  compliance  with  the 
contract  by  the  vendor  is  necessary  before  the  note  can  be  enforced.— Sayre  v. 
Mohney,  141. 

Vendor  and  Purchaser— Independent  Covenants— Tender  of  Deed. 

5.  In  the  case  of  a  contract  to  convey  land  on  payment  of  a  sum  of  money, 
the  tender  of  a  deed  is  not  a  condition  precedent  to  an  action  for  the  money, 

&>  Or.— 44. 
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where  the  vendee  has  entered  Into  possession.  Under  such  circumstances  the 
occupation  of  the  land  is  a  consideration  for  the  promise  to  pay.— Say  re  v. 
Mohney,  141. 

Rescission  for  Partial  Failure  of  Title. 

6.  A  bond  for  a  deed  provided  for  a  conveyance  of  a  perpetual  right  of  way  to 
the  obligees,  but,  If  a  third  party  should  close  up  a  portion  of  the  right  of  way 
belonging  to  him,  then  the  obligor  would  give  a  private  right  of  way.  11*1(1 
that,  as  the  bond  provided  for  a  contingency  which  might  affect  the  right  of  way, 
the  obligees  had  no  Just  cause  for  rescinding  the  contract  of  purchase,  unless 
they  were  Injured  by  such  third  party  obstructing  the  way,  and  evidence  that 
they  were  not  thereby  injured  was  admissible.— Sayre  v.  Mohney,  141. 

VENUE. 

Waiver  of  Objection  to  Change  of  Venue. 

Where  a  party  appears  without  objection  in  a  court  to  which  his  cause  has 
been  transferred  and  participates  in  the  trial,  he  thereby  waives  all  irregular!  ties  in 
the  proceedings  connected  with  changing  the  venue.-  Woldenbtrg  v.  Haines,  24G. 

VERDICT. 
Aider  of  Defective  Complaint  by  Verdict. 

1.  In  an  action  on  a  note  given  for  the  price  of  land,  where  defendants  alleged 
In  their  answer  failure  to  tender  a  deed  conveying  good  title,  which  averment  the 
reply  denied,  any  failure  in  the  complaint  to  allege  performance  of  a  condition 

Sreoedent  was  cured  by  the  verdict,  when  the  transcript  shows  evidence  lntro- 
uced  at  the  trial  tending  to  prove  performance  of  such  condition.— Sayre  v. 
Mohney,  141. 

Form  of  Verdict. 

2.  In  an  action  for  the  price  of  goods  sold,  where  defendant  pleads  a  counter- 
claim for  failure  to  deliver  other  goods,  a  verdict  for  defendant  on  the  counter- 
claim, with  the  provision,  "All  unsold  goods  in  possession  of  defendant  to  be 
returned  to  the  plaintiff,"  being  incapable  of  enforcement,  is  void.— Parlin  v. 
Barnelt,  568. 

Surplusage  in  Verdict. 

8.  In  an  action  for  the  price  of  goods  sold,  in  which  defendant  pleads  a  counter- 
claim for  failure  to  deliver  other  goods,  where  the  verdict  for  defendant  contains 
the  void  condition  that  defendant  return  all  unsold  goods  to  plaintiff,  the  court 
cannot  set  aside  the  void  condition  as  surplusage.— PaWin  v.  Barnelt,  5(18. 

Duty  to  Object  to  Verdict. 

4.  The  party  against  whom  a  verdict  Is  found  need  not  move  in  the  trial  court 
for  a  correction  of  irregularities  in  the  verdict,  but  may  take  advantage  thereof  on 
appeal.— Parlin  v.  Burnett,  5ti8. 

VESTED  RIGHT 

Of  Property  Owner  to  Recover  Illegal  Assessment.    See  Contracts,  6. 

VOLUNTARY  CONVEYANCE.    See  Fraud,  3,  4. 

WAIVER. 
Waiver  of  Objection  by  Answering. 

1.  Defendant's  objection,  made  for  the  first  time  on  appeal,  that  a  supple- 
mental complaint  was  filed  without  leave  of  the  court,  Is  waived  by  answering 
to  the  merits;  it  should  have  been  made  before  answering  by  motion  to  strike 
out.— Osgood  v.  Osgood,  1. 

Insurance— Waiver  of  Condition  as  to  Chattel  Mortgages. 

2.  An  issuing  and  delivering  of  an  insurance  policy  on  an  oral  application 
without  inquiry  concerning  mortgages  or  incumbrances  upon  the  chattel  prop- 
erty covered,  and  without  any  representation  by  Insured  with  reference  thereto, 
is  a  waiver  of  a  provision  avoiding  the  policy  if  the  property  be  or  become  in- 
cumbered by  a  chattel  mortgage.— A  rthur  v.  Palatine  Insurance  Company,  27. 

Waiver  of  Motion  for  Nonsuit. 

3.  In  view  of  Section  246,  Hill's  Ann.  Laws,  permitting  defendant  to  have  a 
Judgment  of  nonsuit  when  plaintiff  has  foiled  to  prove  a  cause  sufficient  to  be 
submitted  to  a  jury,  a  motion  for  a  nonsuit  Is  not  waived  by  subsequently  intro- 
ducing evidence.— Carney  v.  Duniway,  131. 
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Waiter  of  Objection  to  Change  of  Venue. 

4.  Where  a  party  appears  without  objection  In  a  court  to  which  his  cause 
has  been  transferred  and  participates  In  the  trial,  he  thereby  waives  all  Irregu- 
larities In  the  proceedings  connected  with  changing  the  venue.—  Waldenberg  v. 
Hainen,  246. 

Waiver  of  Defect  in  Verdict. 

5.  A  party  against  whom  a  verdict  is  rendered  is  not  obliged  to  object  to  it 
before  the  trial  court,  on  penalty  of  losing  his  point,  but  may  insist  on  the  defect 
before  the  appellate  court. — Purlin  v.  Barnett,  at  p.  570. 

WARRANTS. 

Liability  of  City  for  Failure  to  Pay.    See  Municipal  Corporations,  88, 
Fund  From  Which  Payable.   -See  Municipal  Corporations,  39. 

WARRANTY. 

Limitation  of  the  Obligation  of  a  Covenant  of  Warranty.    See  Deeds,  2. 
WATERS  AND  WATER  RIGHTS. 
When  Adverse  Possession  of  Water  Right  Commences. 

1.  No  adverse  user  can  be  initiated  until  the  persons  possessing  the  superior 
title  arc  deprived  of  Its  benefit  in  such  a  substantial  manner  as  to  notify  them 
that  their  rights  are  being  invaded.— Bowman  v.  Bowman,  279. 

Parties  to  Suit  to  Determine  Water  Rights. 

2.  In  a  suit  to  determine  an  adverse  claim  to  the  use  of  water  from  irrigating 
ditches,  to  enjoin  defendants  from  interfering  therewith,  and  to  recover  damages 
for  an  alleged  trespass,  a  defendant,  who,  at  the  request  of  another  defendant, 
tapped  the  ditches  In  question,  and  owns  a  tract  of  land  across  a  corner  of  which 
one  of  them  is  constructed,  is  a  proper  party.— Bowman  v.  Bowman,  279. 

Measure  of  Right  of  Appropriation. 

3.  A  paramount  right  to  use  the  waters  of  an  irrigating  ditch  in  Irrigating  a 
tract  of  land  is  measured  by  the  owner's  necessities,  and  not  by  the  capacity  of 
the  ditch.— Bowman  v.  Bowman*,  279. 

Revocation  of  Parol  License. 

4.  A  parol  license  cannot  be  revoked  after  the  licensee  has  expended  money  or 
performed  labor  In  making  valuable  and  permanent  improvements  on  the  land 
on  the  faith  thereof.— Bowman  \.  Bowman,  279. 

WITNESSES. 
Criminal  Law— Competency  of  Wife  as  Witness. 

1.  Section  718  of  fllll's  Ann.  Laws,  providing  that  if  a  party  offer  himself  as 
a  witness  it  shall  be  deemed  a  consent  to  the  examination  of  his  wife,  does  not 
apply  to  criminal  proceedings,  the  criminal  code  being  complete  within  Itself 
(section  13W)  on  that  subject.— State  v.  McOraUi,  109. 

Idem. 

2.  Sections  1865  and  1866  of  Hill's  Ann.  Laws,  making  a  defendant  in  a 
criminal  proceeding  a  competent  witness  at  his  own  request,  and  a  husband  or 
wife  a  competent  witness  against  the  other  by  the  consent  of  both,  mean  an 
active  consent,  and  not  such  as  may  be  Implied  from  the  fact  that  the  other 
spouse  has  testified.— State  v.  McGrath,  109. 

Competency  of  Wife  as  Witness. 

8.  Where  a  husband  has  testified  concerning  the  loss  of  property  In  a  Are,  his 
wife  is  a  competent  witness  on  that  subject,  without  his  express  consent,  under 
Sections  712  and  713,  Hill's  Ann.  Laws,  since  his  testifying  is  equivalent  to  con- 
sent.— Fowler  v.  Plurniz  Insurance  Company,  5.39. 

Cross-Examination  is  Discretionary. 

4.  The  extent  of  the  cross-examination  of  witnesses  rests  largely  In  the  dis- 
cretion of  the  trial  court,  and  error  must  affirmatively  appear,  or  it  will  not  be 
reviewed.— State  v.  McGrath,  109. 

Extent  of  Cross-Examtnation. 

5.  Where  a  defendant  ha*  undertaken  on  his  direct  examination  to  give  a 
general  account  of  the  occurrences  preceding  the  commission  of  the  alleged 
offence,  he  may  be  asked  on  cross-examination  as  to  details  that  he  did  not  give. 
—State  v.  Weaver,  415. 
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Trial— Statement  of  Expected  Answer  by  Witness. 

6.  It  Is  not  reversible  error  to  permit  counsel,  after  objection  to  a  question  has 
been  sustained,  to  state  to  the  court  in  the  presence  of  the  Jury  what  the  testi- 
mony Is  that  he  expects  to  elicit  by  the  question.— French  Live  Stock  Company  v. 
Springer,  313. 

Instruction— Testimony  of  Absent  Witnesses. 

7.'  Where  a  case  is  brought  to  trial  over  the  protest  of  one  of  the  parties  by 
the  adversary  admitting  that  absent  witnesses  will,  If  present,  testify  as  claimed, 
it  is  sufficient  to  instruct  the  Jury  that  the  admission  that  these  witnesses  would 
testify  to  certain  things  Is  equivalent  to  their  testimony,  and  that  it  should  be 
considered  with  the  rest  of  the  evidence.— State  v.  Lavery,  402, 

Instruction  on  Credibility  of  Witness. 

8.  Hill's  Ann.  Laws,  3  S45,  subd.  3,  requiring  the  court  to  Instruct  the  Jury, 
on  all  proper  occasions,  4Hhat  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others,"  is  sufficiently  complied  with  by  an  Instruction  that, 
"where  evidence  is  given  tending  to  contradict  the  sworn  statement  of  a  witness, 
that  does  not,  of  Itself,  as  a  matter  of  law,  take  out  of  the  case  the  testimony  of 
the  witness,  but  it  goes  to  you  for  what  you  may  deem  it  worth,  as  affecting  the 
value  of  the  sworn  statements  of  the  witness  before  you;  and  it  is  for  you  to 
determine,  when  all  these  statements  are  taken  together,  how  much  importance 
you  will  attach  to  the  testimony  of  the  witness."— Stale  v.  Birchard,  484. 

Witness  Refreshing  Memory  From  Memoranda. 

9.  It  is  competent  for  a  witness,  before  testifying,  to  refresh  his  memory  froni 
memoranda  of  a  conversation,  though  they  were  not  made  by  him  but  by  another 
person  who  was  present.— State  v.  Magers,  521. 

Bias— Limitation  of  Rule. 

10.  Evidence  of  bias  should  be  limited  to  showing  the  feeling  of  adverse  wit- 
nesses, or  of  those  who  influence  such  witnesses.— State  v.  Birchard,  444. 

WORDS  AND  PHRASES. 

"Actually  Occupied"— Code,  §2732. 

Where  an  educational  institution  .leased  a  portion  of  Its  campus  partly  in 
consideration  of  improvements  to  be  made  on  the  grounds,  but  chiefly  from  the 
Income  to  be  derived  from  its  use  for  agricultural  purposes,  Is  not  "actually  occu- 
pied" for  educational  purposes,  within  Hill's  Ann.  Laws,  j»  2732,  subd.  8,  exempting 
From  taxation  property  thus  occupied.—  Willamette  University  v.  Knight,  33. 

"Owner"— Code,  §  8672. 

The  owner  of  land  upon  which  a  building  is  erected  by  another  cannot  avoid 
the  effect  of  his  failure  to  give  the  statutory  notice  provided  for  by  Section  8672, 
Hill's  Ann.  Laws,  on  the  ground  that  the  "owner"  referred  to  In  the  statute  is  the 
owner  of  the  building,  and  not  the  owner  of  the  land.— Title  Guarantee  Company 
v.  Wrenn,  62. 

Warranty. 

A  covenant  to  warrant  and  defend  a  title  is  an  engagement  to  protect  the 
vendee  against  all  claims  by  the  vendor  and  his  heirs  a«  well  as  against  all  para- 
mount titles,  but  It  is  not  an  agreement  to  protect  him  against  the  tortious  inter- 
ference of  third  persons.— Poley  v.  Lacert,  166. 
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Trial— Statement  of  Expected  Answer  by  Witness. 

6.  It  Is  not  reversible  error  to  permit  counsel,  after  objection  to  a  question  has 
been  Rustalned,  to  state  to  the  court  in  the  presence  of  the  Jury  what  the  testi- 
mony is  that  he  expects  to  elicit  by  the  question.— JfYench  Live  Stock  Company  v. 
Springiv,  813. 

Instruction— Testimony  of  Absent  Witnesses. 

7.  Where  a  case  is  brought  to  trial  over  the  protest  of  one  of  the  parties  by 
the  adversary  admitting  t lint  absent  witnesses  will,  if  present,  testify  as  claimed, 
it  la  sufficient  to  Instruct  the  Jury  that  the  admission  that  these  witnesses  would 
testify  to  certain  things  is  equivalent  to  their  testimony,  and  that  it  should  be 
considered  with  the  rest  of  the  evidence.— State  v.  Lavery,  402. 

Instruction  on  Credibility  of  Witness. 

8.  Hill's  Ann.  Laws,  i  K45,  subd.  3,  requiring  the  court  to  iustruct  the  Jury, 
on  all  proper  occasions,  "that  a  witness  false  in  one  part  of  bis  testimony  Is  to 
be  distrusted  in  others,"  is  sufficiently  complied  with  by  an  instruction  that, 
"where  evidence  Is  given  tending  to  contradict  the  sworn  statement  of  a  witness, 
that  does  not,  of  itself,  as  a  matter  of  law,  take  out  of  the  case  the  testimony  of 
the  witness,  but  it  goes  to  you  for  what  you  may  deem  it  worth,  as  affecting  the 
value  of  the  sworn  statements  of  the  witness  before  you;  and  it  is  for  you  to 
determine,  when  all  these  statements  are  taken  together,  how  much  importance 
you  will  attach  to  the  testimony  of  the  witness."— State  v.  Birchard,  484. 

Witness  Refreshing  Memory  From  Memoranda. 

9.  It  Is  competent  for  a  witness,  before  testifying,  to  refresh  his  memory  fropi 
memoranda  of  a  conversation,  though  they  were  not  made  by  him  but  by  another 
person  who  was  present.—  State  v.  Mayers,  521. 

Bias— Limitation  of  Rule. 

10.  Evidence  of  bias  should  be  limited  to  showing  the  feeling  of  adverse  wit- 
nesses, or  of  those  who  Influence  such  witnesses.— State  v.  Birchardy  444. 

WORDS  AND  PHRASES. 

"Actually  Occupied  "—Code,  ij2732. 

Where  an  educational  Institution  .leased  a  portion  of  Its  campus  partly  in 
consideration  of  improvements  to  be  made  on  the  grounds,  but  chiefly  rrom  the 
income  to  be  derived  from  its  use  for  agricultural  purposes,  Is  not  "actually  occu- 
pied" for  educational  purposes,  within  Hill's  Ann.  Laws,  \  2732,  subd.  3,  exempting 
from  taxation  property  thus  occupied.—  Willamette  University  v.  Knight,  33. 

"Owner"— Code,  §  3672. 

The  owner  of  land  upon  which  a  building  is  erected  by  another  cannot  avoid 
the  effect  of  his  failure  to  give  the  statutory  notice  provided  for  by  Section  3672, 
Hill's  Ann.  Laws,  on  the  ground  that  the  "owner"  referred  to  in  the  statute  is  the 
owner  of  the  building,  and  not  the  owner  of  the  land.— Title  Guarantee  Company 
v.  Wrenn,  02. 

Warranty. 

A  covenant  to  warrant  and  defend  a  title  Is  an  engagement  to  protect  the 
vendee  against  all  claims  by  the  vendor  and  his  heirs  as  well  as  against  all  para- 
mount titles,  but  it  Is  not  an  agreement  to  protect  him  against  the  tortious  inter- 
ference of  third  persons.— Poley  v.  Lac<>rt,  1WJ. 
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